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WORKERS COMPENSATION LAW - A claimant's maximum amount of permanent total disability

compensation is determined by the applicable statute in effect on the date of the compensable
accidental injury.
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Mildred Waters, Petitioner, challenges a judgment of the Circuit Court for Baltimore City. The
Circuit Court affirmed an Order of the Workers' Compensation Commission (Commission) limiting an
award of permanent total disability, paid by Pleasant Manor Nursing Home (the Nursing Home) and
the Injured Workers' Insurance Fund (the Fund), Respondents, to the statutory amount in effect at the
time of her compensable injury, rather than that applicable when she was determined to be permanentl
totally disabled. The Court of Special Appeals affirmed. Watersv. Pleasant Manor Nursing Home,
127 Md. App. 587, 736 A.2d 358 (1999). We granted Petitioner’s petition for writ of certiorari.

We affirm.
Petitioner asks us to consider the following issue:

Isthetotd amount of Petitioner’ s permanent tota disability compensation established by
the statute in effect when Petitioner became permanently totally disabled?

I

On6May 1973, Pitioner, anurang assgant & the Nurasng Homein Batimore, wasinjured when
she and another nurse’ saide attempted to pull apatient out of achair. According to the accident report
that documented Petitioner’ sinjury, the other aide mistakenly released the patient, shifting dl of thepatient's
weight on Petitioner and causing Petitioner and the patient to fdl to thefloor. Asaresult of thefall,
Petitioner sustained a back injury.

Petitioner filed for workers' compensation benefitswith the Commissonon 15May 1973. The
Commission held ahearing on 10 August 1973 to address Petitioner’ s claim and found that Petitioner
experienced acompensable accidentd injury on 6 May 1973. The Commission avarded her temporary

total disability benefitsin an Order dated 5 September 1973, The Order directed the Nursing Home and

! Watersv. Pleasant Manor Nursing Home, 356 Md. 495, 740 A.2d 613 (1999).



the State Accident Fund 2 itsinsurer, to pay workers compensation benefitsto Petitioner for fiveweeks,
subject to further consideration.

Although shereturned towork at the Nurang Homefor abrief time, Petitioner’ sphyscd condition
did not improve, and she returned to the Commission for modification of her benefits. On 9x separate
occasionsfrom 1973 to 1987, the Commission held severa hearingsand issued Orders modifying
Petitioner’ s award, ordering temporary total disability and permanent partial disability benefits.

Upon the expiration of the permanent partid disability paymentsin 1991, pursuant to an Order
dated 3 February 1987, Petitioner again requested ahearing to reopen her case. Ina13 June 1991 Order,
the Commissionfound Petitioner permanently totally disabled and ordered permanent totd disability

payments, pursuant to Maryland Code (1957, 1972 Cum. Supp.), Article 101 § 36(1)(a).> The

2 The State Accident Fund later was renamed the Injured Workers' Insurance Fund. See
1990 Md. Laws, ch. 71.

¥ Maryland Code (1957, 1972 Cum. Supp.), Article 101 § 36(1)(a) stated:
Permanent Total DisabilityS(a) In case of total disability, adjudged
to be permanent sixty-six and two-thirds per centum of the average
weekly wages shall be paid to the employee by the employer or insurer
during the continuance of such total disability, not to exceed a maximum
of sixty-six and two-thirds per centum of the average weekly wage of
the State of Maryland as determined by the Department of Employment
Security, as provided in 8 36(2) of thisarticle and not less than a
minimum of twenty-five dollars per week, unless the employee’s
established weekly wages are less than twenty-five dollars per week at
the time of injury, in which event he shall receive compensation in an
amount equal to his average weekly wages but not to exceed a total
of $45,000.00. Loss or loss of use of both hands, or both arms, or
both feet and both legs, or both eyes, or of any two thereof, shall, in the
absence of conclusive proof to the contrary, constitute permanent total
disability. Inall other cases permanent total disability shall be
determined in accordance with the facts. (Emphasis added).
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Commission further ordered the paymentsto be paid retroactively from 28 March 1985, with the totd
benefit not to exceed $45,000. Dueto theretroactivity of thisaward, after credit for previous payments,
Petitioner received her last compensation payment on 9 July 1991.

At ahearing held on 27 September 1993, Petitioner requested that the Commisson reopen her
damfor continuing permanent total disability benefits Sheargued that thedate of the Commission’ sfinding
that shewas permanently totally disabled should govern the amount of her benefits, rather than the date of
theinjury. By thisargument, Petitioner sought to take advantage of theamended verson of Article101
§ 36(1)(a), which the L egidature had enacted on 24 May 1973, shortly after her injury occurred.* The

amended statute removed the $45,000 compensation “ cap” and, therefore, shewould be entitled to

* The amended version of Article 101 8§ 36(1)(a), effective 1 July 1973, isfound in Maryland

Code (1957, 1974 Cum. Supp.), and states:
Permanent Total DisabilityS(a) In case of total disability, adjudged
to be permanent sixty-six and two-thirds per centum of the average
weekly wages shall be paid to the employee by the employer or insurer
during the continuance of such total disability, not to exceed a maximum
of sixty-six and two-thirds per centum of the average weekly wage of
the State of Maryland as determined by the Department of Employment
Security, as provided in 8 36(2) of thisarticle and not lessthan a
minimum of twenty-five dollars per week, unless the employee’s
established weekly wages are less than twenty-five dollars per week at
the time of injury, in which event he shall receive compensation in an
amount equal to his average weekly wages but not to exceed atotal of
$45,000.00; provided, however, that if the employee’ s total
disability shall continue after a total of $45,000.00 has been paid,
then further weekly payments at the rate previously paid shall be
paid to him during such disability. Loss or loss of use of both hands,
or both arms, or both feet and both legs, or both eyes, or of any two
thereof, shall, in the absence of conclusive proof to the contrary,
constitute permanent total disability. Inall other cases permanent total
disability shall be determined in accordance with the facts. (Emphasis
added)



permanent totd disability benefitsaslong assheremaned permanently totdly dissbled. The Commisson

denied Petitioner’ srequest by Order dated 8 October 1993. No judicid review was sought of this Order.

Petitioner filed awrittenissuewith the Commissonon 24 April 1996, essentidly again requesting
areopening of her daim. During Petitioner’ stenth and find hearing on 30 September 1996, she asked the
Commissonto resume payment of permanent totd diszbility benefits pursuant to theamended datute. The
Commission, in a7 October 1996 Order, denied the petition.

On 6 November 1996, Petitioner filed an action in the Circuit Court for Batimore City seeking
judicid review of the 7 October 1996 Commission Order. The Circuit Court, after holding ahearing on
1 December 1997, afirmed the Commisson’s Order on 4 December 1997. Petitioner then gopeded to
the Court of Specid Appedls. The Court of Specid Apped sfirst addressed Respondent’ sargument that
the Circuit Court lacked jurisdiction, pursuant to Maryland Code (1974, 1991 Repl. VVol.), Labor and
Employment Artidle, § 9-736(b),” to review the Commission’s 7 October 1996 Order becausethe Order
wasadenid of recond deration rather than aruling on the meritsfollowing the grant of arehearing or

reopening request. Waters, 127 Md. App. at 590, 736 A.2d at 360. Theintermediate appdllate court

> Maryland Code (1974, 1991 Repl. Vol.), Labor and Employment Article,
§ 9-737(b) states:
(b) Continuing powers and jurisdiction; modification.S (1) The
Commission has continuing powers and jurisdiction over each claim
under thistitle.
(2) Subject to paragraph (3) of this subsection, the Commission
may modify any finding or order as the Commission considers justified.
(3) Except as provided in subsection (c) of this section, the
Commission may not modify an award unless the modification is
applied for within 5 years after the last compensation payment.
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concluded that Petitioner “appropriately” had asked for her dam to bereopenedinlight of Maryland's
broad reopening statute, Maryland Code 8 9-736, which “not only givesthe Commission continuing
jurisdiction over each casg, it dsoinveststhe Commissonwith blanket power to make such changesas
Initsopinion may bejudtified.” Waters, 127 Md. App. at 591, 736 A.2d a 360 (quoting Subsequent
Injury Fund v. Baker, 40 Md. App. 339, 345, 392 A.2d 94 (1978) (discussing Article 101, § 40, the
precursor toMd. Code 8 9-736)). Astothe substantiveissue, the Court of Specid Appedsaffirmedthe
Circuit Court judgment, holding that Petitioner wasnot entitled to ahigher benefit leve becausethegatute
ineffect onthedateof injury, Maryland Code (1957, 1972 Cum. Supp.), Artidle 101 § 36(1)(a), capped
her benefits at $45,000.
I
Beforewe reach the substantive issue presented by this case, we pause to consder Respondents

argument thet the Circuit Court did not havejurisdiction to review the Commission’ sOrder of 7 October
1996. Relying on our recent decision in Blevinsv. Baltimore County, 352 Md. 620, 724 A.2d 22
(1999), Respondentsassart that ad aimant may not saek judicid review of the Commisson’ smererefusal
to reopen or recondder an erlier decison when the previous decison sitled the meritsof thedam. See
also Robin Express, Inc. v. Cuccaro, 247 Md. 262, 264-65, 230 A.2d 671, 672 (1967) (dating that if
acourt or administrative body refusesto reopen acase, “it decidesonly not to interferewith its previous
decisonwhich sandsunimpeached asof itsorigina date’); Gold Dust Corp. v. Zabawa, 159 Md. 664,
666, 152 A. 500, 501 (1930) (explaining that “it isregularly congdered that adecison dedining to interfere
with aprevious decison isnot oneintended to be included under agenerd datutory dlowance of apped

from any decision”).



In Blevins, we consolidated for argument and decision the cases of Blevinsv. Baltimore County
and Willsv. Baltimore County, 120 Md. App. 281, 707 A.2d 108 (1998). The Wills case presented
aprocedurd issue, not present in the Blevins case, whether aCommission decison amounted to amere
refusal to reopen or reconsder acase, or whether it had issued anew, and therefore appedable, order.
We explained:

[w]hen, uponthefiling of angpplicationtoreopen or onitsowninitigive,
the Commisson entersanew order that differsin any materid way from
the earlier order, whether or not the end result isthe same, it isobvious
that the matter has been reconsidered and a new holding made.
Converddy, if theCommissondeniesan gpplicationwithout discussngthe
meritsor propriety of the earlier order, it isevident that the earlier order
has not been reconsidered and no new holding has been made. The
prospect of ambiguity arises when the Commission considers an
aoplication to reopen and, without making dlear itsintent, entersan order
declining to revisethe earlier order. Thereviewing court then must
attempt to determine from therecord whether the Commission has, in
effect, granted thegpplication and affirmed itsearlier ruling or hassmply
dedined to recongder that ruling. Intrying tofathom the Commisson's
intent, the court should congder, among other things, whether evidence
was taken on the application, whether, in entering its new order, the
Commissiondiscussed or madefindingswith respect tothe correctness,
vdidity, or propriety of theearlier order, and whether, in denying rdlief,
the Commission ether acted summearily, without assgning reasons, or
focused only upon defects in the application itself.

Blevins, 352 Md. at 633-34, 724 A.2d at 28 (emphasis added).

Respondents argue that the Commission’s 7 October 1996 Order in the present case, after
applying the Blevinstest, amountsto adecision not to reopen or reconsider its prior suspension, or
“capping,” of Petitioner’ s disability payments at $45,000. According to Respondents, dthough the
Commission held ahearing on 30 September 1996 regarding Petitioner’ s24 April 1996 filing of issues,

no evidence wastaken at the hearing; therewasno discussion regarding the correctness of theearlier
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Order; the Commissioner that presided over the hearing merely inquired into the argument presented by
Petitioner; and the Order issued after the hearing Stated that “ the said Petitionishereby denied,” without
further daboration. Respondents view of these proceedingsisthat the Commisson made no new holding
and that Petitioner’ sright to seek judicid review of the Commisson’s*cgp” on her benefitsexpired, a the
|atest, thirty daysafter the Commission’s8 October 1993 Order. See Maryland Code (1991, 1999 Repl.
Voal.), Labor and Employment Article, 8 9-737 (stating that unlessthe clamant hasfiled apetition for
review within thirty days of the previous apped able decision, hisor her right to apped hasexpired).® It
Isnecessary firg to examine the hearing of 27 September 1993, which leed to the 8 October 1993 Order,
and compareit to the 30 September 1996 hearing (and its preci pitating paperwork), which lead tothe 7
October 1993 Order, to determinethe legd effect of the latter hearing and Order rdative to the former
hearing and Order.

The 27 September 1993 hearing was held, apparently at Petitioner’ sformer counsdl’ srequest,’

® Maryland Code (1991, 1999 Repl. Vol.), Labor and Employment Article, § 9-737 states, in

pertinent part:
An employer, covered employee, dependent of a covered employee,
or any other interested person aggrieved by a decision of the
Commission, including the Subsequent Injury Fund and the Uninsured
Employers' Fund, may appeal from the decision of the Commission
provided the appedl is filed within 30 days after the date of the
Commission’s order by:

(2) filing apetition for judicial review in accordance with Title 7

of the Maryland Rules.

" Our examination of the record did not reveal a document filed by Petitioner, or her then
counsel, with the Commission requesting a hearing, asserting issues, or otherwise explaining why the 2
September 1993 hearing was held. The transcript of that hearing, however, suggests that Petitioner ha

raised issues with regard to medical bills (a matter which counsel expressly reserved for later
consideration) and “an alowance in excess of $45,000.00 that’ s been paid to the claimant for
(continued...)



to discuss Petitioner’ s position that she was entitled to more benefitsbecause it was the date of the
Commission’ sdeterminationthat shewaspermanently totally disabled that was controlling, not thedate
of herinjury. Petitioner’ sformer attorney, however, did not present any specific support or meaningful
legal arguments at the hearing to support thisproposition.® In response, the Commissioner seemedto
reprimand counsdl for not being prepared to addressfully the reason for the hearing and stated, before
conduding the hearing, that the Commiss on should not berequired towithholditsruling until Petitioner’s
counsel was prepared. Her counsdl then stated that he was* dready submitting amemorandum today.”
No such memorandum isto befound in therecord. The resultant 8 October 1993 Commission Order
found that Petitioner was not entitled to continuing benefits pursuant to the 13 June 1991 Order and
suspended further payments.

On 24 April 1996, Petitioner’ s present attorney filed awritten issuewith the Commission asking
for the* [r]esumption of paymentsfor permanent total disability ordered by the Order of June 13,1991 and
suspended by the Order of October 8, 1993.” At the 30 September 1996 hearing on thiswrittenissue,
the question of which gatuteto gpply in determining the maximum amount of benefitsavallableto Petitioner
wasrased. The Commissoner and counsd did not discusstheissue a length, however, perhapsbecause
the Commissoner dreedy hed reed Ptitioner’ swritten, pre-hearing memorandum of law ontheissue. The

following discussion occurred:

’(...continued)
permanent total disability.”

8 Petitioner's former attorney did mention briefly Cooper v. Wicomico County, 278 Md. 596,
366 A.2d 55 (1976); however, he employed the case only to observe that based on the decision “there
still might be an open question of law.”



COMMISSIONER: | haveamemo, pleasedon’'t read ittome. Didn't
[Commissioner] Jefferson deal with this?

[PETITIONER SCOUNSEL]: Not redly. They went ontherecord,
very briefly, and theearlier transcript doesn' t indicate much of anything
except for thefact that her earlier counsd hed asuggestion about the case
of Cooper v. Wicomico County, but heredlly wasn't prepared to ded
with that.

COMMISSIONER: What do you mean, he put out an order. What do
you mean he wasn't able to deal with it?

COMMISSIONER: Did you appeal this?
[PETITIONER'S COUNSEL]: | was not her counsel at this time.
COMMISSIONER: Was the order appealed?

[PETITIONER SCOUNSEL]: That particular order, no. However, thet
order was merely suspended, not to deny the matter.

COMMISSIONER: Okay. What do you want me to do today?

[PETITIONER SCOUNSEL]: Your Honor, | would like you to, based
onwhet iscontained in the memorandum thet | havewritten here, because
| believethat thereisavery strong casethat Mildred Waterswasnot —
was not permanently disabled until 1985.

That' svery dear ontherecord, and with theorders, infact, there
werefindings prior to the 1991 order that shewasindead not permanently
totally disabled.

Also, thelegidative history of thiswherethelegidatureinitidly
desgned the law to be retroactive, that portion was found to be not the
case in the case of Cooper v. Wicomico County .

The distinction with Cooper, that person was already on
temporary tota disability at thetimethat the order — at thetimethat the
legislation was passed.

In Mildred' s case she was not found so until many years later.

COMMISSIONER: Thank you. That’sit.



The Commission, inits 7 October 1996 Order, Smply stated that Petitioner’s“ Petition ishereby denied.”
It gopearsthat the 30 September 1996 hearing wasthefird timethat substantive law, possbly bearing on
thewrittenissue common to both the 1993 and 1996 hearings, was presented and consdered; however,
the 7 October 1996 Order providesnoingght into the Commisson’ sintent, leaving somewhat ambiguous
whether there was an actual reconsideration granted and a*“new” decision made on the issue.

Our review of therecord leadsusto concludethat the present caseisequdly as equivocd as
that encountered intheWilIsissuein Blevins. InWills, Ms. Wills suffered awork-related injury on 26
March 1992. Blevins, 352 Md. at 627, 724 A.2d a 25. Shewas unableto return to work and retired
on 8 February 1993. Id. Ms. Willsreceived retirement benefits, and after ahearing, was awvarded
workers compensation benefits. Blevins, 352 Md. at 628, 724 A.2d at 25. Attheinitia hearing,
Bdtimore County, Ms. Wills semployer, falledto rase*theissueof whether any workers compensation
bendfitsto which she might be entitled were subject to set-off by the retirement bendfits” 1d. In January
1996, Bdtimore County filed issueswiththe Commisson asking that her retirement benefits be set-off
agang her compensation award, pursuant to “the 1991 rewriting of Article 101, § 33, intheform of § 9-
610 of the Labor and Employment Artide” 1d. The Commission denied relief, and the Circuit Court for
Bdtimore County reversed. SeeBlevins, 352 Md. a 630, 724 A.2d at 26. On gpped, Ms. Willsargued
“that theCommisson’ sdecisondedliningtoreviseits. . . order wasnot subject tojudicid review, and that
thedrcuit court should therefore have dismissed the county’ spetition.” 1d. TheCourt of Specid Appeds
found that the Commisson’ sdecisonwas* an gppedadlenew holding.”  Id. (interna quotation marks
omitted) (quoting Wills, 120 Md. App. at 294, 707 A.2d at 115).

After aticulating theanaytical dandard for an examination of whether sucha Commisson Order
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Issubject tojudicid review (supraat p.7), we gpplied the sandard to thefacts of Wills. We found that
the Commission’ s1996 action wasambiguousbecauseit did not summaxily “deny the. . . [employer’ 5
goplication,” and the Commisson heldahearinga which“it [inord remarks deniedthe. .. [employer’q
request for st-off solely on the ground thet theright to and amount of any set-off had to be determined a
thetimeof theinitid avard and could not be consdered later.” Blevins, 352 Md. a 634, 724 A.2d a 28-
29. Furthermore, the Commission’ s1996 Order amply denied the employer’ srequest for ast-off. 1d.
InMs. Waters scase, the Commission did not deny her clam summarily; therewas somediscussion of
the arguably applicable law at the hearing, and the Order denied the claim without explanation.
Although Respondents argument, in the present case, may have as much merit asWills's

employer’ sdaminBlevinsdid, weshdl follow the route that wetook in Blevinsand not rest our decison
onthejurisdictional issue. Blevins, 352 Md. at 631, 724 A.2d a 29. Rather, weshal focusonthe
substantiveissued decided in the present case by the Court of Specid Appedls, for which we granted
certiorari. Aswasthe casewith Blevins, “reasonable minds could differ, onthisrecord, of what the
Commisson' strueintent waswith repect to the gpplication.” Blevins 352 Md. a 635, 724 A.2d & 29.
TheCommisson's7 October 1996 Order denied Petitioner’ srequest toresumepermanent totd disability;
whether areopening merdy wasdeniedisdebatable. Furthermore, the Commissondid holdahearingon
30 September 1996 during which the Commission discussed the previous orders, theinjury, and the
applicable statute and proffered case law. Nonetheless, we echo advice given in Blevins that we

grongly urgethe Commisson. . . when congdering gpplicationsto revise

anealier find decson, to makedear whether it isdenying the gpplication

or granting it and entering anew order. That isnot an onerous burden,

and it will help remove the uncertainty with respect to theright of the
applicant to seek judicial review . . ..
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1

Wemus determinewhether Petitioner’ sentitlement to agpecific maximum amount of permanent
total disability compensationisdetermined asof thetimethat shewasinjured, 6 May 1973, or whenthe
Commission determined that she was permanently totdly disabled, 13 June 1991. If thedate of injury
controls, Petitioner dready hasreca ved maximum compensation and isentitled to no further compensation
asprovided by thethen controlling Maryland Code (1957, 1972 Cum. Supp.), Article 101 8 36(1)(a).
If thedate of the Commisson’ sdetermination of her permanent totd disability contrals, Petitioner isentitled
to additional benefits beyond $45,000, as provided in the amended version of Article 101 § 36(1)(a).

The generd ruleinworkers compensation benefit casesisthat the date of injury controlsfor
determining compensation benefits. See DeBusk v. JohnsHopkinsHosp., 342 Md. 432,447,677 A.2d
73, 80(1996) (holding that, in accidentd injury cases, the date of the accident controlsand “not the dete
that theempl oyee became aware of acompensableinjury or disability”); Shifflett v. Powhattan Mining
Co., 293 Md. 198, 200, 442 A.2d 980, 982 (1982) (“The generd ruleisthat benefit increases are not
retroactive and that the benefit leve in effect at thetime of theinjury controls.” (citing2 A.LARSON,
WORKMEN’SCOMPENSATION LAW § 60.50 (1981 rev. ed.))); Mutual Chem. Co. of America, v.
Pinckney, 205Md. 107, 113, 106 A.2d 488, 491 (1954) (“ The clamant’ srightsare governed by the
dautea thetimeof theinjury andnot asof thetime of filingthedam.” (citing Meyler v. Mayor and City
Council of Baltimore, 179 Md. 211, 17 A.2d 762 (1940); Furley v. Warren-Ehret Co., 195 Md. 339,

73 A.2d 497 (1949))); Gorman v. Atlantic Gulf & Pac. Co., 178 Md. 71, 74, 12 A.2d 525, 527
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(1940) (conceding that an amended Statute, increasing theamount of receivablebenefitsafter the date of
injury, does not apply); Baltimore County v. Fleming, 113 Md. App. 254, 258, 260, 686 A.2d 1161,
1164 (1996) (finding that the law in effect at the time of the injury applies).

Petitioner arguesthat the Commisson eredin making itsdetermination and suggesisthat the Satute
in effect on the date the Commission found her permanently totally disabled should governtheaward thet
sherecavesrather thanthedateof her initid injury. In support of thispropogtion, Petitioner cites Shifflett
v. Powhattan Mining Co., 293 Md. 198, 442 A.2d 980 (1982).

In Shifflett, weaddressed alegidativeincreasein theamount of benefitsin an occupationd disease
casetha may beawarded under theWorkers Compensation Act and which dateisthe date of injuryS*last
injuriousexposure’ or “theevent of dissblement.” Shifflett, 293 Md. at 199, 203,442 A.2da 981. The
clamant, Shifflett, wasexposed to asbestos dust sometime between 1950 and 1959 whileworking at
Powhattan Mining Company (Pownhattan). 1d. Shifflett thenleft Powhattan and worked in anumber of
jobs, primarily asasecurity guard. 1d. In 1975, Shifflett was diagnosad with pulmonary asbestoss, anong
other allments, asaresult of hispreviousexposureto asbestos. 1d. Between Shifflett’s“last injurious
exposure’ to ashestos, aslate as 1959, and his“ date of disablement,” 1975, “thegtatutory ceiling” for
workers compensation benefitswastwiceraised. |d. We held that the date to be employed in
Oetermining benefitsin oocupationd disease casssisthe* event of dissblement” or in other words, “the date
when the claimant becomes permanently totally disabled.” Shifflett, 293 Md. at 206, 442 A.2d at 983
(holding that “any increase in benefits which becomes effective after the date of last exposureto the
occupationd disease, but beforetheevent of disablement resulting from that disease, would apply tothe
disability claim”).
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The Shifflett caseis distinguishable from the present one because Shifflett involved an
occupationd dissasewhereas Petitioner suffered an accidentd injury. Weacknowledged, in Shifflett, a
difference between thetwo types of clams. We stated that an occupational disease case, such asthe
adbestosscasein Shifflett, is“unlike clamsarising out of industrid accidents, inwhich somedisability
ordinarily ismanifes a thetime of theaccidentd injury or rdatively soon after;” while an occupationd

X

diseaseis“‘ingdiousinitsonset’ and ‘ can be well advanced before aclamant isawarethat it has™
manifested itsdlf. Shifflett, 203 Md. at 200-201, 442 A.2d at 982 (quoting Babcock & Wilcox, Inc. v.
Seiner, 258 Md. 468, 474, 265 A.2d 871, 875 (1970)). We further analogized that the event of
disablement for occupationd diseasesistheequivaent of thedate of injury for accidentd injury casesin
determining workers' compensation benefits. Shifflett, 293 Md. at 202, 442 A.2d at 983 (“The
[Workers Compensation] Act’ s occupationa disease provisions as awhole reflect that the Genera
Assembly cong dersdisablement from occupationd diseaseasan event whichisthen satutorily treated
much likean injury caused by an accident.” (referring to Md. Code (1957, 1979Repl. Val.), Art. 101 8
22(a)).

Petitioner argues herethat thefinding that shewas permanently totally disabled asof 28 March
1985 qudifiesasadetermination of thedate of disability asrequired by our holdingin Shiffiett. Petitioner
Ismigaken. Shefalsto takeinto account afundamentd differencein determining benefitsfor occupeationd
diseasesversusaccidentd injuries. Weprevioudy have determined that occupationa disease benefits
should beandyzed differently than accidenta injury benefits. It hasbeen established that thedateof injury

for determining benefitsfor an occupationd dissaseisthe date of disablement and the date of determingtion

for accdentd injuriesisthe date of occurrence of theinjury. Thisdifferencein andyssisbased uponthe
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fundamental differences in definition between an occupational disease and an accidenta injury.

The Court of Specid Appeds has sated aptly that “the defining difference between accidentd
injury and occupeationa diseaseisthat the cause of theformer isunusua or unexpected and the cauise of
thelatter isusud and arisk inherent to the nature of employment.” Luby Chevrolet v. Gergt, 112 Md.
App. 177,191, 684 A.2d 868, 875 (1996). In addition, an occupationd disease often developsover time
andwill manifest itsdf at some point after the encounter withitscausation. SeeGeret, 112 Md. App. at
193,684 A.2d a 876. The court further noted that the Workers Compensation Act treats accidenta
injuries differently from occupationd diseases. Gers, 112 Md. App. a 192, 684 A.2d a 875. The
ggnificant differencefor the present caseisthat for an occupationd disease to be compensable under the
Act, “itmust causesomedissblement.” Gerg, 112 Md. App. a 192-93, 684 A.2d a 876 (citing Miller
v. Western Electric Co., 310 Md. 173, 185-86, 528 A.2d 486 (1987); Lowery v. McCormick Asbestos
Co., 300Md. 28, 47, 475 A.2d 1168 (1984); Shifflett, 203 Md. at 201, 442 A.2d 980) (referring to Md.
Code (1991 Repl. Val., 1996 Suppl.), Labor and Employment Article, 8 9-502(a)). For anaccidentd
injury to be compensable, however, no disability isrequired, dl that isreguired isthe date of occurrence.
See Gerst, 112 Md. App. at 193, 684 A.2d at 875.

The Court of Specid Appedsacknowledged that “[t]he date of disablement in an occupationa
disease case Jrvesthe same purpose asthe date of occurrenceinan accidentd injury case” 1d. Thedate
of occurrenceisoften easy toidentify. Inthe present case, thedate of occurrenceiswhen Petitioner, while
ading apatient, fell and injured her back. The date of occurrence for an occupationa diseaseisnot so
eedly identifiable because of the possibleincubation period and late manifetation of symptoms. Therefore,
the Legidature saw fit to fix the date for the determination of benefitsin occupationd disease cases by
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employing the date of disablement rather than the date of occurrence. SeeLowery, 300 Md. a 47, 475
A.2dat 1178 (“Itisplainthat the L egidaturewas aware of theinherent difference between disability
produced by accidentd injurySwith afixed date of occurrenceSand that produced by themoreingdious
occupationd diseaseStheinception of which most frequently isdouded and the disabling effect of which
may occur years after its commencement.”); Gerst, 112 Md. App. at 193,684 A.2d at 875. Itis
necessary tofix thedatein such amanner 0 as*“tolimit proof of causation problemsand potentid limitation
problems.” Gerst, 112 Md. App. at 193, 684 A.2d at 875.

Petitioner aso rdies upon Cline v. Mayor and City Council of Baltimore, 13 Md. App. 337,
283 A.2d 188 (1971), aff' d, 266 Md. 42, 291 A.2d 464 (1972) (per curiam opinion adopts opinion of
Court of Specid Appedls), to reason that when the Commission ordered Petitioner to be paid permanent
total disability paymentsasof 28 March 1985, Petitioner’ sright to receive permanent total disability
paymentsvested, and therefore, Petitioner should recaive permanent totd disability paymentsfromthat dete
on, and the gatutein effect on that date should be the one gpplied in cal culating the maximum amount of
benefits available to Petitioner. Petitioner’s reliance upon Cline, however, is misplaced.

In Cline, the Court of Specid Appedswas presented with the question of whether asurviving
dependent of adeceased worker should recover the amount of death benefits provided by the datutein
effect on the date of theinjury or the amount permitted by the amended statute on the date of the degth
caused by theinitid injury. Cline, 13Md. App. at 340, 283 A.2d a 190. In Cline, Appdlant’ shusband
sugtained an accidentd injury at hisplace of employment on 3 April 1967. Cline, 13Md. App. a 339,
283 A.2da 189. On2 June1967, Appdlant’ shushand died from his3 April 1967 injury. 1d. On1June

1967, the day before hisdeath, the statute was amended to rai se the maximum death benefitsthat a
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dependent could receive asaresult of adeath caused by an on-the-job accidentd injury. 1d. Thecourt
held that the statute in effect on the date of degth isthe gpplicable Satute when the deeth is caused by the
initial accidental injury becausethesurvivor’ sbenefitsvest on the date of death. Cline, 13Md. App. at
340-41, 283 A.2d at 190-91.

The court first pointed to adistinction present in therelevant statute. According to the satute,
dependentsmay receive benefits under thefoll owing two scenarios. (1) whentheemployeediesfroma
cause unreated to the compensable injury and thereisaremaining award basad on permanent totd or
permanent partid disability compensation; or (2) whentheemployeediesasaresult of thecompensable
injury and death occurswithin fiveyearsof theinjury. SeeCling 13Md. App. a 340, 283 A.2d a 190.
According tothecourt, inthefirst scenario, the benefit bel ongsto theemployee, and “[t]hosewho take,
in the event of his deeth, take under him, and not independently.” 1d. The court eaborated that the
dependent’ sright to the benefitsisgoverned by the satutein effect at thetime of theinjury. Id. (citing
Furley, 195Md. 339, 73A.2d 497). Inthe second scenario, the court stated that “ dthough thesurvivor's
right to death benefits arises out of the compensableinjury, it istheemployee sdegth itsef whichisthe
compensableevent, and theright of the surviving dependentsto death benefitsis separateand independent
of theinjured employee srightsand does not depend upon whether compensationwas paid totheinjured
workman during hislifetime” Cling, 13Md. App. a 340-41, 283 A.2d a 190 (citing Sea Gull Specialty
Co. v. Snyder, 151 Md. 78, 134 A. 133 (1926)). Thus, the survivor’sclam for benefitsvestswhenthe
employeedies aswasthe gtuation in Cline, and theemployee sclam for benefitsvests a thetime of the
injury.

Contrary to Petitioner’ sargument, her Stuation ismore andogousto thefirg scenario, rather than
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the second scenario, discussed inCline. Petitioner isnot adependent nor hasthere been adeeth; rather,
the reasoning of the Cline court demonstratesthat, in determining benefits for employeeswho suffer
accidental injuries, it is the date of the injury that controls. The court stated that

the amounts of compensation payableto theworkman and hissurviving

dependentsin caseswhere death is caused by theinjury are ssparateand

distinct, undoubtedly becausetheir respective causesof action arebased

on different compensable events, viz, injury in the case of theworkmean,

and death in the case of the dependents.
Cline, 13Md. App. a 343,283 A.2d at 192. Pditioner’sclaimisbasaed on the compensable event of
the injury and not on the later determination of permanent total disability.

Becausewe concludethat the date of injury isthe controlling datefor determining which statute
appliesfor ascertaining themaximum amount of workers compensation paymentsavailableto Ptitioner,
wefind it unnecessary to address Petitioner’ sreliance on case law from other states that conclude
differently than wedo here.® Petitioner also argued that because we have found that the four types of
compensation available under the ActStemporary total, temporary partial, permanent partial, and
permanent totalSare distinct in that the benefits paid for onetype of disability cannot be offsat to reduce

the benefits payable for adifferent type of disability,™ then Petitioner’ sright to collect permanent totd

disability paymentsisentirely separatefrom whatever rightsshemay have hadto collect temporary tota

® See Petition of Markievitz, 606 A.2d 800 (N.H. 1992); Claim of Nielson, 806 P.2d 297
(Wyo. 1991); Allen v. Kalamazoo Paraffine Co., 20 N.W.2d 731 (Mich. 1945); LeBrun v.
Woonsocket Spinning, Inc., 258 A.2d 562 (R.I. 1969).

10 See Sealy Furniture of Md. v. Miller, 356 Md. 462, 468-69, 740 A.2d 594, 598 (1999)
(noting that the Court Appeals has determined that the four types of compensation “are different
compensable events, each justifying a separate award”); Gorman v. Atlantic Gulf & Pac. Co., 179
Md. 71, 75, 12 A.2d 525, 527 (1940) ( finding that the four types of compensation “are four different
compensable results’).
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disability payments. Thisargument issuperfluousbecause, asjus explained, thedeate of injury iscontralling
for thedetermination of theamount of benefitsthat can beawarded for the different typesof compensation
and the maximum amount that may beawarded. When we dedared that thefour types of compensation
areunique, weaso did not decl arethat the determination that aclaimant hasapermanent total dissbility
replaces the date of the accidental injury.

Additiondly, theamended statutemakesd ear that it doesnot apply to accidentd injuriessustained
prior to itseffective date of 1 July 1973. Itiswell established that in construing Statutes, our god isto
actudizetheintent of the Legidature. See Martin v. Beverage Capital, 353 Md. 388, 399, 726 A.2d
728, 733(1999); Polomski v. Mayor and City Council of Baltimore, 344 Md. 70, 75, 684 A.2d 1338,
1340 (1996); Bowen v. Sith, 342 Md. 449, 454, 677 A.2d 81, 83 (1996); Oaksv. Connors, 339 Md.
24, 35,660 A.2d 423, 429 (1995); Soper v. Montgomery County, 294 Md. 331, 335, 449 A.2d 1158,
1160 (1982). Theprimary point of derivation for determining the Legidature sintent isthe language of the
datute. SeeMartin, 353 Md. at 399, 726 A.2d at 733 (citing Schuman, Kanev. Aluig, 341 Md. 115,
119, 668 A.2d 929, 931 (1995)); Polomski, 344 Md. at 75, 684 A.2d at 1340 (citing Bowen, 342 Md.
ad4, 677 A.2da 83). If thelanguage of the satuteis undear or anbiguous, weturn to “the canons of
statutory construction to guide our inquiry.” Polomski, 344 Md. at 75, 684 A.2d at 1340 (citing
Kaczorowski v. Mayor and City Council of Baltimore, 309 Md. 505, 511-16, 525 A.2d 628 (1987)).
If thelanguage of the datueisdear onitsface and inits context, then we do not ordinarily need to turnto
the Legidative higtory. See Martin, 353 Md. at 399, 726 A.2d at 733; Polomski, 344 Md. at 75, 684
A.2d at 1340 (citing Rose v. Fox Pool, 335 Md. 351, 359, 643 A.2d 906, 910 (1994); Scaggs V.

Baltimore & W.R. Co., 10 Md. 268 (1856)).
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Wheninterpreting thelanguage of agaute, it isimperdiveto givethewordstheir “ordinary and
common meaningwithinthecontextinwhichthey areused.” Polonsd, 344 Md. a 75,684 A.2d a 1340
(ating Kaczorowski, 309 Md. a 514, 525 A.2d a 632). Ascertaining theordinary and common meaning
of thegtatute, inturn, requires putting itslanguageinto context, whichincludesincorporating theoveral
purpose of the datuteinto itsinterpretation. See Polomski, 344 Md. at 75-76, 684 A.2d at 1340 (citing
Kaczorowski, 309 Md. at 514, 525 A.2d at. 632); seealso Md. Code (1991, 1999 Repl. VVal.), Labor
and Employment Artide, 89-102 (“ Thistitle[Workers Compensation)] shall becongrued to carry out its
general purpose.”). Aswe have stated:

[I]ninterpreting and determining legidativeintent, we must look to the

plainlanguageof the enactment, whilekegping inminditsoverdl purpose

and am. Only when both of these tasks are done concurrently do we

obtain an accurate interpretation of the statute.
Martin, 353 Md. at 400, 726 A.2d & 734. Moreover, the Satute should be examined initsentirety and
not just asisolated, independent sections. SeeMartin, 353Md. a 399, 726 A.2d at 734 (citing Williams
v. Sate, 329 Md. 1, 15-16, 616 A.2d 1275, 1282 (1992)).

We have discussed beforethat the Workers Compensation Act wasenacted originaly and has
deve oped asprotection for families, employees, employers, and the public. TheAct provides shelter to
employeesand tother families*fromthevarious hardshipsthat result from employment-rd ated injuries.”
Martin, 353 Md. at 398, 726 A.2d at 733 (citing Queen v. Agger, 287 Md. 342, 343, 412 A.2d 733,
734 (1980)); seealso Polomski, 344 Md. at 76-77, 684 A.2d at 1341 (dating that “the Act maintains

ano-fault compensation system for employeesand their familiesfor work-related injurieswhere

compensation for lost earning capacity is otherwise unavailable’ (citing Bethlehem-Sparrows Point
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Shipyard v. Damasiewicz, 187 Md. 474, 480, 50 A.2d 799, 802 (1947); Paul v. Glidden Co., 184 Md.
114, 119,39 A.2d 544, 546 (1944))). TheAct securesemployersfrom “the unpredictable natureand
expensedf litigation, and the public from the overwhe ming tax burden of *caring for thehdplesshuman
wreckage found [along] the trail of modern industry.”” Polomski, 344 Md. at 76, 684 A.2d at
1341 (dterationinorigind) (quoting Liggett & Meyers Tobacco Co. v. Godin, 163 Md. 74, 80, 160 A.
804, 807 (1932); Brenner v. Brenner, 127 Md. 189, 192, 96 A. 287, 299 (1915)). Furthermore, the
Actistobecongrued liberdly to ensurethat itsgenerd purposeisredized, and theoutcomeof conflicts
ininterpretation should favor the claimant. SeeMartin, 353 Md. at 398, 726 A.2d at 733 (citing
Bethlehem-Fairfield Shipyard, Inc. v. Rosenthal, 185 Md. 416, 45 A.2d 75 (1945)).
Duringthe1973 sesson, the L egidatureamended the sub-section of Article101 8 36 dedingwith

permanent total disability awards. The changeswere made effectivel July 1973. Theamended statute
alowedinjured workerswho became permanently totaly disabled after 1. July 1973to continue collecting
bendfitsfor aslong asthey remained permanently totaly disabled asdetermined by the Commisson. The
Legidaure added alimitation thet expliaitly provided thet the new, higher bendfit “ cgp” was not goplicable
to clamsinvolving accidentd injuries sustained prior to 1 July 1973. The enacting clause provides, in
pertinent part:

SECTION 2: AND BEIT FURTHER ENACTED, That thisAct shall

not goply to accidenta injuries or occupeationd diseasessudtained prior

to July 1, 1973.

SECTION 3: AND BEIT FURTHER ENACTED, That thisAct shdl
take effect July 1, 1973.

Chapter 671 of the Acts of 1973 (emphasis added).
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Itisdear from thislanguage that theincrease in bendfitsdoes not goply to Petitioner. Petitioner was
injured on 6 May 1973, and aswe Sated, it isthis date, the date of injury, which controls the amount of
benefitsto which sheisentitled and determinesthe Satute that isto gpplySthe Satutein force on the date
of injury. The above amended Satute clearly doesnot apply because (1) it became effectiveon 1 July
1973S4fter thedateof injury, and (2) theamended datute Satesthat it does* not gpply to accidentd injuries
or occupationa diseases sustained prior to July 1, 1973.” Thislanguageisinnoway ambiguousand,
furthermore, itsinterpretation furthersthe purpose of the ActSproviding benefitsfor injured employessand
guaranteeing the predictability of those benefits for employers.

Respondentspersuasvely arguethat aninterpretation to the contrary would beantagonistictothese
purposesof the Act. Under our interpretation, al employeesaretreated equally, dependent only upon
whether the date of ther injuriesfalsbefore or after the date of 1 July 1973. Under an interpretation
permitting the amended Satute to apply to Petitioner’ s case, those injured on the same day as Petitioner,
6 May 1973, could receive different benefits depending upon when they became permanently totally
disabled. Thisstuationasowould produce unpredictable amounts of benefitsthat employersand ther
insurerswould berequired to pay. Aswe have sated, “[sluch aninterpretation isconsonant not only with
theplain meaning of thewords, but alsowith the principleof predictability underlying theentire tatutory
scheme of workers compensation.” DeBusk, 342 Md. at 440, 677 A.2d at 77.

Additionally, permitting the use of the statute in effect when permanent total disability was
determined, rather than the date of the accident, leadsto increased cogtsin litigation, delay, and inquiries
into the quagmire of what istermed vested rights, for which Petitioner pleads. If thecontralling dateisthe

date of permanent tota disability, there needsto be fact-finding by the Commission, which may lead to
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litigation regarding whether the date has been ascertained correctly. By thesametoken, “[tlhedate of an
accident can in general be externally verified and known to all without a fact-finding process.” 1d.
The problemsof deding with, and the unpredictability of determining, the vesting of rightswas
addressed by the Court of Special Appealsin Fleming, 113 Md. App. 254, 686 A.2d 1161. Flemingis
gmilar tothe present case, inthat both invol ved aquestion of which satute gppliesin determining workers
compensation benefitsSin Fleming, the datute in effect on the date of theinjury in 1984 or the datutein
effect when the casewas heard in 1996. The court refused to reach theissue of satutory interpretation
becausethelaw dictatesthat “itisthelaw in effect at thetimeof the accidenta injury in 1984 that governs.”
Fleming, 113 Md. App. a 256, 686 A.2d at 1162. The court, in explaining the dearth of reasonsfor
delving into the satute, cited anumber of casesin which we have held that the date of injury controls™
Fleming, 113Md. App. a 260, 686 A.2d a& 1164. Thecourt did sate, however, that despite these cases
“itisimportant for practitionersand courtsto be cognizant of the statutory genesisof the concept that the
law in effect a thetimeof theinjury gpplies. Departurefrom the gatute hasthe potentid toraisecartainred

herrings such as the issue of vested rights.” |d.

JUDGMENT AFFIRMED,
WITH COSTS.

" See Fikar v. Montgomery County, 333 Md. 430, 432 n.1, 635 A.2d 977 (1994);
Shifflett v. Powhattan Mining Co., 293 Md. 198, 200, 442 A.2d 980 (1982); Mutual Chemical
Co. of America v. Pinckney, 205 Md. 107, 112, 106 A.2d 488 (1954); Furley v. Warren-Ehret
Co., 195 Md. 339, 347-48, 73 A.2d 497 (1950).
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