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In this case, we nust determ ne whether the circuit court was
entitled to dismss appellants’ conpl ai nt agai nst ni ne
def endant s/ appel l ees, as a sanction for appellants’ failure to
respond to i nterrogatories pr opounded by only one
def endant / appel | ee.

On Decenber 9, 1992, Marianne and Earl A J. Warehine,
appel lants, instituted suit in the Grcuit Court for Carroll County
agai nst nine nenbers of the Manchester Fire Engine and Hook and
Ladder Co. No. 1 (the “Conpany”), all of whom are appellees.! The
suit alleged violations of 42 U S.C. 81983 and Article 24 of the
Maryl and Declaration of Rights, stemmng from the Conpany’s
decision to renove appellants fromtheir respective positions at
t he Conpany. The circuit court dism ssed the conplaint on August
8, 1997, because appellants failed to respond to interrogatories
propounded by Richard Dell, one of nine defendants below.
Appellants tinely noted their appeal and present the follow ng
i ssues for our review, which we have rephrased and condensed:

| . Did the trial court abuse its discretion when it
dismssed the conplaint against Richard Dell, as a

Specifically, Marianne Warehi me sued appell ees Richard A
Dell, Brian Gaf, Gary Eppley, WIlliamS. Black, Jr., Ralph Dull,
Cl ay Bl ack, Eugene Bl ake Lippy, Steven MIller, and Wllianms S

Black, Sr., individually and in their capacities as nenbers of
the disciplinary conmttee of the Conpany. Earl Warehinme only
sued Richard A Dell, individually and in his capacity as

presi dent of the Conpany.



sanction for appellants’ failure tinely to answer Dell’s
interrogatories?

1. Even if the trial court properly dismssed the
conplaint as to Dell, did the court err or abuse its
discretion in dismssing the conplaint as to the
remai ni ng ei ght defendants, none of whom had propounded
interrogatories to appellants?

We conclude that the trial court did not abuse its discretion
in dismssing the conplaint as to Dell, the one defendant who
propounded interrogatories to appellants. Conversely, we are of
the view that the court erred in dismssing the conplaint as to the
remai ni ng ei ght defendants, who did not propound interrogatories to

appel  ants. Therefore, we shall affirmin part and reverse in part.

Fact ual Backgr ound?

According to the conplaint, Mrianne Warehine “ha[d] been a
menber of the [Conpany] for eighteen years and ha[d] served as the
Secretary of [the] conpany for eleven years.”® M. Warehinme, an
Ambul ance Captain, was a twenty-nine year veteran of the Conpany.
During the summer of 1992, the Conpany sponsored a carnival at the
Carroll County fairgrounds. Ms. Warehi me “worked” at the carnival

in a capacity not disclosed in the record.

2\ have gl eaned the factual background presented here
| argely from appellants’ conplaint. W observe that the events
that led to appellants’ lawsuit are not well devel oped in the
record. Nevertheless, in view of the narrow i ssues presented,
nost of the underlying facts are not particularly inportant.

SMs. Warehinme's duties as a “nenber” of the Conpany and as
“Secretary” are not nmade clear in the record. Nor is it clear
whet her nmenbers or officers of the Conpany were enpl oyees.
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Appel lants all eged that on the evening of June 30, 1992, while
Ms. Warehi me was working at the carnival, the Conpany convened an
i npronptu neeting of the disciplinary commttee at the fairgrounds
to investigate an alleged “pie-throwing incident” at the carnival
i nvol ving Ms. Warehi ne and her daughter, Suzannah. Al though Ms.
War ehi ne deni ed involvenent, the disciplinary conmttee decided
that night to suspend her fromthe Conpany for one year and to bar
her fromholding office for three years. Thereafter, for reasons
not entirely clear in the conplaint, M. Wrehine al so cane under
the scrutiny of the disciplinary commttee. In the weeks that
foll oned, the Conpany discussed the “pie-throwi ng incident” and the
Warehi nmes’ status within the Conpany at six neetings of the
disciplinary coomttee and the general nenbership.* On the evening
of July 27, 1992, after one of the neetings of the disciplinary
commttee, M. Warehine was asked to resign fromthe Conpany, but
he refused to do so. Consequently, on August 6, 1992, the Conpany
notified M. Warehine by certified nmail that he had been renoved
fromhis position as a nenber.

Appel | ants subsequently | odged a twel ve-count conpl ai nt, which

cont ai ned six counts on behalf of Ms. VWarehine and six counts on

“According to the conplaint, the disciplinary conmttee net
on July 3, 1992, at the request of M. Warehi ne, who was a nenber
of the commttee. M. Dell, the president of the Conpany,
al l egedly schedul ed a special neeting of the general nenbership
for July 4 to discuss the “pie-throwing incident”. The
di sciplinary commttee net again on July 10, July 27, and July
30. Finally, the general nenbership discussed the incident at its
meeti ng on August 4, 1992.



behal f of M. Warehine. Ms. Warehinme sued all nine appellees,
individually and in their official capacities, while M. Warehine
only sued Dell, the president of the Conpany. Each count sought
$50, 000. 00 i n conpensatory damages and costs, and six of the counts
al so requested punitive danmages. Appel |l ees answered on January 22,
1993.

Thereafter, appellees instituted a declaratory judgnent action
inthe circuit court on Septenber 21, 1993, against their insurance
conpany, seeking to require their insurance carrier to defend the
War ehi nes’  suit. At the sanme tine, they noved to stay the
War ehi mes’ case pending resolution of the declaratory judgnent
action. The circuit court granted appellees’ notion to stay on
Cct ober 26, 1993. The record does not disclose when or how the
decl aratory judgnent action was resolved. Moreover, for reasons
not made clear in the record, the stay was not lifted unti
Sept enber 1996.

On July 14, 1995---while the stay was in effect---the
War ehi nes served interrogatories wupon appellees. Presumabl y
because of the stay, appellees did not respond. In any event,
appel | ants never sought an order conpelling discovery, nor did they
nove for sanctions. The case was otherwi se dormant until July 15,
1996, when the court sent the parties a notice of contenplated
di sm ssal pursuant to Maryland Rul e 2-507. Appellants responded on

August 14, 1996, with a notion to defer dismssal and lift the



stay. The Warehi nes asserted, inter alia, that they had failed to
pursue the case, even though appellees’ notion for declaratory
j udgnent had been resol ved, because they were waiting for appellees
to file a threatened notion to dismss. On Septenber 5, 1996, the
court granted appellants’ notion and lifted the stay.

On Decenber 17, 1996, nore than four years after suit was
instituted, the court held a status conference. On the sanme date,
the court entered a scheduling order mandating, inter alia, service
of interrogatories and requests for docunent production by Mrch
15, 1997. Al other discovery was to be conpleted by August 15,
1997.

Ther eafter, on March 13, 1997, Del | propounded the
interrogatories to appellants that are at the center of this

di spute.® Two nonths later, on May 14, 1997, appellees’ counsel

SAt oral argunent, counsel for both sides agreed that Del
propounded interrogatories to both appellants. Nevertheless, we
observe that the record is not entirely clear as to whether Del
sent interrogatories to both appellants or just to Ms. \Wrehi ne.
The record extract does not contain a copy of the interrogatories
and, in the Appendix to their brief, appellees only included a
copy of Dell’s interrogatories to Ms. Warehine. Moreover,
al though the record extract contains two docunents generated by
appel l ees, entitled “Notice of D scovery/Certificate of Service”
(the “Notice”), pursuant to Ml. Rule 2-401(d)(2), the |anguage
in each Notice is somewhat inprecise; each nerely indicates that

“Interrogatories” were served by mail. One Notice indicates that
M. Warehinme was the “person served,” and the other Notice
i ndicates that Ms. Warehine was the “Person Served.” But,

because the docunents nerely list the type of discovery as
“Interrogatories,” without also including the nanme of the person
to whomthe interrogatories were actually directed, it is
possi bl e that one party was served with the interrogatories and
(continued. . .)



sent a letter to appellants’ counsel requesting a response to the
interrogatories. The letter clained to be a “good faith attenpt to
resol ve a discovery dispute, pursuant to Maryland Rule 2-431.~"

On May 29, 1997, appellee Ralph Dull (not to be confused with
appellee Richard Dell), answered appellants’ interrogatories of
July 14, 1995.° On the sane date, by letter to appellants’
attorney, appellees’ counsel again requested answers to Dell’s
i nterrogatories. Counsel also threatened to file a notion for
sanctions if the interrogatories were not answered within ten days.
Agai n, no response was forthcomng. On July 17, 1997, nore than
four nonths after Dell propounded interrogatories to appellants, a
nmotion for sanctions was filed, pursuant to Maryland Rul e 2-433, by
“[d] efendants Ral ph Dull et al.,” even though the interrogatories
at issue had been propounded only by Dell.

Surprisingly, appellants did not respond to the notion for
sanctions. As a result, on August 8, 1997, the court had before it

an unopposed notion for sanctions that it granted, stating:

5(...continued)
the other party merely received notice that the other party was
served with the interrogatories. Conpare, e.g., appellants’
“Notice of Service” filed in July 1995, reflecting issuance of
“Plaintiffs’ Interrogatories to Defendants”.

W& note that the “Notice of Discovery/Certificate of
Service” inaccurately describes the discovery as “Plaintiff’s
Answers to Defendant’s Interrogatories.” Dull, of course, was a
defendant, not a plaintiff. Further, the record does not reflect
that the other defendants ever answered appel |l ants’
interrogatories or joined in Dull’s answers to the
interrogatories. 1In any event, appellants have not conpl ai ned
that the other appellees failed to answer the interrogatories.
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“Plaintiffs’ Conplaint is hereby DISM SSED for failure to respond
to discovery.” An entry dated August 14, 1997, in the conputerized
docket of the circuit court, contains the follow ng notation:

ORDER OF THE COURT RECEI VED AUGUST 8, 1997 DI SM SSI NG THE

COWPLAI NT FOR FAI LURE TO RESPOND TO DI SCOVERY. COPI ES

SENT TO ATTORNEYS [nanes omtted].

On August 25, 1997, appellants tinely filed a notion to alter
or anend judgnent, in which they asserted that “Plaintiff’s
counsel’s office manager” had “suddenly left two nonths [prior to
the notion to alter or amend] and Plaintiff inadvertently failed to
file the [answers to] Interrogatories.” Appellants argued, inter
alia, that dismssal was too extreme a sanction under the
circunstances, and that even if dismssal was proper as to Dell, it
was not warranted as to those defendants who had not submtted
interrogatories. The court denied appellants’ notion on Septenber
10, 1997. This appeal foll owed.

Di scussi on
l.

Prelimnarily, appellees assert in the fact section of their
brief that appellants’ notion to alter or amend was untinely
because it was not filed within 10 days of entry of judgnment. The
contention has no nerit.

As we noted, the court’s order of dism ssal was signed and
received in the clerk’s office on August 8, 1997, but it was not

docketed wuntil August 14, 1997. “Entry of judgnment,” which



triggered the beginning of the ten-day notions period, occurred on
August 14, 1997, when the order was docketed. See Wller wv.
Maryl and Nat’ | Bank, 332 Md. 375, 378-79 (1993)(the “date of entry”
defined in Rule 2-601 “nust be determned by reference to the
docket entry”); Estep v. Georgetown Leather Design, 320 M. 277
287 (1990) (concluding that “a final judgnent disposing of all
clains or parties was not in existence until the judgnent...was
entered on the docket....”). On Monday, August 25, 1997,
appellants filed their notion to alter or anend.

Appel | ees seem ngly overl ook that August 24, 1997, the tenth
day after entry of judgnent, was a Sunday. Maryland Rule 1-203(a)
provides that in the event the last day of a tinme period proscribed
by the rules falls on a weekend, the period in which to conplete
the act “runs until the end of the next day that is not a Saturday,
Sunday, or holiday....” See Ungar v. Handel sman, 325 Md. 135, 139
(1992) (nmotion for reconsideration tinmely when ten day period ended
on a Saturday and novant filed the next Monday); Hanpton v. Univ.
of Maryland at Baltinore, 109 Mi. App. 297, 308-09, (stating that
si x-nonth probationary period ran until the end of the next Monday
when final day fell on a Sunday), cert. denied, 343 Ml. 333, and
cert. denied, 117 S.C. 592 (1996); In re Stephen J., 48 M. App.
736, 738 (1981)(thirty day period in which to hold an adjudicatory
heari ng under fornmer Rule 914 fell on Sunday).

Because appellants, in effect, filed their nmotion within ten



days of the docketing of the August 14, 1997 order, the appea
period was tolled. B & K Rentals and Sales Co., 319 M. 127, 132
(1990). Thereafter, they noted an appeal within thirty days of the
court’s disposition of the revisory notion, so their appeal was

tinely filed.

.

Appellants claim that their failure to respond to Dell’s
interrogatories did not amount to the sort of egregious conduct
that justified dism ssal of the conplaint against Dell.
Appel l ants’ contention is prem sed on the foll ow ng argunents: 1)
“the trial court failed to consider |ess extrene sanctions;” 2)
appel l ees, too, were dilatory with regard to discovery; they failed
to answer interrogatories for “approximately three years”; 3)
appel l ants did not ignore court orders; and 4) appellants’ conduct
did not prejudice appellees.

We begin our analysis with a review of the pertinent Maryl and
di scovery rules. Maryland Rule 2-421 provides:

Rul e 2-421. Interrogatories to parties

(a) Availability; nunber. Any party may serve at any tinme
witten interrogatories directed to any other party.
Unl ess the court orders otherwise, a party nay serve one
or nore sets having a cunul ative total of not nore than
30 interrogatories to be answered by the sane party.
I nterrogatories, however grouped, conbined, or arranged
and even though subsidiary or incidental to or dependent
upon other interrogatories, shall be counted separately.

* * %



(b) Response. The party to whomthe interrogatories are
directed shall serve a response within 30 days after
service of the interrogatories...

MI. Rule 2-432 provides, in pertinent part:
Rul e 2-432. Motions upon failure to provide discovery.

(a) Imediate sanctions for certain failures of
di scovery. A discovering party may nove for sanctions
under Rule 2-433(a), wthout first obtaining an order
conpel i ng di scovery under section (b) of this Rule, if
a party . : : fails to serve a response to
interrogatories under Rule 2-421.

(b) For order conpelling discovery. A discovering
party, upon reasonable notice to other parties and all
persons affected, may nove for an order conpelling
di scovery if

(1) there is a failure of discovery as described in
section (a) of this Rule,

(4 a party fails to answer an interrogatory
subm tted under Rule 2-421

* * %

(d) Tinme for filing. A notion for an order
conpel I i ng di scovery or for sanctions shall be filed with
reasonabl e pronpt ness.

Maryl and Rule 2-433 sets forth the sanctions that the court
may i npose for discovery violations. It provides, in pertinent
part:

Rul e 2-433. Sancti ons

(a) For Certain Failures of Discovery. Upon a
nmotion filed under Rule 2-432(a), the court, if it finds
a failure of discovery, may enter such orders in regard
to the failure as are just, including one or nore of the
fol | ow ng:

10



(1) An order that the mtters sought to be
di scovered, or any other designated facts shall be taken
to be established for the purpose of the action in
accordance with the claim of the party obtaining the
order;

(2) An order refusing to allowthe failing party to
support or oppose designated clains or defenses, or
prohibiting that party from introducing designated
matters in evidence; or

(3) An order striking out pleadings or parts
thereof, or staying further proceeding wuntil the
di scovery is provided, or dism ssing the action or any
part thereof, or entering a judgnent by default that
includes a determnation as to liability and all relief
sought by the noving party against the failing party if
the court is satisfied that it has personal jurisdiction
over that party.

(b) For Failure to Conply with Oder Conpelling
Di scovery. - If a person fails to obey an order
conpel l'ing di scovery, the court, upon notion of a party
and reasonable notice to other parties and all persons
affected, may enter such orders in regard to the failure
as are just, including one or nore of the orders set
forth in section (a) of this Rule. If justice cannot
ot herwi se be achieved, the court may enter an order in
conpliance with Rule P4 treating the failure to obey the
order as a contenpt.

As Dell’s interrogatories were mailed on March 13, 19977
appellant’s answers were due by Tuesday, April 15, 1997. See
Maryl and Rul e 1-203(c) (providing a party with an additional three
days to respond when service is nmade by mail). Thus, when the

motion for sanctions was filed on July 17, 1997, appellants’

" As we noted earlier, in the scheduling order of Decenber
17, 1996, the court required the parties, inter alia, to serve
interrogatories by March 15, 1997. Thus, Dell’s interrogatories
were mailed just two days before the court’s deadline.
Appel l ants have not clained that Dell’s interrogatories were
untinmely served under the scheduling order, however.

11



answers to interrogatories were nore than ninety days |ate.

“Maryland law is well settled that a trial court has broad
discretion to fashion a renedy based on a party’s failure to abide
by the rules of discovery.” Bartholonee v. Casey, 103 Mi. App. 34,
48 (1994), cert. denied, 338 M. 557 (1995); see Heineman Vv.
Bright, _ M. App. __ , No. 1557, Sept. Term 1997, slip op. at
7 (filed October 1, 1998); Beck v. Beck, 112 M. App. 197, 209,
cert. denied, 345 M. 456 (1996). | ndeed, in order to inpose
sanctions, a court need not find “‘wilful or contumacious
behavior.’” Beck, 112 Ml. App. at 210 (citation omtted). Rather,
in inmposing sanctions, a trial court has “considerable latitude.”
MIller v. Talbott, 239 Mi. 382, 387 (1965).

Qur review of the trial court’s resolution of a discovery
dispute is quite narrow, appellate courts are reluctant to second-
guess the decision of a trial judge to inpose sanctions for a
failure of discovery. Accordingly, we may not reverse unless we
find an abuse of discretion. 1In Mason v. Wl fing, 265 Mi. 234, 236
(1972), the Court said: “Even when the ultimate penalty of
di sm ssing the case or entering a default judgnent is invoked, it
cannot be disturbed on appeal without a clear showing that [the
trial judge' s] discretion was abused.” See Berkson v. Berryman, 63
Md. App. 134, 142, cert. denied 304 Md. 296 (1985).

I n anal yzing the propriety of the court’s decision to dismss

t he case against Dell because of the discovery violation, we have

12



consi dered several cases involving discovery violations. Qur
starting point is our recent decision in Heineman v. Bright.

I n Hei neman, the estate of G Wndel Heineman (“the Estate”)
sued M. Heineman's second wfe and w dow, Jacklyn Kay Hei neman,
and her daughter, Toy Mchelle Evans, to recover a set of bearer
bonds that Ms. Hei neman cl ai med her deceased husband had given to
her as a gift. Following M. Heineman's death, M. Heineman noved
t he bonds froma safe deposit box titled in M. Heineman’s nanme to
an account she held jointly wth M. Evans. As a result, the
Estate sued to recover the bonds. During the course of discovery,
the Estate propounded interrogatories solely to Ms. Hei neman, which
she never answered. After the close of discovery, M. Heineman
sought to utilize two fact w tnesses whose nanmes had been sought in
the interrogatories. At that point, the Estate noved to bar the
w tnesses fromtestifying at trial, because Ms. Heineman earlier
failed to identify the witnesses in answers to interrogatories. The
court granted the notion, excluding both w tnesses. Because the
inposition of sanctions deprived M. Heineman of all of her
rel evant w tnesses, the court then granted summary judgnent agai nst
bot h def endants.

We determned that a trial court nmust exercise its discretion
in inmposing sanctions in light of the factors established in
Taliaferro v. State, 295 Md. 376, 390-91, cert. denied, 461 U S

948 (1983); see also Shelton v. Kirson, 119 M. App. 325, 331
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(stating that “the Taliaferro guidelines apply in civil cases as
surely as they do in crimnal cases”), cert. denied, 349 Ml. 236
(1998); Eagle-Picher Indus., Inc. v. Balbos, 84 M. App. 10, 28- 34,
revid in part on other grounds, 326 Ml. 179 (1992).

Admttedly, the sanction of exclusion of a wtness's
testinony, as in Heineman, is not the sane as the sanction of
di sm ssal of a case. But in Heineman, the exclusion of the
W tnesses was tantanmount to a dismssal; wthout the w tnesses
whose testinony was crucial to appellants’ case, dismssal was
warranted. \What the Taliaferro Court said in the context of the
exclusion of a witness’'s testinony is worth repeating here:

Under the approach taken by nost courts, whether the

exclusion of...testinony is an abuse of discretion turns

on the facts of the particular case. Principal anong the

rel evant factors which recur in the opinions are whet her

the disclosure violation was technical or substantial,

the timng of the ultimate disclosure, the reason, if

any, for the violation, the degree of prejudice to the

parties respectively offering and opposi ng the evi dence,

whet her any resulting prejudice mght be cured by a

post ponenent and, if so, the overall desirability of a

conti nuance. Frequently these factors overl ap.
Taliaferro, 295 Ml. 376 at 390-91.

Lone v. Montgonery County, 85 M. App. 477 (1991), also
provi des gui dance to us as we assess the court’s inposition of the
sanction of dismssal as to Dell. In Lone, Montgonery County
sought to enforce a zoning ordi nance agai nst several nonconform ng

| andowners who had unsuccessfully challenged the ordinance in

federal court. The County filed a conplaint for injunctive relief

14



against one of the nonconformng |andowners, along wth
i nterrogatories. Wen the |andowner did not respond to the
County’s interrogatories, the County filed a notion for sanctions
under Rule 2-433. After the |landowner did not respond, the court
entered a default judgnment and granted the relief requested by the
County. Belatedly, the | andowner answered the interrogatories and
filed a notion to set aside the default judgnent, which the court
denied. On appeal, we observed that the trial judge, “[a]s he is
allowed to do . . . assigned little weight to the appellant’s
unsupported explanation for the failure to file tinely” answers to
interrogatories. 1d. at 486. Accordingly, we held that the court
did not abuse its discretion. 1d. at 487.

Rubin v. Gay, 35 Ml. App. 399 (1977), is also noteworthy.
There, interpreting Maryland Rule 422, a predecessor to Maryl and
Rule 2-433, we wupheld a dismssal for failure to answer
interrogatories. Prior to dismssing the suit, the court offered
the plaintiffs an opportunity to “justify or excuse the failure to
conply” which, in our estimation, “decrie[d] an abuse of
discretion....” I1d. at 400. In reaching our decision, we also
considered that the plaintiff “ignored repeated witten requests to
[answer the discovery]; violated agreenents to conply wthin
ext ended deadlines; failed, upon order of court, to show cause why
j udgnment non prosequitur should not be entered; and, after

di sm ssal, was unable to convince the court to reconsider....” |Id.
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The Court of Appeals reached a simlar conclusion in Mller v.
Tal bott, supra, 239 M. 382. In that case, defendants in a
contract case failed to answer five interrogatories, pronpting the
propounding party to nove for a decree pro confesso. The
interrogatories were requested on January 11, 1964; the notion for
a decree pro confesso was made March 17, 1964. The trial court
gave the non-responsive party until April 3 to show cause why the
decree should not be entered. After the party failed to answer,
the trial court entered the decree and set a hearing to determ ne
the appropriate relief for the prevailing parties. On appeal, the
Court affirmed the right of the trial court to enter the decree,
stating:

Under the circunstances here, where defendants or counsel

for the defendants had every opportunity to answer the

five interrogatories propounded to them where the court

granted an additional period of tinme in which to show

cause why the notion for a decree pro confesso shoul d not

be granted, rather than summarily entering such a

decree,--we can only conclude--assum ng abuse of

discretion to be the applicable test--that no abuse of

di scretion was shown in entering [the decree].

MIller, 239 Ml. at 388.

We are also guided by the recent case of Shelton v. Kirson,
supra, 119 Md. App. 325. Shelton involved a discovery violation in
connection with tinme limts established by a scheduling order.
There, the plaintiff in a |lead paint case naned an expert al nost a

year after the expiration of the di scovery deadline, and sought an

extension fromthe trial court of the discovery period, in order to

16



accomodate the new witness. The circuit court barred the use of
both the expert’s report and the expert. Absent an expert, the
court granted summary judgnent in favor of the defendant. On
appeal, we recognized a plaintiff’s duty to nove his own case
forward, and upheld the decision of the trial court to exclude the
expert who was procured after the date established in the
scheduling order. Witing for this Court, Judge Myl an said:
Appel l ant’s counsel knew from the outset of the
litigation that an inspection of the prem ses was
necessary for the successful pursuit of the appellant’s

claim There was no reasonabl e excuse for the appellant’s
protracted inaction in this case.

* * %

“For a trial court to permit a party to deviate so from

a scheduling order wi thout a showi ng of good cause is, on

its face, prejudicial and fundanentally wunfair to

opposi ng parties, and would further contravene the very

ainms [of the rule] by decreasing the value of scheduling

orders to the paper upon which they are printed.”

Shel ton, 119 Md. App. at 332-33 (quoting Naughton v. Bankier, 114
Mi. App. 641, 654 (1997)).

The reasoning of the cases cited above | eads us to concl ude
that the trial court did not abuse its discretion in dismssing
appel lants’ conplaint as to Dell. W explain.

We observe, first, that appellants’ failure to answer
interrogatories was a substantial, not a technical, discovery
vi ol ati on. This case had seem ngly |anguished for alnost five

years, and is altogether unlike Hart v. Mller, 65 Ml. App. 620,

cert. denied, 305 Md. 621 (1985). There, we determ ned that the
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trial court abused its discretion when it dism ssed a case for
failure of discovery, because “[w]jhat remained to be done [in
di scovery] was trivial in conparison to what had already been
undert aken.” ld. at 628. But in this case, it was not as if
appellants had diligently conplied with nunerous or burdensone
di scovery requests, so that one oversight should have been
over | ooked. To the contrary, virtually no discovery had been
undertaken by the parties, and Dell nade several efforts to procure
answers to his interrogatories.

Furthernore, contrary to appellants’ assertion, the trial
court was not required to conclude that appellants’ failure to
answer the interrogatories did not prejudice Dell in his defense of
the lawsuit. The purpose of discovery is to “elimnate, as far as
possi bl e, the necessity of any party to litigation going to trial
in a confused or nuddl ed state of mnd, concerning the facts that
gave rise to the litigation.” Baltinore Transit Co. v. Mezzanotti,
227 M. 8, 13 (1961). Interrogatories are often the nost
expeditious and | east expensive way for a litigant to ascertain the
W tnesses and docunents that will be inportant in an inpending
trial. See Paul V. Neineyer & Linda M Shuett, Maryland Rul es
Comment ary 298 (2" ed. 1992). At the tine appellees noved for
sanctions, the close of discovery was |ess than one nonth away. By
the time it becane apparent that the Warehines were not going to

respond to the nmotion for sanctions, the close of discovery was
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| ess than a week away. See Berkson v. Berryman, 63 Mi. App. at 144
(citing the “effect of the [non-responding party’ s] conduct on the
litigation then pending and, in particular, the closeness of the
trial date” in affirming a decision to enter a judgnment by
default). Wth no response to the interrogatories, Dell would have
had to prepare for trial arnmed only with the information contained
in the Warehines’ conplaint, unless the court extended the
di scovery peri od.

We acknowl edge that, despite the age of this case, no trial
date had yet been set at the tinme the circuit court considered the
motion for sanctions. A date was to be determned at a Septenber 5,
1997, settlenent conference, which obviously was scheduled for a
time when discovery was to have been conpleted; the conference
never occurred because the case was dism ssed in August 1997
Neverthel ess, the lack of a trial date does not necessarily equate
with a lack of prejudice, nor does it mean that an extension of
di scovery was necessarily justified. An extension of the discovery
period, and a corresponding delay in having the case ready for
trial, can generate adverse consequences to one side or the other.
Many times, there is prejudice inherent in delaying a trial,
because the nenories and even the | ocation of w tnesses can becone
probl emati ¢ when, as here, the years go by. Mor eover, there is
often an enotional toll on parties who are imersed in a pending

lawsuit. Therefore, we decline to establish a hard and fast rule
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t hat prejudi ce cannot attach froma delay in discovery if no trial
date has yet been set. Further, we reject any rule that would
require a trial judge to extend the discovery deadline if a
di scovery violation occurs at a tinme when no trial date has yet
been scheduled. Wre we to find abuse of discretion in this case
for these reasons, it would be tantanobunt to a ruling that the
court has no discretion at all in its resolution of a notion for
sancti ons.

It is also significant that appellants had anple notice that
the answers to interrogatories were overdue, and they were not
overdue by only a few days. In the period between the tine that
appel l ants’ answers were due and the tine that opposing counse
moved for sanctions, appellees’ counsel wote two letters, one on
May 14, 1997, and the other on My 29, 1997, asking appellants
counsel to respond to the discovery. The second letter specifically
put appellants’ counsel on notice that appellees intended to seek
sanctions if the response was not forthcomng. Therefore,
appel l ants’ counsel could not have been surprised when, nore than
six weeks after appellees’ second letter and less than a nonth
before the close of discovery, appellees finally asked the court
for relief.

Thereafter, appellants’ counsel renmai ned unnoved even when the

motion for sanctions was filed; the Warehi nes never responded to
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the nmotion.® Consequently, on August 8, 1997, the court considered
an unopposed notion for sanctions wth respect to a conplaint that
was approximately five years old. Further, the court’s scheduling
order had clearly warned that the pre-trial order would be “rigidly
enforced by the Court,” and the appellants, in effect, violated the
scheduling order, because the order contenplated answers to
interrogatories on or about April 15, 1997. Thus, as in Shelton,
appel lants failed to do what was necessary to propel the litigation
they had initiated al nost five years earlier.

Moreover, as in Shelton, the trial court did not have to
condone the discovery violation, absent a show ng of good cause.
Appel l ants did not establish good cause. Even after dism ssal of
the suit, the Warehines failed to present the court with a viable
excuse for what had transpired. Their only justification for their
inattentiveness was a claimthat “[p]laintiff’s counsel’s office
manager suddenly left two nonths ago and Plaintiff[s] inadvertently

failed to file the Interrogatories.” Noticeably, the explanation

8 Appellants had until Mnday, August 4, 1997 to respond to
the notion. Md. Rule 1-203(a)(1l); MI. Rule 2-311(b). The notion
for sanctions was mailed by first-class mail on Tuesday, July 15,
1997, but it was not filed with the court until July 17, 1997.
Allowing three extra days for service by mail, we count the
ei ght een-day period beginning fromthe date of mailing. See M.
Rul e 1-321; Paul V. N eneyer & Linda M Schuett, Mryland Rul es
Commentary 175 (2" ed. 1992)(“The fifteen day period all owed
runs not fromthe filing of the notion, but fromits service.
Service under the rules is conplete upon mailing, or upon
delivery if mailing is not used”). Saturday, August 2, 1997, was
ei ght een days after July 15, 1997.
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as to why the interrogatories had not been answered did not
el ucidate why appellants’ counsel ignored correspondence from
opposi ng counsel, or why she failed to respond to appellees’ notion
for sanctions. Cbviously, the court “assigned little weight” to
appel l ants’ explanation, “as [it] is allowed to do.” Lone, 85 M.
App. at 486.

We also reject appellants’ “good for the goose--good for the
gander” argunent, in which they essentially conplain that they
shoul d not have been puni shed so harshly, because appellees, too,
had been dilatory in responding to discovery. Although appellants
charge that appellees took “approximately three years” to answer
interrogatories that appellants propounded on July 14, 1995, they
omt to nmention that their interrogatories were propounded when the
case was stayed. Qur review of the docket shows that the stay was
granted by the court on QOctober 25, 1993, and it was not l|ifted
until Septenber 6, 1996. Moreover, unlike Dell, appellants never
pursued a notion for sanctions. Nor did they press this point in
a tinmely response to appellees’ notion for sanctions. | nst ead,
they raised this particular argunment for the first time in their
motion to alter or anend, after the case had already been
di sm ssed.

In light of appellants’ initial, unexplained disregard of
outstanding interrogatories, and their subsequent inadequate

explanation for their failure to answer the interrogatories, we
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conclude that the trial court did not abuse its discretion in
i nposing the “ultimte sanction” of dism ssal of the clains that

appel l ants | odged agai nst Del | .

[T,

Al ternatively, appellants contend that even if the court did
not abuse its discretion in dismssing the suit as to Dell, the
court erred in dismssing the conplaint as to all of the other
defendants. They reason that the court had no authority under the
Maryl and rules to inpose the ultimte sanction of dismssal as to
t he eight other defendants, because none of them had propounded
interrogatories to appellants.

In order to resolve appellants’ contention, we nust determ ne
whet her the sanction of dismssal was available to all of the
def endants, even though only one defendant had propounded the
interrogatories that appellants failed to answer. The parties have
not referred us to any Maryland authority squarely addressing the
circunstances we confront here. W are satisfied, however, that
the Maryland rules do not permt such a windfall to the defendants
who did not participate in the interrogatories.

Counsel for appellees opted to submt one set of
interrogatories fromonly one defendant, Dell, rather than submt
the sanme or different interrogatories fromsone or all of the other
def endant s. By propounding only one set of interrogatories on
behal f of only one defendant, appellees reserved in their arsenal,
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for possible future use, the right to send interrogatories in the
nanme of as nmany as eight other defendants.® Appellees explain that
“It 1s common practice anong attorneys representing nultiple

parties...to serve an initial set of discovery requests to the

other party from only one of their clients.” That practice,
according to appellees, “nmaximze[s] the possible available
di scovery to his or her clients.” Nonethel ess, appellees posit

t hat because all nine defendants had an identical interest in
uncovering the information sought by Dell through his
interrogatories, they all were entitled to nove for sanctions and
to obtain a dismssal of the case because of the discovery
vi ol ati on.

To be sure, appellees enployed a strategy that mght well have
had its advantages. Qobvi ously, appellees’ counsel did not
anticipate that appellants would fail altogether to answer Dell’s
interrogatories. Consequently, as events unfol ded, appellees were
“hoist by their own petard”; because only Dell submtted the
interrogatories that appellants never answered, only he was a
“di scovering party” who was entitled to the ultimte sanction of
di sm ssal

I n considering the argunents advanced here, we begin with a

review of the principles that govern the interpretation of the

°Because each party is entitled to 30 interrogatories under
Rul e 2-421, appellees would have had the right to submt up to
270 interrogatories.
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Maryl and Rul es. “As we set out to interpret [a rule of civi

procedure], we nmust apply the same standards of construction that
apply to the interpretation of a statute.” Wigmnn v. State, 118
Md. App. 317, 335-36 (1997), aff’d, 350 Md. 585 (1998) (citations
omtted); see State v. Harrell, 348 M. 69, 79 (1997) (“In
construing a rule, we apply principles of interpretation simlar to
those used to construe a statute.”); State v. Mntgonery, 334 M.
20, 24 (1994) (stating that “[t]he canons and rul es of construction
that guide the interpretation of statutes apply equally when
interpreting rules of procedure.”); Inre Victor B., 336 Ml. 85, 94
(1994); New Jersey ex. rel. Lennon v. Strazzella, 331 Ml. 270, 274
(1993). Wien “the words [of the rule] are clear and unanbi guous,”
we ascertain the neaning of the rule fromits words. Montgonery,
334 Md. at 24. In determning what the Court of Appeals intended,
“we are obligated to construe the words in the text in accordance
with their ordinary and natural neaning.” Wigmann, 118 M. App.
at 336. Furthernore, “we are not to enbellish a provision so as to
enlarge its neaning.” 1d. Rather, we strive to “*“give the rule a
reasonable interpretation in tune with |ogic and conmon sense.”’”
Hol mes v. State, 350 M. 412, 422 (1998)(citations omtted); see
Fraternal Order of Police, Mntgonery County Lodge No. 35 wv.
Mehrling, 343 Md. 155, 174 (1996); Rommv. Flax, 340 Md. 690, 693
(1995); Frost v. State, 336 Md. 125, 137 (1994); Rouse-Fairwood

Ltd. Partnership v. Supervisor of Assessnments of Prince George’'s
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County, 120 Md. App. 667, 688 (1998). In light of these principles,
t he touchstone of our analysis nust be the |anguage used in the
rules. W turn to consider the rules that are at issue here.

Maryl and Rul es 2-432 and 2-433 are interconnected. M. Rule
2-433 contains two separate nechani sns by which a court may |evy
sanctions against a recalcitrant party. First, under Rule 2-
433(a), a court may inpose sanctions “[u]pon a notion filed under
Rul e 2-432(a),” if the court “finds a failure of discovery....” By
its ternms, Rule 2-432(a) only applies to a “discovering party.” If
a party fails, inter alia, to answer interrogatories, Rule 2-432(a)
permts “a discovering party” to “nove for sanctions under Rule 2-
433(a),” and the discovering party may do so “wthout first
obtaining an order conpelling discovery” under Rule 2-432(Db).
Second, pursuant to Rule 2-433(b), the court may inpose sanctions
for a failure “to obey an order conpelling discovery....” A notion
for an order conpelling discovery is governed by Rule 2-432(b).

As a sanction, Rule 2-433(a)(3) provides, inter alia, for the
dism ssal of the action or the entry of judgnent, based on the
conduct of the “noving party” and the “failing party.” Under Rule
2-433(b), the court “may enter such orders in regard to the failure
[ of discovery] as are just,” including the specific sanctions set
forth in Rule 2-433(a).

In this case, appellees noved for inmedi ate sanctions pursuant

to Rule 2-433(a), based on appellants’ failure to answer the
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i nterrogatories. Appel l ees never filed a nmotion for an order
conpel ling di scovery under Rule 2-432(b), and therefore the court
never issued an order conpelling discovery. Accordingly, Rule 2-
433(b) does not apply here. Rather, the dism ssal order of August
14, 1997, was issued pursuant to Rule 2-433(a).

Appel | ees urge us to construe the phrase “di scovering party”
broadly, to enconpass every co-party who had an identity of
interest in the fruit of Dell’s interrogatories. |In essence, in
t he posture they now find thensel ves, appellees urge us to analyze
Dell’s interrogatories as if they were propounded by the entire
group of defendants. In that way, all nine appellees would be
“di scovering parties” under Rule 2-432(a), and thus they all would
be entitled to the sanction of dism ssal under Rule 2-433(a).

As we see it, appellees’ suggested construction does not
conmport either with common sense or the plain neaning of Maryland’ s
di scovery rul es. Under the circunstances attendant here, only
Dell, not his co-defendants, was a discovering party; he alone
propounded the discovery in issue. It follows that only Dell could
have noved for sanctions or an order conpelling discovery, pursuant
to Rule 2-432. Because Rule 2-433 essentially incorporates Rule 2-
432, it follows that only a discovering party is entitled to the
sanctions permtted by Rule 2-433. That the sanction of dismssal,
on occasion, may be warranted as to sone but not all parties is
evi denced by the text of Rule 2-433(a)(3); it says that the court
may dism ss the action “or any part thereof.”
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Appel | ees concede that the strategy they pursued in their
di scovery plan was to “maxi m ze the possi bl e avail abl e di scovery.”
Ironically, if another defendant had tinely propounded his own set
of interrogatories, that particular defendant surely would have
opposed any contention by the Warehinmes that he was foreclosed
under Rule 2-421 from doing so. In that circunstance, the co-
def endant undoubtedly would have insisted that Dell did not
represent the entire group of defendants, and that they were not
all discovering parties. Each defendant was entitled under the
rules to submt his own interrogatories. Merely because appell ants
failed to respond to Dell’s interrogatories, appellees cannot
abandon their posture as individual defendants and coal esce as
“di scovering parties” for purposes of sanctions.

Al though not cited by the parties, our research reveal s that
in Payne v. Exxon Corp., 121 F.3d 503 (9'" Cr. 1997), the Ninth
Circuit recently held that, pursuant to Federal Rule of G vil
Procedure (“F.RCv.P.”) 37, a court may dismss a conplaint
agai nst all defendants, as a sanction for the plaintiffs’ failure

to answer interrogatories propounded by only one defendant.? In

0 F R Cv.P. 37 provides, in relevant part:
Failure to Make Di scl osure or Cooperate in Discovery: Sanctions

(a) Motion For Order Conpelling Disclosure or Discovery. A
party, upon reasonable notice to other parties and all persons
affected thereby, may apply for an order conpelling disclosure or
di scovery as foll ows:

(continued. . .)
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10, .. conti nued)

(2) Motion

(A) If a party fails to make a disclosure required by Rule
26(a), any other party may nove to conpel disclosure and for
appropriate sanctions.

(B) If . . . aparty fails to answer an interrogatory
submtted under Rule 33. . .the discovering party may nove for an
order conpelling an answer, or a designation, or an order
conpel ling inspection in accordance with the request.

* * %

(b) Failure to Conmply Wth O der.

* * %

(2) Sanctions by Court in Wiich Action is Pending. If a
party or an officer, director, or managi ng agent of a party or a
person designated under Rule 30(b)(6) or 31(a) to testify on
behal f of a party fails to obey an order to provide or permt
di scovery, including an order made under subdivision (a) of this
rule or Rule 35, or if a party fails to obey an order entered
under Rule 26(f), the court in which the action is pending may
make such orders in regard to the failure as are just, and anong
others the foll ow ng:

(A) An order that the matters regardi ng which the order was
made or any ot her designated facts shall be taken to be
established for the purposes of the action in accordance with the
claimof the party obtaining the order;

(B) An order refusing to allow the disobedient party to
support or oppose designated clainms or defenses, or prohibiting
that party fromintroduci ng designated matters in evidence;

(© An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or
di sm ssing the action or proceeding or any part thereof, or
rendering a judgnent by default against the disobedient party;

* * %

(continued. . .)
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t hat case, four individuals sued the Exxon Corporation and VECO
Inc. ("VECO'), seeking damages for personal injuries sustained
whil e working on the Exxon Valdez oil spill clean-up. Id. at 505.
After plaintiffs failed to answer Exxon's interrogatories, the
trial court granted Exxon’s notions to conpel. When plaintiffs
failed to conply, VECO and Exxon filed a notion dismss the
conpl ai nt, even though VECO had no interrogatory requests that were
outstanding. Thereafter, the trial court dism ssed the conpl aint
as to both defendants. 1d. at 509-10.

On appeal, plaintiffs argued that the court should not have
di sm ssed the case as to VECO ' because the plaintiffs had not
failed to respond to VECO s discovery request. The Ninth Crcuit
acknowl edged that, wunder F. R CGv.P. 37, VECO did not have
“standing” to conpel a response to interrogatories propounded by
Exxon; F.R Cv.P. 37(a)(2)(B) confers the right to conpel only on
“the discovering party.” Id. at 509-10. The court noted, however,
that F.R Gv.P. 37(b)(2) authorizes a federal court to inpose
sanctions for failure to obey a court order conpelling discovery.

It also pointed out that F.R Cv.P. 37(b)(2) does not contain

10, .. conti nued)
(Enphasi s added).

“prior to the court’s ruling on the notion to dismss for
failure to answer interrogatories, the court granted summary
judgment in favor of VECO as to all clains except the negligence
claimof one of the plaintiffs. Id. at 505.
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| anguage limting the renmedy to “discovering parties.” |nstead,
the rule allows “the court in which the action is pending” to “mnake
such orders in regard to the failure as are just,” including “an
order...dismssing the action or proceeding or any part
thereof....” F.RGv.P. 37(b)(2)(c). The court concluded that
“[i]f Congress had intended to limt dismssal authority to clains
against the party who propounded discovery, it would not have
chosen such sweeping | anguage [as contained in 37(b)(2)].” 1d. at
510.

The | anguage of F.R Cv.P. 37(b)(2), which the Ninth Grcuit
described as “sweeping,” is very simlar to the text of Maryl and
Rul e 2-433(b), which governs sanctions for failure to obey a court
order conpelling discovery. Payne is distinguishable fromthe case
sub judice in at |east one inportant respect, however. Unli ke

Payne, in this case there was no court order conpelling discovery;

Dell never noved under Maryland Rule 2-432(b) for an order
conmpel ling discovery. Because appellants failed “to serve a
response to interrogatories under Rule 2-421. . . .7, Dell was

entitled to seek i Mmedi ate sanctions “w thout first obtaining an
order conpelling discovery under [Rule 2-432(b)].” Pursuant to
Maryl and Rul es 2-432(a) and 2-433(a), that is precisely the course
Del | took.

Qur recent decision of Heineman v. Bright, supra, supports our

anal ysi s. There, we affirmed the trial court’s inposition of
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sanctions agai nst Ms. Heineman, slip op. at 4-11, but we determ ned
that Ms. Evans, the co-party, who had not been served wth
interrogatories, could not “be precluded from calling wtnesses
simply because those wi tnesses are unavailable to Ms. Hei neman” as
a result of her discovery violation. Slip op. at 13. Instead, we
recogni zed that discovery sanctions apply only to the parties
involved in the discovery violation. “Certainly,” we observed
“di scovery sanctions agai nst one party should not adversely affect
anot her who has not participated in the discovery proceedings.” |d.
The logic of Heineman applies with equal force here.!? The
sanctions inposed as a result of appellants’ failure to answer
Dell’s interrogatories should have been |limted to the parties
i nvolved in the discovery dispute, i.e., the Warehinmes and Del|.
The trial court should not have dism ssed the case agai nst eight
ot her defendants who never submtted interrogatories. Thus, we
conclude that the court inproperly dismssed the suit as to all
defendants other than Dell. See 27 C.J.S. Dismissal & Nonsuit 852
(1959)(stating that “where [a] plaintiff is in default as agai nst

some [of nultiple] defendants, a dismssal as to such defendants

2Qur conclusion is not underm ned by the Court of Appeals’s
statenent in Pheiffer v. State Farm Mut. Auto Ins. Co., 247 M.
56 (1967), that a court may inpose sanctions under former Rule
417 (d) on its owm notion. Id. at 60. At that tinme, former Rule
417 (d) did not link sanctions with a notion by a “discovering
party.” Furthernore, Pheiffer did not address the trial court’s
authority to dism ss a conplaint as against all defendants for
failure to answer the interrogatories of one defendant, which is
t he question here.
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does not warrant a dism ssal as to those defendants agai nst whom

plaintiff is not in default”).

JUDGMENT OF THE CIRCU T COURT FOR
CARRCLL COUNTY AFFI RVED W TH RESPECT
TO ORDER DI SM SSI NG CASE AGAI NST
Rl CHARD DELL; JUDGVENT REVERSED W TH
RESPECT TO CORDER DI SM SSI NG CASE AS
TO REMAI NI NG APPELLEES. COSTS TO BE
Dl VI DED EQUALLY BETWEEN APPELLANTS
AND ALL APPELLEES EXCEPT RI CHARD
DELL.
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