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In this legal nmalpractice case, the GCrcuit Court for
Bal ti more County granted summary judgnent in favor of appellees,
ruling that the negligence claimof appellants, Jeffrey Supik and
Shirley Supik, was tine-barred by Maryland' s three-year statute of
limtations.

On March 31, 2000, the Supi ks filed a | egal mal practice action
agai nst their former attorneys, Thomas Dolina, Mchael Smth, and
Kel |y Koerner, and the law firmby which they were enpl oyed, Bodi e,
Nagl e, Dolina, Smth & Hobbs, P. A The Supi ks had retai ned Bodi e,
Nagle in 1993 to represent themin a toxic tort action against
several pest control conpanies, and in an action against their
homeowners’ insurer regarding the terns of coverage related to the
damages caused by the toxic tort. On the recommendati on of Bodi e,
Nagl e, the Supi ks settled with all of the defendants in that case.
The crux of the legal malpractice case is that, after the
settlenents, the Supi ks cane to believe that they had settled the
toxic tort case against the pest control conpanies for |ess than
full val ue. The Supi ks filed a clai magai nst appell ees all egi ng,
anong ot her things, professional negligence, breach of fiduciary
duty, negl i gent m srepresentation, and f raudul ent
m srepresentation

Fol | owi ng the conpl etion of discovery, Bodie, Nagle noved for

summary judgnent on the basis that appellants knew, or reasonably

! For the sake of clarity, we shall refer to the law firm defendants, now
appel |l ees, as “Bodie, Nagle.”



shoul d have known, about the negligent representation prior to
March 31, 1997. Therefore, appell ees argued that Maryl and' s three-
year statute of limtations on | egal mal practi ce barred the acti on.
The trial court agreed.?
Appel | ants have presented us with one questi on:
Did the trial court err in granting the

notion for summary judgnment on the grounds

that the statute of limtations accrued nore

than three years prior to the filing of

appel l ants’ conpl ai nt?

We answer “Yes,” because a | egal cause of action did not arise
until the Supiks settled the underlying tort case, as that event
fixed the date of their injury. Mreover, to the extent that a
cause of action m ght have arisen prior to the date of settlenent,
the question of limtations in this case is one of fact; thus, it
was error for the court to grant sunmary judgnent.

FACTUAL and PROCEDURAL BACKGROUND

Jeffrey and Shirley Supik, appellants, own property at 3523
and 3525 North Rolling Road in Baltinore. On March 17, 1993, the
Supi ks retained Bodie, Nagle to represent them in toxic tort

litigation stemming fromtheir alleged exposure to chl ordane® that

was applied on their property in 1980 and 1981. The toxic tort

2 We have not overl ooked our opinion in Vogel v. Touhey, 151 Md. App. 682

(2003), in which we held that a litigant who had accepted a settlement of her
claim was precluded fromrecovery, in a subsequent mal practice action agai nst
her attorney, by the doctrine of judicial estoppel. That issue was not raised

in this case, either at the circuit court or on appeal

S A synthetic toxic compound used in pesticides.
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litigation, filed August 5, 1994, involved clains against two
conpani es, B&B Exterm nators, Inc. and its successor in interest,
Hone Paranmount Pest Control Conpany. The Supi ks also sued their
homeowners’ insurer, Anmerican |Insurance Conpany (a subsidiary of
Fireman’s Fund | nsurance Conpany), as a result of a di spute about
the extent of coverage provided by their policy.

Most of Bodie, Nagle' s representation of the Supi ks occurred
in 1995, 1996, and early 1997. Throughout the representation, the
Supi ks relied on the advice of Bodie, Nagle pursuant to the
fiduciary attorney-client relationship. There is no dispute that
t he Supi ks often questioned certain advice given by Bodie, Nagle,
but they nonetheless agreed to follow the advice, because they
presuned t hat the | awers knew best, as discussed infra. Anong the
nore significant controversies between the Supi ks and Bodi e, Nagle
were (1) the attorneys’ several attenpts to settle the case w thout
i nform ng the Supi ks, m sinform ng the Supi ks regardi ng settl enent,
and/ or botched settl enent efforts, and (2) Bodi e, Nagle’' s waiver of
the Supi ks’ right totrial by jury over their objection and w t hout
their consent.*

An array of events occurred which the parties have addressed
in their briefs, highlighting the inperfect attorney-client

rel ati onship. The Supi ks assert:

4 In support of its nmotion for summary judgment, Bodie, Nagle relied

primarily on those particul ar events.
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(a) t hat the Appellees requested that
Appel I ants keep a journal describing what had
happened to them during the tine they were

exposed to Chlordane and that, despite
representations by the Appellees that the
journal would be kept confidential, the

journal was turned over to defense counsel
[ and ultimately used to Cross-exam ne
appel l ants during depositions];

(b) [in regard to appellants’ |ikelihood of
prevailing against their honmeowner insurer] a
di spute between the Appellees and the
Appel | ants arose in connection with the extent
of coverage for property loss under their
homeowners’ policy for conpensation related to
Chl ordane exposure. Appellants believed they
had full replacenment val ue whereas Appell ees
believed the policy provided for fair market
conpensation for property loss. [Appellants
were never able to convince appellees, and
they felt as though they shoul d have been abl e
to settle for nore than $22, 000.]

(c) that one of the Appellees, Kelly Koernmer,
represented to Appellants that a demand coul d
be made upon the honmeowner[s’] insurer in the
amount of $450,000.00 [in 1995], when |ater
[Iin 1996] it was |earned by Appellants that
the settlenment demand had actually been nade
as to all the defendants in the Toxic Tort
Case, and not just sinply the honeowner[s’]
i nsurer defendant, Anerican | nsurance Conpany.

(d) that inthe latter part of 1996, Appellee,
Thomas Dol i na, advised Appellants that he did
not believe they would prevail on the multiple
chem cal sensitivity cl ai s t hey wer e
asserting. Although Appellants did not agree
with M. Dolina s assessnent, they agreed to
drop their multiple chemcal sensitivity
claim

(e) that M. Dolina advised Appellants he was
concerned they would | ose their psychol ogi cal
claim for damages in the case if it were to
proceed to trial. This upset M. Supik who
was concerned that the Appellants were
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adopting the defense spin that the Appellants
suffered pre-existing psychol ogi cal
conditions. [Appellants felt that Dolina was
not giving accurate information in this
regard. ]

(f) that M. Dolina made a demand on behal f of
the Appellants in the ampunt of $550,000.00
[in Decenber 1996] which they had not
aut horized and which upset them when they
| ear ned about it.

(g) that M. Dolina advised Appellants that,
in his opinion, Appellants’ case had an
approxi mate settlenment value of $300,000.00
M. Supik disagreed with that assessnent but
did not discuss the issue wth any of the
Appel | ees. [Although, appellee Kelly Koerner
had “often said don't worry about it, that’'s
Tom he always deals with the case as a
devil’ s advocate.”]

(h) that as of January 2, 1997, Appellants did
not believe they had sufficient information to
consider the possibility of any settlenent
di scussions, despite M. Dolina’s desire to
di scuss settlenent wth the honeowners’
I nsurer.

(i) that on January 6, 1997, M. Dolina wote
to Appel | ants advi sing that he was consi dering
converting the case froma jury trial to a
bench trial. Appellants were unhappy with M.
Dol i na’s reconmendation to convert their case
[as] is reflected in a letter dated January
14, 1997.

(j) that Appellants later |earned that M.
Dol i na had, despite their objection, converted
the <case to non-jury. This angered
Appel l ants, who demanded that M. Dolina
reverse his actions and change the case back
toajury trial because they believed they had
a better chance of success if the case were
heard by a jury.

(k) that Appellees represented to Appellants
that they had received an estimte from
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sonmeone willing to denolish or dispose of one
of the two contamnated properties for
$9, 500. 00. The Appellees, however, did not
provide Appellants wth copies of that
estimate despite repeated witten and oral
requests for sane.

(I') that on WMarch 7, 1997, the Appellants
reluctantly agreed to settle their claimwth
the honeowner[s’] insurer for $22,000.00
despite their strong desire not to settle the
claim Appel l ants depict their decision to
settle the Honeowners’ Case as being mde
under duress.

(m that following their settlenent of the
Honeowners’ Case, Appellants and the Appel |l ees
continued their efforts to prepare for the
Toxi ¢ Tort Case agai nst B&B and Hone Par anpount
[schedul ed for April 1, 1997]. The Appellants
expressed concerns as to the nethod by which
t hey were being prepared [in a March 19, 1997,
letter to M. Dolina].

(n) that throughout the years 1996 and 1997,
Appel I ants nade nunerous requests for copies
of the reports and depositions generated in
their case so they would be able to evaluate
any settlenent offers conveyed and have a
better understanding as to the extent of their
health conditions and the extent of any
contam nation to their persons and property.
Such requests were mnade verbally and in
writing, although Appellants did not receive
all the requested docunments until sonetine
after Decenber of 2000.

The essence of the Supik’s malpractice action is that they
settled the toxic tort case agai nst the pest control conpanies for

|l ess than full value.® Unknown to the Supiks, the attorneys had

5 The Supi ks settled first with their homeowners’ insurer on March 7, 1997,
for $22,000. The Supiks, however, felt that they were under “duress” to settle,
or otherwi se “forced” to settle, by appellee Dolina. Nonet hel ess, they agreed
to the settlement. Their malpractice claimis not based on the settlement with
their homeowners’ insurer. They did not raise this issue in their conplaint
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relied on renediation estimates from the pest control conpanies
W t hout seeki ng an i ndependent estimte froman expert of their own
choosing. The settlenent wth B& Exterm nators, Inc. and Home
Par anount Pest Control Conpany occurred on April 1, 1997, and was
pl aced on the record in open court on April 3, 1997.°

In early May 1997, the Supi ks spoke with one of the experts
who had planned to testify on their behalf had their case gone to
trial. They learned fromhimthat they had nade a “nmj or m stake”
by settling the toxic tort case for $175,000 because, in the
expert’s view, the claimhad a nmuch higher value.” As a result of
this information, the Supiks sent a letter to Bodie, Nagle on My
6, 1997, seeking to repudi ate the agreenent. Bodie, Nagle inforned
t he Supi ks that they could not repudi ate the settl enent agreenent,
but the Supiks insisted otherw se. Bodie, Nagle then noved to
stri ke their appearance as counsel for the Supi ks, which the court
granted on July 8, 1997.

The Supiks persisted in their efforts to repudiate the
settlenent agreenment by filing, pro se, notions in the circuit

court. They were unsuccessful and appealed the circuit court’s

agai nst Bodie, Nagle, other than footnoting the issue for general background
pur poses.

5 The settlement was menorialized in a Settlement Agreement and Rel ease on
May 21, 1997.

" I'n di sbursement of the settlement proceeds, the Supiks received a net of
$56, 791. 88. See Supik, et ux, v. B&B Exterminators, Inc., et al, No. 72, Sept.
Term 1998, slip op. at 3 (Md. Ct. Spec. App., Oct. 22, 1, cert. denied, 352 M.
619 (1999).
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denial of their notion to vacate the judgnent to this Court in
1998. In an unreported opinion, we held that the trial court had
properly enforced the settlenent agreenent. Supik v. Bé&B
Exterminators, Inc., No. 72, Sept. Term 1988 (Md. Ct. Spec. App.,
Cct. 22, 1998), cert. denied, 352 Md. 619 (1999).

On March 31, 2000, the Supiks, again acting pro se, filed a
si xteen-count |egal malpractice conplaint against Bodie, Nagle,
whi ch answered on May 2, 2001, raising an affirmative defense of
statute of limtations, in addition to other defenses, and a
general denial of the facts all eged. A trial date was set for
Sept enber 9, 2002.

After the conclusion of discovery, Bodie, Nagle noved for
sumary j udgment on the grounds that the Supi ks knew, or reasonably
shoul d have known, about their negligent representation prior to
March 31, 1997. The trial court, although expressing sone
rel uctance, granted sunmary judgnent, ruling that the Supi ks were
legally put on inquiry notice prior to March 31, 1997 (the day
prior to the effect of the settlenent agreement with the tort
def endant s) .

In finding that the Supi ks had been put on notice (or that a
reasonabl e person in their position would have been put on notice),
the circuit court relied primarily on the fact that they felt under
“duress” to settle the claimagainst their homeowners’ insurer for

$22,000, as of March 7, 1997; in essence mssing the three-year
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statute of limtations deadline by twenty-four days. The court
opined that it was that event, not the later settlenent with the
tort defendants, that put the Supi ks on notice.

The Supi ks subsequently retained counsel and have noted a
timely appeal to this Court.

STANDARD of REVIEW

At the sunmary judgnent stage, atrial court’s function “is to
determ ne whether there is a [genuine] dispute as to any nateri al
fact sufficient to require an issue to be tried.” Frederick Rd.
Ltd. P’ship v. Brown & Sturm, 360 M. 76, 93 (2000) (citations
omtted); see also Mi. Rule 2-501(e) (2003); Murphy v. Merzbacher,
346 Md. 525 (1997). Accordingly, our review on appeal requires us
to determ ne whether a genuine dispute of material fact existed,
and if the trial court was legally correct. Frederick Rd, supra,
360 Md. at 93. Summary judgnent is not a substitute for trial
rather it is applied to di spose of cases when no genui ne di spute of
material fact exists. Okwa v. Harper, 360 Md. 161, 178 (2000). A
trial court, in granting a notion for sunmary judgnent, is limted
toruling on matters of [aw, and may not resol ve factual disputes.
Id. (citation omtted). As such, all facts, and reasonable
i nferences therefrom nust be viewed in a |ight nost favorable to
t he non-noving party, here the Supiks. Id. (citation omtted).

Yet, at the sane tinme, Maryland s appellate courts have

repeatedly stated that the determ nati on of when a cause of action
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“accrues” under 8 5-101 of the Courts and Judicial Proceedings
Article is one left to the court for judicial determ nation.
Frederick Rd., supra, 360 Md. at 95. *“This determ nation may be
based solely on | aw, solely on fact, or on a conbination of | aw and
fact, and is reached after careful consideration of the purpose of
the statute and the facts to which it is applied.” Id. at 95
(citing Poffenberger v. Risser, 290 Md. 631, 634 (1981)). Indeed,
several cases seemto suggest that the factual determ nation nay be
made by the court. Judge Rodowsky, however, speaking for the Court
of Appeals in O’Hara v. Kovens, 305 Md. 280, 295-97 (1986), put to
rest any contenplation that a judge determ nes issues of fact at
the summary j udgnent stage. |In dispelling that concept, he wote,
“[t]he notion that all aspects of a limtations defense, including
the resolution of conflicting facts and inferences, is a function
of the court alone can be traced to msinterpretations in certain
opi ni ons by the Court of Special Appeals of decisions by this Court
concerning the discovery rule inthe era prior to Poffenberger, 290
Md. 631, 431 A .2d 677.” 1d. at 297. 1In so doing, the O’Hara court
confirmed that “ordinary principles governing summary j udgnent

continue to apply when the issue on sunmary judgnent is
[imtations....” Id. at 304 (citations omtted). W read O0O’Hara
and Frederick Road directing that only when there is no genuine
di spute of material fact as to when the action accrued, should a

trial court grant summary judgnent on the basis of limtations;
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ot herwi se, the question is one of fact for the trier of fact.?

8 We note the dilemm before the trial court as to whether the court was

faced with a question of law, fact, or both, and whether

the court could, as a

matter of |aw, determ ne the factual date of inquiry notice. The following
di scussi on ensued during a hearing on the motion for summary judgment:

THE COURT: Ma’'am understand that what

you're

repeating is M. Supik’'s argument that there can be

di sputes between an attorney and a client and
that fact. That’'s not the point. The point

| accept
is, when

these things happened in March of 1997, were you put

on notice --

SHI RLEY SUPI K: No, sir we --

THE COURT: Ma’ am excuse me. Just sinply saying

“no” doesn’'t make it so. The point is, this is either
a |l egal question or a factual question. If it’s a
factual question, then the jury has to decide it. But

if there are no dispute[s] as to the facts,
a |l egal question, it's for me to decide

then it's

MR. SUPIK: There's a |l ot of dispute in the

facts.

THE COURT: There's no dispute that on the day in
question, you all didn't want to accept the amount of

settlement.

SHI RLEY SUPI K: Didn't like it. That
mean we didn’'t take our attorneys advice

MR. SUPI K: That's the whol e idea, Your

doesn’t

Honor .

Not hi ng showed us we were harmed at that tinme.

THE COURT: That’'s not the point though

Supi k. "Il say it for the third time now.
it’s not whether you knew you were harned.

M.
| believe

It’s

whet her somet hi ng happened that should have caused you

to investigate the matter further to find out if you
wer e har med.

MR. SUPI K: Who answers that question, Your
Honor ?

THE COURT: | guess | have to. |If you're not

di sputing on that day the conversation that

[ APPELLEE’ S COUNSEL] reported to me fromthe

deposition took place, then those facts are
est abl i shed

MR. SUPI K: That doesn’t admt harn?

THE COURT: M. Supik that's the fourth tinme.

You don’t want to accept the fact that’s not

-11-
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In the case sub judice, the question of accrual also focuses
on whether appellants were put on inquiry notice at sonme tine
bef ore March 31, 1997 (assum ng the prior existence of a cause of
action as we will discuss, infra). |In other words, Bodie, Nagle
argued that their representation was so carel ess that an objective
person woul d have been put on notice about their negligent actions
at a nuch earlier tinme, certainly earlier than May, 1997, when the
Supi ks basically conceded that they knewthey were harmed. In this
regard, a determ nation nust be nade as to whether a reasonable
person woul d have been put on notice, which necessarily involves
the ®“assessnment of the credibility or believability of the
evidence[.]” Frederick Rd., supra, 360 MI. at 96. To this, the
Court of Appeal s has stated:

“whether or not the plaintiff's failure to
di scover his cause of action was due to

failure on his part to use due diligence, or
to the fact that defendant so conceal ed the

8...continued)
It’s not whether you were harmed on that day or not,
it’s whet her sonmebody should have told you maybe |
have been harmed and maybe | better investigate....

* * *

MR. SUPIK: Is it possible that we're arguing
somet hing we don’t need to, Your Honor?

THE COURT: | don’t know.
MR. SUPI K: We didn't know we were harmed [when we
settled the toxic tort case], so |'’mnot sure where the

statute applies.

THE COURT: You know, M. Supik —- now I'll say it
for the fifth tinme —-
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wong that plaintiff was unable to discover it

by the exercise of due diligence, IS

ordinarily a question of fact for the jury.”
Id. at 96 (quoting O’Hara, supra, 305 Md. at 294-95 (citations and
internal quotations omtted)); see also Doe v. Archdiocese of
Wash., 114 M. App. 169, 176 (1997) (“Wen the viability of a
statute of limtations defense hinges on a question of fact ... the
factual questionis ordinarily resolved by the jury, rather than by

the court.”).
DISCUSSION
Statute of Limitations

In Maryland, a three-year statute of limtations applies to
| egal mal practice actions pursuant to 8 5-101 of the Courts and
Judi ci al Proceedings Article. (“C.J.”) Fairfax Savings, F.S.B. v.
Weinberg & Green, 112 M. App. 587, 612 (1996). Section 5-101
states that “A civil action at law shall be filed within three
years fromthe date it accrues....” M. Code Ann., CJ. § 5-101
(Repl. Vol. 2002). Statutes of limtations serve to “‘provide
adequate tinme for a diligent plaintiff to bring suit as well as to
ensure fairness to defendants by encouraging pronpt filing of
clainms.’” Fairfax Savings, supra, 112 M. App. at 612 (quoting
Hecht v. Resolution Trust Corp., 333 Ml. 324, 338 (1994)). Such
statutes are, in short, a reflection of public policy established
by the CGeneral Assenbly regarding a reasonable tine in which to

file suit. Murphy, supra, 346 Mi. at 531; Doe, supra, 114 MI. App.
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at 176.

Hi storically, a cause of action accrued on the date the wong
occurred. Doe, supra, 114 M. App. at 176. Over tine, however,
Maryl and courts and the Legi sl ature recogni zed t he harshness of the
rule, and both have tenpered the “date of the wong” rule for
accrual purposes in situations where it was inpossible or
unreasonable for a plaintiff to have sufficient notice of the
nature and cause of the injury. 1d. at 177. Such cases involve
factual scenarios where the plaintiff had not |earned about the
i njury because of fraud, stealth, subterfuge, or other difficulties
(such as latent injuries), or when the plaintiff had relied upon a
continuing relationship wth another party, or when the plaintiff
was under a disability at the time of the injury.

Presently, there are at |east four situations in which the
accrual date is not the “date of the wong,” but sonme point |ater
intime after the injury has al ready occurred, three of which were
recently discussed in sone detail by the Court of Appeals in
Frederick Rd., 360 M. at 95-99, in the context of |egal
mal practi ce.

Discovery Rule

First, and perhaps nost often discussed, is the “discovery
rule.” Under the discovery rule an “action is deened to accrue on
the date when the plaintiff knewor, with due diligence, reasonably

shoul d have known of the wong.” Doe, supra, 114 M. App. at 177.
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The di scovery rule “is not so nuch an exception to the statute of
limtations, as it is a recognhition that the Legislature, in
enpl oying the word ‘accrues’ in 8 5-101, never intended to close
our courts to plaintiffs inculpably unaware of their injuries.”
Murphy, supra, 346 Md. at 532 (citations omtted). As we noted
previously, the date when a particular plaintiff knows or, with due
di I i gence, objectively should have known of the wong, is generally
a factual determnation for a jury, and not the court. Frederick
Rd., supra, 360 Md. at 96; Doe, supra, 114 M. App. at 178.

Continuation of Events Theory

A corollary accrual doctrine recognized by Maryl and courts is
the “continuation of events” theory. Frederick Rd., supra, 360 M.
at 97.
“I'lln cases where there is an undertaking
whi ch requires a continuation of services, Of
the party’ s right depends upon the happening
of an event in the future, the statute begins
to run only fromthe tinme the services can be
conpleted or fromthe tine the event happens.”
Id. at 97 (quoting w., B. & A. Elec. R.R. Co. v. Moss, 130 Ml. 198,
204-05 (1917)). The continuation of events theory is based on the
equitable principle of detrinmental reliance. Wen a relationship
devel ops between two parties, built on trust and confidence, the
confiding party may rely upon the “good faith of the other party so
long as the relationship continues to exist.” 1d. at 98. This is
especially true in fiduciary relationships such as the attorney-

client relationship where “a client has the right torely on his or
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her |l awers’ loyalty and to believe the accuracy and candor of the
advice they give.” 1d. at 103.
[A] client’s right to rely upon his or her
attorney’s advice is

“f ounded upon public policy, because

the confidential and fiduciary

relationship enables an attorney to

exercise a very strong influence

over his client and often affords

him opportunities to obtain undue

advant age by availing hinmself of the

client’s necessities, credulity and

liberality.”
Id. at 102 (quoting Hughes v. McDaniel, 202 M. 626, 633 (1953)).

Notwi t hstanding the confidenti al rel ati onshi p, If the

confiding party knows, or reasonably should know, about a past
injury, accrual for statute of limtations purposes will begin on
the date of inquiry notice, and not the conpletion of services.
“The confiding party, in other words, is under no duty to make
i nquiries about the quality or bona fides of the services received,
unl ess and until something occurs to nmake himor her suspicious.”
Id. at 98.

Fraud
Athird category that will postpone an accrual date is fraud,
as governed by 8 5-203 of the Courts and Judicial Proceedings
Article. The fraud exception is essentially a tangent of the
di scovery rule. If an adverse party fraudulently conceals
knowl edge of a cause of action, “the cause of action shall be

deened to accrue at the time when the party di scovered, or by the

-16-



exercise of ordinary diligence should have discovered the fraud.”
CJ. 8 5-203 (Repl. Vol. 2002). Much like the discovery rule, a
person is said to be on inquiry notice when a reasonabl e person
woul d have used due diligence to investigate the fraud or the
underlying injury. See Frederick Rd., supra, 360 Ml. at 98-99. O
course, this scenario often begs the question: if a party is
perpetrating fraud in such a nmanner as to obfuscate the confiding
party, woul d a reasonabl e person be ot herw se attuned to the fraud?
Additionally, a plaintiff wishing to invoke C.J. 8 5-203 nust pl ead
fraud with particularity. Doe, supra, 114 MI. App. at 187.

Plaintiff Under a Disability

A fourth situation that may postpone the date for accrua
occurs when a plaintiff is under a “disability” at the tine of the
injury. Under 8§ 5-201 a “mnor or nental inconpetent ... shal
file his action within the | esser of three years of the applicable
period of limtations after the date the disability is renoved.”

C.J. § 5-201 (Repl. Vol. 2002): Murphy, supra, 346 M. 525.

Date of the Injury/Harm - Existence of a Cause of Action

Whi |l e we have noted four situations in which the accrual date
is tolled or postponed to a point later in time from when the

injury actually occurred, or the “date of the wong,” we highlight
the fact that none of these tolling concepts is even rel evant until
a plaintiff has sustained a |l egal injury, and a cause of action has

“arisen.” It is the real, but subtle, difference between the date
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when a cause of action is said to “arise” and the date when a cause
of action is said to “accrue.”® Sinply stated, while it may be
that a reasonabl e person nmight be able to foresee a future injury,
the date of accrual for an independent cause of action can not be
any earlier than the date(s) of the actual injury. On this point,
this Court has previously stated:

A cause of action does not accrue ...
until all elenents are present, including
damages. Baker, Watts & Co. v. Miles &
Stockbridge, 95 M. App. 145, 187, 620 A 2d
356 (1993). Accrual occurs when sone evi dence
of legal harm has been shown, even if the
preci se anount of damages is not known,
American Home Assurance v. Osbourn, 47 M.
App. 73, 86, 422 A 2d 8 (1980), cert. denied
289 Md. 739 (1981), and even if plaintiff has
suffered only “trivial injuries.” Mattingly
v. Hopkins, 254 M. 88, 95, 253 A 2d 904
(1969). See also Feldman v. Granger, 255 M.
288, 296, 257 A 2d 421 (1969) (ignorance as to
the exact anmount of damages sustained at

di scovery of wong “is not a sufficiently
sound reason to postpone the accrual of the
action or toll the running of limtations”).

The dispositive issue in determ ning when
limtations beginto runis when the plaintiff
was put on notice that he may have been
injured. Russo v. Ascher, 76 M. App. 465,
470, 545 A 2d 714 (1988).

Fairfax Savings, supra, 112 Ml. App. at 613 (enphasis added); *°

Edwards v. Demedis, 118 Md. App. 541, 553 (1997), cert. denied, 349

° As we will discuss infra, a cause of action “arises” when all elenments
of a legal claim are present. The *“accrual” date, and when the statue of
limtation begins to run, is the date when a plaintiff knows, or with due care
shoul d have known, that the cause of action has arisen. See Young v. Medlantic
Lab. P’ship, 125 Md. App. 299, 306, cert. denied, 354 Md. 572 (1999).

10 W& have added enmphasis to show that the injury refers to a past injury,
and not a possible or future injury.
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Md. 234 (1998) ; see also Doe, supra, 114 M. App. at 177.
“...[Alctions accrue when the wong is discovered or when with due
diligence it should have been discovered ... assum ng, of course,
that all elements of the cause of action exist at that time.”
James v. Weisheit, 279 M. 41, 45 n.4 (1977) (citations omtted)
(enphasi s added).

The Merits

Turning to the merits of the case sub judice, WwWe are
confronted with two inquiries: (1) was there a |egal cause of
action, and if so, when did that occur?;, and (2) if the cause of
action arose prior to March 31, 1997, was the accrual date tolled
beyond t hat date based on one of the tolling provisions discussed,
supra?

In order to deternmine whether a legally cognizabl e cause of
action existed, we nust |ook to the el enents of |egal nal practice.
“[A] former client may have an action against a lawer if the
client can prove (1) the attorney’s enploynent, (2) the attorney’s
neglect of a reasonable duty, and (3) loss to the client
proxi mately caused by that neglect of duty.” Thomas v. Bethea, 351
Md. 513, 528-29 (1998) (citing Flaherty v. Weinberg, 303 Ml. 116,

128 (1985)).' A legal malpractice action, therefore, is simlar

oA lawyer may be held liable for malpractice in cases that have
previously settled. Thomas, supra, 351 Md. at 521-24. Such liability stens from
two di fferent grounds. Liability can attach when a | awyer’s general deficiencies
have conprom sed t he opportunity to receive nore at trial (or a favorable outconme

(conti nued. ..)
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to any ot her negligence clai mwhich requires that a plaintiff prove
duty, breach, causation, and damage. The absence of any one of
those elements wll defeat a cause of action in tort. See
Flaherty, supra, 303 Md. at 134. As such, a cause of action arises
““when facts exist to support each elenent.’” Owens-Illinois v.
Armstrong, 326 M. 107, 121 (1992) (quoting Owens-Illinois V.
Armstrong, 87 Md. App. 699, 724-25 (1991)), cert. denied, 506 U.S.
871 (1992). 12

Because Bodi e, Nagl e has essentially conceded, for purposes of
its notion for summary judgnent, an array of negligent acts,?®®
(i.e., a breach of duty) our focus in the present case requires us
to determ ne whether the Supiks incurred injury as a result of
those acts, and if so, when the injury occurred. The concept of

“harmi for negligence actions in Maryl and case | aw general ly refers

(...continued)

for that matter), such that the client is essentially forced to settle. Id. at
522. Additionally, a lawer may be held liable if he or she fails to know
“relevant facts or law or to appreciate the real value of the case.” 1d. at 522

Inthe latter situation, the client is not knowingly forced to settle, but rather
the lawyer m sinformed his or her client about what the case was worth.

12 \while the Court of Appeal s was interpreting when a cause of action
arises in the context of then § 11-108 of the Courts and Judicial Proceedings
Article, which placed a cap on non-econom ¢ damages after July 1, 1986, we note
its reliance in this regard on Harig v. Johns-Manville Products, 284 Md. 70
(1978), a case dealing with accrual of a cause of action in a statute of
limtations action for an asbestos-related injury. Owens-Illinois, supra, 326
Md. at 121.

Binits summary judgnment motion, as reiterated inits reply brief, Bodie,
Nagl e took the position that if the case went to trial, it would have been able
to prove that the undisputed facts cited in its sunmary judgnment notion were
actually not true. At oral argument, Bodie, Nagle's counsel suggested that there
were 20 separate breaches of the standard of care.
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to the existence of loss or detriment in fact of any kind to a
person resulting froma cause.’” Owens-Illinois v. Armstrong, 87
Md. App. at 734 (quoting The Restatenents (Second) of Torts 8§ 7(2)

(1965)), rev’d on other grounds, 326 Ml. 107; see also BLACK' S LAW
DI CTI ONARY 718 (6th ed. 1990) (having the sanme definition of harm
and referring the reader to the definitions for danmages, injury,

and physical injury). Injury refers to “‘the invasion of any

l egal ly protected interest of another.’” Hearst Corp. v. Hughes,
297 Md. 112, 118 (1983) (quoting ReSTATEMENTS ( SECOND) OF TORTS 8§ 7(1)
(1965)).*

W find this Court’s discussion of “injury” in Edmonds v.
Cytology Serv. of Maryland, Inc., 111 M. App. 233 (1996), arff’d
sub nom., Riveria v. Edmonds, 347 M. 208 (1997), helpful in our
anal ysi s. In Edmonds, we were faced with determning what
constitutes an “injury” in a nmedical nalpractice action, for
pur poses of the statute of limtations under § 5-109 of the Courts
and Judicial Proceedings Article. We concluded that a patient

sustains an injury when “he or she first sustains conpensable

damages that can be proven with reasonable certainty.” 1d. at 270

14 According to Comment a. to 8 7 of the Restatements (Second) of Torts:

The word “injury” is used throughout the
Rest atenment of this Subject to denote the fact that
there has been an invasion of a legally protected
interest, which, if it were the |egal consequence of a
tortious act, would entitle the person suffering the
invasion to maintain an action of tort. It differs from
the word “harnt” in this: “harn’ inplies the existence of
|l oss or detriment in fact, which may not necessarily be
the invasion of a legally protected interest.
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(citations onmitted). Anmobng other supporting reasons, we cane to
this conclusion by application of the standard definition of
negl i gence which requires “actual injury or loss[.]” Id. at 258.

Al so discussed in Edmonds, relevant to our analysis, is the
concept that a negligent act may not result in an injury, or if it
does, the injury does not always occur sinultaneously with the
negl i gent act. Id. at 257. “The real cause of action in a
negl i gence action is not the negligent act but the injury resulting
therefrom since to support the action there nust be not only the
negligent act, but a consequential injury, and the injury is the
gravanen of the charge.” 65 C J.S. Negligence 8§ 56, at 352 (2000)
(footnotes omtted). Moreover, we enphasize that the nere
possibility of an injury in a negligence acti on does not give rise
to a cause of action. See Morris v. Osmose Wood Preserving, 340
Md. 519, 536 (1995).1

Appel | ants argue that they incurred noinjury until the day of

settlement with B& Exterminators, April 1, 1997. Alternatively,

5 n Morris, the Court of Appeals was faced with, anmong other issues

determ ning whether the plaintiffs could recover for “economc |oss” caused

wi t hout actual injury. The Court ruled that absent actual injury, only the
al l egation of “clear danger of death or serious personal injury” was sufficient
to survive a notion to dism ss in an econom c |oss case. 340 Md. at 536. 1In so

concl udi ng, the Court also affirmed the dism ssal of all tort causes of action
because the plaintiffs had only alleged possibilities of injury. Id. at 535-36

Accordingly, we read from Morris that a possibility of injury is not sufficient
to withstand a motion to dismss for failure to state a cause of action. See
also 65 C.J.S. Negligence § 56, at 353 (2000) (“The possibility of injury is not
injury itself and, while the possibility that injury may result from an act or
om ssion is sufficient to give the quality of negligence thereto, possibility is
insufficient to imose any liability or give rise to a cause of action.” (citing
Resavage v. Davies, 199 Md. 479 (1952)) (internal footnote omtted).
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they argue that even if injury did occur prior to that day, the
di scovery rule or continuation of services theory should toll the
accrual date to a point later than March 31, 1997. Bodie, Nagle
takes the position that a | egal cause of action accrued well before
April 1, 1997, even as early as 1995. By citing the litany of
events to which we have earlier referred, they argue that the
Supi ks were harmed by the deficiencies at the very | atest by March
19, 1997, the day the Supiks sent a letter to the law firm
expressing concerns about the course that trial preparation was
t aki ng. ¢

Bodi e, Nagle cites Edwards v. Demedis, 118 Md. App. 541, 553
(1997), for the proposition that Maryland does not follow the
“maturation of harnf rule and that, therefore, a cause of action
arises before actual injury occurs as long as there is a
probability that an injury wll occur. Wiile we agree that
Maryl and has not adopted the maturation of harmrule, we do not
interpret the rule in the sane |ight as does Bodie, Nagle. As the
Court of Appeals noted in Harig v. Johns-Manville Products, 284 M.

70 (1978), the maturation of harmrule pertains nore to the extent

16 Jeffrey Supik’'s letter to Dolina is not nearly as consequential as
Bodi e, Nagle make it to be. Jeffrey Supik wote to Dolina because of concerns
that the attorneys were preparing Jeffrey and Shirley differently for trial.
Supi k al so pursued an earlier request for reports of their expert witnesses.
Reading the letter as a whole, we viewit as no nmore than an expression of unease
by a client faced with the uncertainties of trial. Bodie, Nagle al so argues that
because the Supiks felt they had been harmed by certain events that the el ement
of “harm’ had been established. Whether a | egal cause of action exists turns on
the objective presence of all elements, not the subjective perception of an
i ndi vi dual .
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of (an already present) injury than to the presence of an injury.
Id. at 74 n.l1l. Indeed, in Edwards, imrediately follow ng our
announcenent that Maryl and does not follow the maturation of harm
rule, we clarified that “[a] |egal wong nust be sustained, but a
preci se anount of damages need not be known.” Edwards, supra, 118
Ml. App. at 553 (citation omtted).

A trier of fact could find that no legally cognizable injury
exi sted sooner than April 1, 1997 when the toxic tort case was
settled and, hence, that a cause of action did not exist against
Bodie, Nagle until that tine. Before that time their claim
remai ned viable, their entitlement was not fixed, and danages
remai ned unl i qui dat ed. Further negotiation was possible. They
continued to possess the right to present their case and their
claim for damages to the court. Wth the execution of the
settlement agreenent their potential dissolved into a certainty -
there coul d be no greater recovery than that agreed to. Because it
appears that there were a nunber of allegedly negligent acts prior
to that date, a jury could find no injury to the Supi ks caused by
those acts until the settlenent actually occurred on April 1, 1997,
and that there was no | oss or detrinment to them as they coul d have
at any point prior to the settlenent decided not to settle.

Bodie, Nagle relies on Fairfax Savings, supra, and Bennett v.
Baskin & Sears, 77 Ml. App. 56 (1988). W find those cases to be

di stingui shabl e, because in both, not only had the plaintiffs (or
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a reasonable person in their position) been put on notice three
years prior to filing suit, but the cause of action becane legally
conpensable three years prior, given the existence of actual
injury. |In Fairfax Savings, for exanple, the harmoccurred in 1987
when the plaintiffs incurred | egal fees to defend the cross-cl ai ns.
112 Md. App. at 617. |In Bennett, the legal injury occurred at the
very latest in 1980 when the law firmexecuted a prom ssory note in
favor of the consulting firm 77 MI. App. at 60 & 75 n.4. W also
find Edwards, supra, factually distinguishable because the
plaintiffs in that case were aware (or should have been aware) of
the legal harmin 1990, three years prior to filing suit, but they
were not aware of the “anpunt of harm sustained” until the forma
noti ce of deficiency by the Internal Revenue Service. 118 M. App.
at 557. Here, in contrast, while there was obvi ous dissatisfaction
with many things that were said and done by Bodie, Nagle, and
guestions raised by the Supi ks, there was no |legal harmprior to
the date of settlenent. It would be detrinmental to the traditional
attorney-client relationship to suggest that a client, each tine a
di sagreenent arose, shoul d expect to be damaged and be required to
consult yet other counsel to review the actions of the attorney
earlier retained.

Because the ordinary principles governing summary judgnment
continue to apply when the issue is summary judgnent on grounds of

limtations, and because there does exist, in this case, a genuine
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di spute of material fact, we hold that the trial court erred as a
matter of law in granting Bodie, Nagle’'s notion for summary
j udgment .

Assum ng, arguendo, that the Supi ks sustained an injury prior
to April 1, 1997, we think there is an equally conpelling reason to
reverse. At the summary judgnent stage, all facts, and reasonabl e
i nferences therefrom nust be construed in a |light nost favorable
to the non-noving party. Assumng an injury to the Supiks prior to
April 1, the question remains whether the “continuation of events”
theory woul d have tolled the accrual of the cause of action. That
is an issue for a jury to resolve. Frederick Rd., supra, 360 M.
at 104. We reach that conclusion because the Supi ks repeatedly
noted that they were relying on their attorneys’ advice throughout
the representation. Wether it was reasonable for themto continue
doing so is a question of fact. 1I1d. at 96 (citing O’Hara, supra
305 Md. at 294-95).

Even t hough t he Supi ks expressed concerns about the quality of
their legal representation as early as 1995, they alleged that
Bodi e, Nagle repeatedly eased their concerns and reassured themin
several contexts. For exanple, the Supi ks expressed concerns about
the settlenment wth the homeowners’ insurer in early March. During
a deposition of Jeffrey Supik, the follow ng ensued:

Q [APPELLEES COUNSEL]: So you obviously

didn't believe what M. Dolina was telling
you, right?
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A [MR SUPIK Right.

Q M questionis, why didn’t you go seek
a second opi nion from sonebody el se?

A. Because the real people that were
responsi bl e was Hone Paranount and B&B, and
the only way we could get to them was to go
through Fireman’s Fund. M. Dolina said let’s
get rid of the Fireman’s Fund let’s get rid of
the Fireman’s Fund so we don’t have to battle
with them and get right to the deep pockets.
He was telling us that a week or two before we
went to Judge Bol | inger.

* * %

Q But I'’mjust talking about Fireman's
Fund right now. You thought that you could
get nore than the 22,000 from —-

A. If ny understanding of the policy was
accurate, yes, we should have gotten nuch
nor e.

Q And you knew that on March 6, and yet
you agreed to settle anyway?

A. | believed that on March 6, but | was
trusting nmy attorney who said you don't know
what your policy provides.

Simlar reassurances were also set out in a letter sent from
Bodie, Nagle to the Supi ks on January 2, 1997, in which appellee
Dolina wote, “As | indicated over the telephone, it is ny opinion
that there was little possibility for success against the
homeowner s i nsurance, given the |anguage of the policy as well as
the general nature of insurance law.... |, therefore, strongly

reconmend acceptance of those [settlenment] funds.”

Appel | ee Koernmer gave reassurances to the Supi ks on nunerous

-27-



occasions regarding the quality of representation. Wen Jeffrey
Supi k was asked by Bodie, Nagle's counsel in a deposition on
February 8, 2002, if it was a mnistake for appellee Dolina to
abandon the psychol ogical injury clainms, he responded:

A. Kelly had a habit of saying, Tomlikes
to play devil’'s advocate, that’s how the
defense is going to treat you, get ready for
t hat . She |iked saying that. So whenever
Dol i na doesn’t nmake too nuch sense to ne at
that tinme, | say, okay, the jury will see it
different.

During a deposition on February 15, 2002, the follow ng
di scussion occurred between Bodie, Nagle s counsel and Jeffrey
Supi k regarding a Decenber 16, 1996, letter from Dolina to the
Supi ks:

Q [APPELLEES COUNSEL]: In the second to
| ast sentence of this letter, M. Dolinatells
us that he believes that the case has a
conbined relative worth for the bodily injury
and property damage portion of the claimin a
range somewhere around $300,000, do you see
t hat ?

A. [MR SUPIK]: Yes, ma’ am

Q Wen you read that, what was your
reaction?

A Yet to be seen. W'll find out in
trial.

Q Dd you disagree with M. Dolina s
assessnment of it?

A. Oh, sure. And the reason | disagreed
was because when he presented these defense
strategies or angles, Kelly often said don't
worry about it, that’s Tom he always deals
with the case as a devil’s advocate.
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Shirley Supi k al so noted that Bodi e, Nagle had reassured them
about their doubts. Wen asked in a deposition on February 27,
2002, if she “ever [had] an opportunity to say to [Dolina] you
t hought he had harnmed your case [by changing the case froma jury
trial to a bench trial]” Shirley Supik responded, “No, because he
told us he thought he was doing it for our case.”

As the Court of Appeals recently noted in Frederick Road, “A

client is entitled to believe a lawer who says ‘I amyour |awer,
why not trust ne, | ama lawer, | would not do anything that is
wong.'” 360 M. at 101 (citation omtted). Wil e the Bodie,

Nagl e attorneys in the present case did not articul ate their advice
wi th that degree of specificity (nor did the attorneys in Frederick
Road), for the sanme reason that the summary judgnent notion was
reversed in Frederick Road, we nust al so do the sane here; that is,
because whet her a reasonabl e person woul d have been put on noti ce,
notwi t hstandi ng the confidential attorney-client relationship, is
a question of fact. I1d. at 103-04.

On the record in this case, a fact finder could concl ude that
it was reasonabl e for the Supi ks, untrained in the |l aw, and relying
on the fiduciary relationship with their attorneys, to have failed
to discover their cause of action at an earlier date.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY REVERSED.

COSTS TO BE PAID BY APPELLEES.
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