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Police do not violate Fourth Amendment by seizing trash bags left for collection in area
at or near public areathat isreadily accessible to public.
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Respondent was convicted in the Circuit Court for Dorchester County of possession of cocaine
and maintaining acommon nuisance. Those convictionsrested inlarge part on evidence seized from her
home pursuant to asearch warrant. The probable causefor thewarrant, in turn, was based principally on
evidencetaken by the policefrom trash bagsthat Respondent left out for collection by themunicipa trash
collector. Theissueiswhether the saizureof thetrash bagsand their contentsviol ated respondent’ srights
under the Fourth Amendment and, asaresult, fatdly tainted the warrant, thereby making the evidence
seized pursuant to it inadmissble. The Court of Specid Apped sresolved thet issuein respondent’ sfavor
and reversed her convictions. Sampson v. Sate, 130 Md. App. 79, 744 A.2d 588 (2000). We

disagree and shall reverse the judgment of the Court of Special Appeals.

BACKGROUND

The Cambridge City palice became suspicious of respondent when an areamerchant reported to
them that respondent had engaged the merchant to repair her car and had paid for the repairswith more
than $3,000in cash. Finding that to be unusud, the merchant took  the cash to the police dation, where
an officer had the money scanned by aK-9 unit dog for the presence of controlled dangerous substances.
The dog made apostivedert, following which Officer Lewisascertained theidentity and address of
respondent and learned that she (1) had been convicted previoudy of possession and possesson with intent
todidributecocane, and (2) waslivingwithamanwho a leest oneditizenin thecommunity informed the
police was a mgjor cocaine dealer.

Withthat information, Officer Lewisbeganlooking for evidenceby searching through respondent’s



trash.! Helearned that thetrash wasroutindy callected from respondent’ s home on Monday and Thursday
mornings. On 9x success vetrash collection days, ether Officer Lewisor Officer Bromwed|l droveto the
block where respondent lived just beforethetrash collector wasdueto arrive, picked up thetrash bag(s)
st out by her for collection, and took them to the police Sation, where they were opened and searched.
Thetrash bagswere opague, made of whiteor green plasticand tied a thetop. Among other thingsfound
in the bags were clear plastic baggies, with the bottom corners cut out, that contained traces of cocaine

Respondent’ shome has arather shdlow front yard that leadsto amunicipd sdewak, onthefar
gdeof which arethe curb and the public dregt. Intheyard near the Sdewdk isatree, and the trash bags
wereleft infront of thetree, about two to threefeet from thesidewak. Standing onthe sdewak, the
officer smply reached over thetwo to threefeet of lawn and picked up the bag(s) without sepping onthe
lawn itself.

Respondent claimed at the suppression hearing that she had a“No Trespassing” sign posted
prominently in her front window. Thetwo officerstedtified that the Sgn was not present during the month-
long period that they picked up the trash but was put up later. Thetrial judge credited the officers

testimony.

DISCUSSION

Whether itis permissblefor the police, @ther directly or through prior arrangementswith atrash

collector, to seize and search through trash routingly set out by personsfor collection hasbeen the subject

! Throughout the opinion, we shall use the words “trash” and “garbage” interchangeably.
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of cong derablediscuss oninbath court opinionsand academic commentary. Thebascprincplesguiding
the discussion, at least since 1988, are found in California v. Greenwood, 486 U.S. 35, 108 S. Ct.
1625, 100 L. Ed. 2d 30 (1988), in which the Court held that the police do not intrude upon Fourth
Amendment rightswhen, through aprior arrangement with the regular trash collector, they obtain, open,
and search through trash containers set out on the curb “ outs de the curtilage of ahome” for callection. The
debate in the courts has been whether that holding islimited to those circumstances, or whether it dso
embracestheStuation that wehave here, wheretheresdent placesthetrash container withinthe curtilage

of the property and the policetakethetrash directly from the property, rather than from thetrash collector.

2The State notesinits brief that theissue of whether thetrash bagswere, infact, left within the
curtilage of the homewas nat litigated a the suppresson hearing, and it suggeststhat “itisnot at al dear”
that such wasthe case. We shdl assume, for purposes of this case, that the bags wereleft within the
curtilage. Therecord contains pictures of the front lawn, showing the location of thetree and itsclose
proximity to both the house and the sidewalk. In United Satesv. Dunn, 480 U.S. 294, 300, 107 S.
Ct. 1134, 1139,94 L. Ed. 2d 326, 334 (1987), the Court noted that the curtilage concept originated at
common law to afford theimmediate area surrounding adwelling house the same protection asthe burglary
law afforded the houseitsdlf, but that the concept a so has Fourth Amendment significance. InOliver v.
United Sates, 466 U.S. 170, 104 S. Ct. 1735, 80 L. Ed. 2d 214 (1984), the Court held that the extent
of thecurtilage, for Fourth Amendment purposes, wasto be determined “ by referenceto thefactorsthat
Oetermine whether anindividud reasonably may expect that an areaimmediatdy adjaceant to the home wiill
reman private” id. & 180, 104 S. Ct. a 1742, 80 L. Ed. 2d at 225, and in Dunn, it held that curtilage
questions* should be resolved with particular referenceto four factors: the proximity of theareadlamed
to be curtilageto the home, whether theareaisincuded within an enclosure surrounding the home, the
nature of the usesto whichthe areais put, and the steps taken by the resident to protect the areafrom
observation by people passngby.” Dunn, supra, 480U. S. a 301, 107 S. Ct. at 1139, 94 L. Ed. 2d
a 334-35. The Court so made clear, however, thet those factors could not be combined in mechanica
fashion to produceafindy-tuned“ correct” answer to al Fourth Amendment curtilage questions, but Smply
were“useful andytica tools’ bearing “upon the centraly relevant consideration— whether theareain
questionisso intimately tied to the homeitsdlf that it should be placed under the home's‘ umbrela of
Fourth Amendment protection.” 1d. Seealso Everhart v. State, 274 Md. 459, 485-86, 337 A.2d
100, 115 (1975), decided prior to Oliver and Dunn.  In the Dunn case itsdlf, the Court held that abarn
onal98-acreranch, located ingdeaperimeter fence but 50 yards outs de the fence surrounding theranch

(continued...)
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Most of the courts have not found those differences to be significant; nor do we.
Thetouchstone of the Fourth Amendment andlyssisKatzv. United Sates, 389 U.S. 347, 88

S Ct. 507, 19 L. Ed. 2d 576 (1967), which tested whether the placement of alistening device on the roof
of apublicteephonebooth congtituted aviol ation of the Fourth Amendment rightsof personsusing the
booth. Theguestionsframed by the partieswerewhether apublicteephoneboothisa“conditutionally
protected ared’ such that attachment of the listening device violated theright to privecy of auser of the
booth, and whether physicd penetration of a*“ conditutiondly protected ared’ isnecessary for asearch to
be regarded asviolative of the Fourth Amendment. The Court began by expressly rejecting that
formulation of theissue, nating that “ the correct solution of Fourth Amendment problemsis not necessarily
promoted by incantation of the phrase’ congtitutionaly protected area’” 1d. at 350, 88 S. Ct. a 510, 19
L. Ed. 2d at 581. Elucidating that point, the Court stated:

“[T]his effort to decide whether or not agiven ‘area,’ viewed in the

abdract,is' conditutiondly protected’ deflectsattentionfromtheproblem

presented by thiscase. For the Fourth Amendment protects people, not

places. What aperson knowingly exposesto the public, evenin hisown

home or office, isnot asubject of Fourth Amendment protection. But

what he seeksto preserve asprivate, evenin an area bletothe

public, may be constitutionally protected.”
ld. at 351-52, 88 S. Ct. at 511, 19 L. Ed. 2d at 582 (citations omitted) (footnote omitted).

Turning then to the Government’ sargument thet thelack of physica penetration of thetelephone

booth withdrew the matter from Fourth Amendment concern, the Court noted that, although a onetime

?(...continued)
house, wasnot withinthe curtilage of thehouse. That i of course, afar cry from the Stuationnow before
us— ashallow lawn in front of the house, upon which petitioner’s children regularly played.
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the absence of penetration wasthought to fored ose further Fourth Amendment inquiry, thet view no longer
prevailed — that the underpinnings of that notion, set forth in cases such as Olmstead v. United Sates,
277U.S.438,48 S. Ct. 564, 72 L. Ed. 944 (1928) “have been so eroded by our subsequent decisons
that the ‘trespass doctrine there enunciated can no longer be regarded as controlling.” Katz, supra, 389
U.S. at 353, 88S. Ct. at 512, 19 L. Ed. 2d at 583.

Inaconcurring opinion, Justice Harlan noted that, although the Fourth Amendment did protect
peoplerather than places, the protection it afforded required referenceto aplace. Inacogent and oft-
quoted statement, heregarded theruleasbeing that “ thereisatwaofol d requirement, fird that aperson have
exhibited anactua (subjective) expectation of privacy and, second, thet the expectation be onethat society
IS prepared to recognize as‘reasonable.’” |d. at 361, 88 S. Ct. at 516, 19 L. Ed. 2d at 588 (Harlan, J.,
concurring). Thus heexplained, “aman’shomeis, for most purposes, aplace where he expects privacy,
but objects, activities, or satementsthat he exposestothe‘ plainview’ of outsidersarenot ‘ protected
because no intention to keep them to himself has been exhibited.” Id.

Greenwood fed, to alarge extent, on Katz, and, in particular, on Justice Harlan' s concurring
opinioninKatz After her suspicionshad been aroused by other informationindicating that Greenwood
wasengaged in drug trafficking, apolice officer arranged with the neighborhood' sregular trash collector
to ddiver to her the trash bags picked up from the sreet in front of Greenwood' shouse, and she used the
evidencefoundinthose bagsto obtain asearchwarrant. The Californiacourtsdismissed theensuing

charges, finding that the warrantless trash searches violated the Fourth Amendment.?

3 The Cdiforniacourts conduded that the trash searches d o violated the Cdifornia Condtitution
(continued...)
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The Supreme Court reversed. Conceding that Greenwood may have entertained some subjective
expectation of privacy in that he“did not expect that the contents of [his] garbage bags would become
known to the police or other members of the public,” Greenwood, supra, 486 U.S. a 39, 108 S. Ct.
at 1628, 100 L. Ed. 2d at 36, the Court concluded that such an expectation was not objectively

reasonabl e:

“Here, we conclude that respondents exposad their garbageto the public
sufficiently to defeet their dlaim to Fourth Amendment protection. Itis
common knowledge that plastic garbage bags|eft on or at the Sde of
apublic street are readily accessbleto animals, children, scavengers,
snoops, and other membersof the public. Moreover, respondents placed
ther refuse a the curb for the express purpose of conveyingittoathird
party, the trash collector, who might himself have sorted through
respondents’ trash or permitted others, such asthe police, to do so.
Accordingly, having depogted thar garbage ‘in an areaparticularly suited
for publicingpection and, inamanner of gpesking, public consumption, for
theexpresspurpose of having srangerstakeit,” respondentscould have
hed no reesonable expectation of privacy intheinculpatory itemsthet they
discarded.”

Id. at 40-41, 108 S. Ct. at 1628-29, 100 L. Ed. 2d at 36-37 (emphasis added) (footnotes omitted)

(citations omitted) (quoting United States v. Reicherter, 647 F.2d 397 (3d Cir. 1981)).
Reinforcing itsconclusion that society would not accept as reasonable Greenwood' ssubjective

clamto an expectation of privacy, the Court noted “the unanimous rgjection of smilar clamsby the

Federd Courtsof Appeds’ and the overwhdming rgection of such damsby the State gppdlate courts,

%(...continued)
but noted thet, under Cdifornialaw, evidence saized in violaion of the State Condtitution was not rendered
Inadmissbleunlessit wasasoin violation of the Federd Condtitution. Theissue a the Supreme Court
leve, centering onthe usability of the evidencetaken from thetrash bagsto establish probable causefor
the warrant, thus hinged solely on Fourth Amendment jurisprudence.
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citing asubstantial number of Federd and Statecases. 1d. at 41-43, 108 S. Ct. at 1629-30, 100 L. Ed.
2d at 37-38. Insupport of her claim that the Greenwood holding must belimited to itsfacts, respondent
aversthat most of the cases cited by the Greenwood Court involved either trash [eft in apublic place
outgdethe curtilage of thehome or aniinitid pickup by thetrash collector, not by the police. A careful
reading of those cases showss, however, thet, in some, those factors were not necessarily present and the,

wherethey were present, they were not regarded as significant.” The casescited in Greenwood, asa

*Insomeof the casesinvolving direct saizureby thepolice, itisnot & al dear whether thetrash
containerswere placed within or without the curtilage. InUnited Satesv. Dela Espridla, 781 F.2d
1432 (9th Cir. 1986), Federa agents searched trash containers* placed for curbside collection outside
Rondero’'shome.” 1d. at 1437. Without ever noting whether that placement waswithin or without the
curtilage of the home, the court smply concluded that “placing garbage for collection constitutes
abandonment of the property” and that “[w]arrantlesssearches of abandoned property do not violatethe
fourth amendment.” Id. InUnited Satesv. Kramer, 711 F.2d 789 (7th Cir.), cert. denied, 464 U.S.
962,104 S. Ct. 397, 78 L. Ed. 2d 399 (1983), palice officersretrieved trash bagsthe defendant  had put
by theroadsidein front of hishouseto be collected by aprivate garbageremova service.” 1d. at 792.
Although there was some dioute asto whether the bagswere actudly on the defendant’ sproperty, the
court, inresolving the Fourth Amendment daim, assumed that thebagsweretaken from an areaingdethe
defendant’ s perimeter fence. 1d. Notwithstanding that the act of reaching over thefenceand afew feet
of the property to retrieve the bags thus congtituted atechnical trespass, the court found no Fourth
Amendment violation. The protection afforded to peopleby that Amendment, the court held, “ doesnot
extend to their discarded garbage.” 1d. In United Satesv. Vahalik, 606 F.2d 99 (5th Cir. 1979),
cert. denied, 444 U.S. 1081, 100 S. Ct. 1034, 62 L. Ed. 2d 765 (1980), the trash, seized directly by
the police, had been placed “a the edge of the street for collection.” 1d. & 100. The court did not indicate
whether that location wason the defendant’ s property but smply held that “the act of placing garbagefor
collectionisan act of aandonment which terminatesany fourth amendment protection.” 1d. a101. See
also Commonwealth v. Minton, 432 A.2d 212, 215 (Pa. Super. Ct. 1981) (trash bag placed “at the
curbsdedirectly infront of the SCARLATA resdence’); Satev. Schultz, 388 So. 2d 1326, 1327 (Ha
Dig. Ct. App. 1980) (trash bag seized from“ swaeareain front of theresdence’). In Cooksv. Sate,
699 P.2d 653, 656 (Okla. Crim. App.), cert. denied, 474 U.S. 935, 106 S. Ct. 268, 88 L. Ed. 2d 275
(1985), the chdlenged evidence— abloody sock — wastaken by apolice officer from agarbage can
“inthegppdlant’ sfrontyard.” In Satev. Oquist, 327 N.W.2d 587, 589 (Minn. 1982), the trash bags
weretaken by policeofficers* near the public dley immediately behind the defendant’ shouse” InUnited
Satesv. Michaels, 726 F.2d 1307, 1312 (8th Cir. 1984), the court declared the rule emanating from

(continued...)
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genera rule, smply took the position that, when one placestrash in, or even near, apublic way for
collection, the person | oses any reasonabl e expectation of privacy inthe material. Theessenceof the
holdings was expressed in United Satesv. Crowell, 586 F.2d 1020, 1025 (4th Cir. 1978), cert.
denied, 440 U.S. 959, 99 S. Ct. 1500, 59 L. Ed. 2d 772 (1979):

“[ A]bsent proof that aperson hasmade some specid arrangement for the

dispostion of hisgarbageinviolate, he has no reasonabl e expectation of

privacy with respect toit once he has placed it for collection. Theact of

placingitfor collectionisan act of abandonment and what hgppenstoit

thereafter is not within the protection of the fourth amendment.”

Thelaw that hasemerged Snce Greenwood isessantidly the same asit was before that casewas

*(...continued)
the various decisonsto bethat thereisno expectation of privacy intrash placed for collection “inapublic
area, indose proximity to apublic way, or in an outdoorscommunal trash container serving an gpartment
building.”

Even wherethetrash bags had been placed in alocation outs de the curtilage, thedecison did not
appear to rest on that fact. Most of the courts, asin United Satesv. Shelby, 573 F.2d 971 (7th Cir.),
cert. denied, 439 U.S. 841, 99 S. Ct. 132, 58 L. Ed. 2d 139 (1978), smply adopted the notion that
“[t]he placing of trash in the garbage cans at the time and place for anticipated collection by public
employeesfor hauling to a public dump sgnifies abandonment,” which terminates any expectation of
privacy. Id. at 973. Seealso Commonwealth v. Chappee, 492 N.E.2d 719, 722 (Mass. 1986) (fact
thet trash bagsare placed on public property isaggnificant factor to be cons dered in determining whether
defendant had areasonable expectation of privacy but isnot controlling). Some seemed to conclude that
such an abandonment effectively terminatesany subjective expectation of privacy. See, eg., United
Satesv. Reicherter, 647 F.2d 397, 399 (3d Cir. 1981) (having placed trash in an area particularly
suited for public ingpection for express purpose of having srangerstakeit, “it isinconcevable that the
defendant intended to retain aprivacy interest in the discarded objects’); United Satesv. Terry, 702
F.2d 299 (2d Cir.) (oncetrash isdiscarded, former owner rardy hasany further interest init other thanto
beasured that it will not remain a hisdoorstep; mere use of opaguecontainersdoesnat indicate an intent
to retain aprivacy interest), cert. denied, 461 U.S .931, 103 S. Ct. 2095, 77 L. Ed. 2d 304 (1983).
Other courts, without regard to any subjective expectation, held that any such expectation isjust not
reasonable. See United Satesv. Crowell, 586 F.2d 1020, 1025 (4th Cir. 1978), cert. denied, 440
U.S. 959, 99 S. Ct. 1500, 59 L. Ed. 2d 772 (1979).
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decided, dthough, asagenerd rule, itisbased |esson the property concept of abandonment than onthe
condusonthat, by depogting thetrash inaplace accessbleto the public, for collection, the depositor has
relinquished any reasonable expectation of privacy. See, however, United Statesv. Redmon, 138
F.3d 1109, 1114 (7th Cir. 1998), and compare with concurring opinion by Haum, J,, a 1125-29. The
courts have not read Greawood as being limited to Stuaionsin which the trash bags were either placed
outgdethecurtilage or weretaken from the property by theregular trash collector and then ddivered to
the palice, although in some, one or both of those circumstances were present. One of the clearest
expositions of the now-predominant view isin Satev. Kimberlin, 984 P.2d 141 (Kan. 1999). The
trach bagstherewere saized by the policefrom“alittleditch ared’ located fiveto eight feet from the Srest
and 35to40feet infront of the defendant’ shouse, where they had been placed for collection. Thearea
waswithinamunicipal essement but was assumed to bewithin the curtilage of thehouse. Kimberlin made
the same argument advanced by respondent here— that Greenwood was distinguishable because it
involved trash placed outsde the curtilage. The Kansas court regjected the argument, noting that “[t|he
Greenvood opinion used theterm [curtilage] onetime, in the opening sentence, and the curtilage conoept
was not part of the Court’ srationalein deciding theissue.” Kimberlin, supra, 984 P.2d at 144. It
viewed the Greerwvood holding as* based upon Greenwood' slack of areasonableexpectation of privacy
in hisdiscarded trash” and held that “ under Greenwood, the search of defendant’ strash herein was not
constitutionally impermissible as claimed.” Id.

A rationdefor that view was givenin United Satesv. Hedrick, 922 F.2d 396 (7th Cir.), cert.
denied, 502 U.S. 847, 112 S. Ct. 147, 116 L. Ed. 2d 113 (1991), where the trash bags were kept by

the defendant throughout the week on adriveway 50 feet from the house, 20 feet from an unattached
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garage, and 18 feat from apublic Sdewak, and were picked up from thet location by thetrash collectors.
Theissueswerewhether the containerswerewithin the curtilage and, if so, whether that affected the
aoplicability of Greenwood. The court held that the containerswere technically within the curtilage, b,
citing Katzv. United States, supra, 389 U.S. 347, 88 S. Ct. 507, 19 L. Ed. 2d 576, held that “the
mere intonation of curtilage . . . does not end the inquiry.” Hendrick, supra, 922 F. 2d at 399.

Addressing the second issue, the court first drew adistinction between trash bags and other
containersthat might befound withinthecurtilage, the digtinction being the* common knowledge” that
“members of the public often sort through other peopl€ sgarbage, and that the garbage iseventually
removed by garbage collectorson aregular basis” 1d. at 399. The question then becamewhether an
“extenson” of Greenwood could bejudtified either onthe ground that placement of the garbage a the
point chosen by the defendant made it readily accessibleto the public or on the notion that the intent to
convey the garbageto the collector itsalf sufficed to iminate any expectation of privacy. The court
rejected the second progpect asbeng incong sent with the purpose of the Fourth Amendment, asit would
alow the police to make warrantless searches of cans placed next to the house, without regard to their
accesshility to the public asawhole and without probable cause. The proper focus, then, waswhether
the garbage was “ readlily accessbleto the public so asto render any expectation of privacy objectively
unreasonable” 1d. at400. That principletoo, the court noted, wasnot without limit: thewillingness of
the public to trespass on private property to search through garbage could not be alowed to defegt the
Fourth Amendment expectation of privacy. Parroting someof thelanguage used in Greenwood, the court
declared:

“Where, however, the garbageisreadily accessble from the street or
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other publicthoroughfares, an expectation of privacy may be objectively
unreasonabl e because of thecommon practiceof scavengers, snoops, and
other membersof the public in sorting through garbage. 1n other words
garbage placed whereitisnot only accessbletothepublic but likely tobe
viewed by the publicis*knowingly exposed’ to the public for Fourth
Amendment purposes.”

Onthat premise, the court continued, if garbageis placed at the curb, the public has reedy access
toit fromthe street and can be expected to utilize that ability. Garbage cans placed next to the house or
garage, however, are not sufficiently accessible to the public to make an expectation of privacy
unreasonable. Inthecaseat hand, the court found that the canswere close enough to the sdewak to be
readlily accessibleto the public and thusknowingly exposed. Hedrick has been confirmed on severa
occasions by the Seventh Circuit Court. See United Satesv. Shanks, 97 F.3d 977 (7th Cir. 1996)
(garbage containerslocated on narrow strip of land between garageand dley; no expectation of privacy
evenif they werewithin the curtilage), cert. denied, 519 U.S. 1135, 117 S. Ct. 1002, 136 L. Ed. 2d 881
(1997); United Statesv. Redmon, supra, 138 F.3d 1109 (no reasonabl e expectation of privacy in
trash cansleft for collection in common driveway just outsde garage); United Satesv. Long, 176 F.3d
1304 (7th Cir.) (trash bags placed for collection on trailer located in grassy areaseven feet from garage
and threefeet from dley; evenif within curtilage, therewould be no expectation of privacy), cert. denied,
528 U.S. 921, 120 S. Ct. 283, 145 L. Ed. 2d 237 (1999).

When faced with the uncommon Situation of trash containersbeing left for callection doseto the
house, the courtshave, indeed, been wary of finding therelinquishment of an expectation of privacy. See,

e.g., United States v. Certain Real Property Located at 987 Fisher Road, 719 F. Supp. 1396
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(E.D. Mich. 1989) (garbage bags placed against back wall of house protected from warrantlesssearch).
Inthemorenormal case of containersieft a or near public Sreets, adleys, or other areasreadily accessble
to the public, there has been near unanimity in finding no reasonable expectation of privacy, whether or not
the containers aretechnically within the curtilage. A few courts have found aviolation under Statelaw,
but nonehave interpreted Greerwood asbeing limited in the manner suggested by respondent or by the
dissent, asrequiring ether thet the containers be placed outsdethe curtilage or thet they be picked up first
by the regular trash collector. See United Satesv. Wilkinson, 926 F.2d 22, 27 (1<t Cir.) (Opinion
by Breyer, J., rgecting distinction based on fact that containers|eft on defendant’ slawn and not on curb
itself), cert. denied, 501 U.S. 1211, 111 S. Ct. 2813, 115 L. Ed. 2d 985(1991). Most of the courts
have applied Greenwood without any discussion of whether the containerswereingde or outsdethe
curtilage. See United Satesv. Trice, 864 F.2d 1421 (8th Cir. 1988), cert. denied, 491 U.S. 914,
109 S. Ct. 3206, 105 L. Ed. 2d 714 (1989); Wallsv. Sate, 536 So. 2d 137 (Ala. Crim. App. 1988),
cert. denied, 490 U.S. 1020, 109 S. Ct. 1744, 104 L. Ed. 2d 181 (1989); Peoplev. Hillman, 834
P.2d 1271 (Colo. 1992); Satev. Fisher, 591 So. 2d 1049 (Fla. App. 1991); Perkinsv. State, 398
S.E.2d 712 (Ga. App. 1990); Peoplev. Collins, 478 N.E.2d 267 (111.), cert. denied, 474 U.S. 935,
106 S. Ct. 267, 88 L. Ed. 2d 274 (1985); Peoplev. Thivierge, 435 N.W.2d 446 (Mich. Ct. App.

1988); Inre Forfeiture of U.S Currency, 450 N.W.2d 93 (Mich. Ct. App. 1989); Satev. Texd,

® See Satev. Boland, 800 P.2d 1112 (Wash. 1990); Sate v. Hempele, 576 A.2d 793 (N.J.
1990); Satev. Tanaka, 701 P.2d 1274 (Haw. 1985). Most courts faced with such an invitation,
however, havergected it. See Satev. DeFusco, 620 A.2d 746 (Conn. 1993); Peoplev. Hillman,
834 P.2d 1271 (Colo. 1992); Moran v. Sate, 644 N.E.2d 536 (Ind. 1994); Satev. Rydberg, 519
N.W.2d 306 (N.D. 1994); Satev. Carriere, 545 N.W.2d 773 (N.D. 1996).
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433 N.W.2d 541 (Neb. 1989); Satev. Herrick, 567 N.W.2d 336 (N.D. 1997); Satev. Payne, 662
N.E.2d 60 (Ohio Ct. App. 1995).

Thisagpproachisentirdy condstent with Greenwood andistheonly ressonableone. Thefocus
ison whether the person placed hisor her trash, for collection, inan areaat or near apublicway or areg,
sothat it wasreadily accessbletothepublic. If o, it matters not whether that arealistechnicaly withinor
without the boundary of thecurtilage. Asthe North Dakotacourt Sated in Satev. Herrick, supra, 567
N.W.2d a 340, “[w]ewill not engagein measuring expectations of privacy witharuler.” When deding
with trash st out for collection, making the perimeter of the curtilage decisive for Fourth Amendment
purposes lacks any reasonable basis and would lead to wholly irrationd results. Curtilageisalegd
concept, not asurveyingone. Mogt people probably have no ideawhat theword “ curtilage” even means,
muchlesswhere, onther property, it ends. Nor dothey, asapracticd matter, giveamoment’ sthought
to whether the placewherethey st their trash for collection iswithin or without thisunmarked boundeary.

To suggest that the concept of curtilage has any meaning to peoplein the context of placing their
trash for collectionisabsurd. They put their trash containerswhere they must put themiif they wish the
collector totekethem. If thereisno sdewak or curb, the containersarelikely to be placed onthelawn,
closetothe dregt or dley; if thereisadrip between asdewak and the sreet, they arelikdy to be placed
there if the Sreet immediaidy abutsasdewalk, they may wdl be placed, asrespondent did, onthelawvn
a theedge of thesdewak, to avoid obgiructing pedestriantrafficonthesdewdk. If thereisacommon
areaserving severa residentia units, they will be placed inthat area. We have been referred to no
empirica evidencethat peoplehavedifferent privacy expectationsdepending on whether theplacethey
put their trash for collection iswithin or without what, in hindsight, acourt later findsto bethe curtilage.
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Nor would it bereasonableto give credenceto any such different expectations. If thetrashisplaced for
collection a aplacethat isreadily accessble, and thus exposad, to the public, the person has rdinquished

any reasonable expectation of privacy. The Court of Special Appeals erred in concluding otherwise.

JUDGMENT OF COURT OF SPECIAL APPEALS
VACATED; CASEREMANDED TOTHAT COURT
WITH INSTRUCTIONS TO CONSIDER THE
REMAINING ISSUES COSTSIN THISCOURT TO
BE PAID BY RESPONDENT; COSTS IN THE
COURT OF SPECIAL APPEALSTOABIDE THE
RESULT.

Dissenting opinion follows:

Dissenting Opinion by Raker, J.:
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| respectfully dissent. Becausel believethat this Court’ sextension of the United States Supreme
Court’sholding in California v. Greenwood, 486 U.S. 35, 108 S. Ct. 1625, 100 L. Ed. 2d 30 (1988),
toadituationinwhichlaw enforcement officerstrespass onto private property to remove garbagefrom
within the curtilage' of Respondent’ shomeis both unnecessary and unwise, | would affirm the decision of
the Court of Special Appedls. To quote Chief Judge Posner, in hisdissent in United Statesv. Redmon,
138 F.3d 1109, 1129 (7" Cir. 1998), “[t] he better answer would be that searches, including searches of
garbage, that take place within the curtilage of the defendant’ s property must comply with the Fourth
Amendment’ s restrictions on searches.”

The Court of Special Appedsheldthat “thewarrantless‘trash runs' at issueinthiscaseviolated
appellant’ sFourth Amendment protection against unreasonable governmental intrusion.” Sampsonv.
Sate, 130 Md. App. 79, 88, 744 A.2d 588, 593 (2000). Writing for the court, Chief Judge Murphy
reasoned as follows:

Although aresident who places atrash bag out for collection has no
Fourth Amendment protection against the trash collector picking up the
bag and turning it over to thepolice, the Fourth Amendment does prohibit
alaw enforcement officer from making awarrantlessseizure of atrash bag
located within the curtilage of the residence.
Id. | agree.
Inmy view, when aperson placesin front of hisor her homeasecurely tied, opaquetrash bag on

hisor her property, that person maintains areasonable expectation of privacy at least until thetrashistaken

away by thetrash collector. Justice Brennan recognized the eminently private nature of aperson’strash

'Anareaisconddered part of the curtilage of adwelling houseif it “issointimatdly tied to the home
itself that it should be placed under thehome's‘ umbrella of Fourth Amendment protection.” United
Satesv. Dunn, 480 U.S. 294, 301, 107 S. Ct. 1134, 94 L. Ed. 2d 326 (1987).
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in his dissent in Greenwood. He wrote:
A single bag of trash testifies eloquently to the eating, reading, and
recreational habitsof the person who producedit. A search of trash, like
asearch of the bedroom, can relate intimate detail s about sexua practices,
health, and personal hygiene. Like rifling through desk drawers or
intercepting phonecals, rummaging through trash can divulgethetarget’s
financia and professional status, political affiliationsand inclinations,
privatethoughts, personal relationshipsand romanticinterests. It cannot
be doubted that asedl ed trash bag harborstel ling evidence of the* intimate
activity associated with the ‘ sanctity of aman’shomeand privaciesof life

Greenwood, 486 U.S. at 50, 108 S. Ct. 1625, 100 L. Ed. 2d 30 (Brennan, J., dissenting).

In Greenwood, the Court held that the Fourth Amendment does not prohibit the warrantless
search and seizure of garbage that has been |eft for collection outside of the curtilage of ahome after it has
been picked up by the regular neighborhood trash collector and turned over to the police. Seeid. at 37,
108 S. Ct. 1625, 100 L. Ed. 2d 30. The State arguesthat this case presents astraightforward application
of Greenwood, despite the fact that the Supreme Court, in that case, repeatedly emphasized that the
defendant’ s garbage had been | eft outside of the curtilage of hishome and had been delivered to the police
by theregular trash collector at the scheduled time of collection. Seeid. (“[Officer] Stracner asked the
neighborhood’ sregular trash collector to pick up the plastic garbage bagsthat Greenwood had left on the
curb in front of hishouse and to turnthebagsovertoher ... .”); id. at 40, 108 S. Ct. 1625, 100 L. Ed.
2d 30 (“It is common knowledge that plastic garbage bags left on or at the side of a public street
are readily accessible to animals, children, scavengers, snoops, and other members of the public.”)

(emphasisadded); id. at 42, 108 S. Ct. 1625, 100 L. Ed. 2d 30 (**[ T]he overwheming weight of authority

rejects the proposition that a reasonable expectation of privacy exists with respect to trash discarded
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outside the home and the curtilege [sic] thereof.”) (quoting United Sates v. Thornton, 746
F.2d 39, 49 (D.C. Cir. 1984)) (emphasis added); Greenwood, 486 U.S. at 42, 108 S. Ct. 1625, 100
L. Ed. 2d 30 (“[ O]f those state appel | ate courts that have considered theissue, the vast mgjority haveheld
that the police may conduct warrantless searches and seizures of garbagediscarded in public areas.”)
(emphasis added); id. at 43-44, 108 S. Ct. 1625, 100 L. Ed. 2d 30 (“[S]ociety asawhole possesses no
such understanding with regard to garbage left for collection at the side of a public street.”)
(emphasisadded). Infact, inframing theissuein the mgority opinion, Justice White stated: “Theissue
hereiswhether the Fourth Amendment prohibits the warrantl ess search and seizure of garbage |l eft for
collection outside the curtilage of a home.” 1d. at 37, 108 S. Ct. 1625, 100 L. Ed. 2d 30 (emphasis
added).

Inthiscase, Respondent’ sgarbage was seized directly by the policefrom her front lawn rather than
by the regular garbage collector who would have had her consent to bethere. Furthermore, unlike the
garbage in Greenwood, it was seized prior to regular collection, even though Respondent and her
codefendant testified that they would sometimesretrieveitemsfrom the garbage after it had been placed
out for collection.

Giventheseclear distinctionsbetween the Supreme Court’ shol ding in Greenwood and thiscase,
| have severa reservations about the doctrina and policy ramifications of extending Greenwood beyond
itsorigina holding. To begin with, the Court’ sholding today erodes the important concept of curtilage as
it exists in Fourth Amendment jurisprudence and the Maryland common law. In Oliver v. United
Sates, 466 U.S. 170, 104 S. Ct. 1735, 80 L. Ed. 2d 214 (1984), the Supreme Court first addressed the

question of what role, if any, curtilage would still play in Fourth Amendment jurisprudence after the Court
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departed from thetraditional framework of “ congtitutiondly protected areas’ to the reasonable expectation
of privacy test enumerated in Justice Harlan' s concurring opinion in Katz v. United Sates, 389 U.S.
347,361,88S. Ct. 507, 19 L. Ed. 2d 576 (1967) (Harlan, J., concurring). The Oliver Court reaffirmed
theimportance of the curtilage/open fields distinction for the purpose of reasonable expectation of privacy
andysisby holding that Fourth Amendment protectionwaslimited to theareaimmediately surrounding the
homeand did not include“ openfields,” which it defined as the unoccupied or undevel oped areabeyond
the curtilage. See Oliver, 466 U.S. at 178, 180 n.11, 181, 104 S. Ct. 1735, 80 L. Ed. 2d 214.

In United Sates v. Dunn, 480 U.S. 294, 107 S. Ct. 1134, 94 L. Ed. 2d 326 (1987), the
Supreme Court articulated four factorsthat may be considered in determining whether aparticular areais
sufficiently associated with the intimate activities of the home to be considered within its curtilage and,
therefore, entitled to the same Fourth Amendment protection asthe homeitsaf. Thosefour factorsare:
the proximity of the areato the home; whether the areaiswithin an enclosure surrounding the home; the
nature of the usesto which the areais put; and the steps taken to protect the area from observation by
passers-by. SeeDunn, 480 U.S. at 300-01, 107 S. Ct. 1134, 94 L. Ed. 2d 326. The State emphasizes
inthis case the fact that Respondent’ sfront yard was unfenced and open to the public, but the Dunn Court
made clear that the presence of afenceisnot dispositive, stating: “Fencing considerations are important
factorsin defining thecurtilage, . . . but, . . . the primary focusiswhether the area sufficiently harborsthose
intimate activities associated with domestic lifeand the privacies of thehome.” Id. at 301 n.4, 107 S. Ct.
1134, 94 L. Ed. 2d 326.

Maryland has aso continued to recognize the concept of curtilage in Fourth Amendment

jurisprudence. In Everhart v. Sate, 274 Md. 459, 337 A.2d 100 (1975), while noting that, in Katz,
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the Supreme Court had rejected the trespass doctrine asa predicate to invocation of Fourth Amendment
protection, this Court stated:

Thus, although it might seem more nearly congtitutionaly accurate that

inquiry be made asto whether the place. . . wherethe search and seizure

was made from the plastic bag was within an areawhere [the defendant]

had areasonably *legitimate expectation of privacy,’ it would seem, a

fortiori, that if therewas an intrusion geographicaly within the curtilageit

would bewithin such aprotected area, notwithstanding thefact that such

plastic bag may have been within the officers’ plain view.
Id. at 486, 337 A.2d at 115. We reasoned:

The curtilageis as much to be protected against unlawful searchesand

seizureswithout awarrant asthe dwelingitsdlf. . . . “Houses,” aswithin

the protection of the Fourth Amendment, includethe curtilage. .. . A yard

or lawn is considered within the protection of the curtilage and the mere

absence of a physical barrier such as a fence, gate or hedge is not

conclusive.
Id. at 484-85, 337 A.2d at 115.

In Brown v. Sate, 75 Md. App. 22, 540 A.2d 143 (1988), cert. denied, 313 Md. 31, 542

A.2d 858 (1988), the Court of Special Appeals held that the defendant’ s back yard was within the
curtilage of hishomebecauseit was surrounded by afence, in close proximity to the home, and used for
picnics, cookouts, and laundry, even though the defendant’ s gate was open at thetimethat police entered
hisyard. Seeid. at 31, 540 A.2d a 147-48. The Court of Specia Appealsaso held that, since the back
yard was not the same asawakway or driveway, where vistorswould ordinarily go, the police entry into
the defendant’ s curtilage was atrespass and, therefore, asearch for Fourth Amendment purposes. See

id. at 34-35, 540 A.2d at 149. The court stated that “the law of trespassis a consideration, although not

dispositive, on theissueof whether there has been aviolation of the Fourth Amendment.” Id. at 39, 540



A.2d at 151. The Court of Specia Appeals further held that, when the defendant threw foil packets
containing drug residue into his back yard, his actions did not constitute abandonment because “the
property dleged to have been abandoned remained physicaly located inan areawhere he not only retained
dominion but also had a reasonable expectation of privacy.” Id. at 36, 540 A.2d at 150.

Thiscentrd role of curtilagein Fourth Amendment jurisprudenceisnot only not inconsistent with
the reasonabl e expectation of privacy anadyss generated by Katz, but complementsit. AsJudge Posner
explained in his dissent in Redmon:

[E]ver since the invention of wiretapping, which is a nontrespassory
invasion of homeor office, emphasisin the interpretation and gpplication
of the Fourth Amendment has shifted from the protection of property to
the protection of privacy. Theemphasisthat the courtshave givento the
digtinction between “curtilage’” and*“ openfidds,” and to theassoci ation of
the former concept with intimacy, are instances of this refocusing of
concern from the protection of property to the protection of privacy. . . .
“Because expectationsof privacy derivein part fromtheright to exclude
othersfrom the property in question, lawful possession isanimportant
consideration in determining whether a defendant had a legitimate
expectation of privacy in the area searched.”
Redmon, 138 F.3d at 1130-31 (Posner, J., dissenting) (internal citations omitted).

In gpplying the Dunn factorsto thiscase, while kegping in mind that the primary inquiry iswhether
Respondent’ sfront yard harbored *intimate activities associated with domestic life and the privaciesof the
home,” it seems clear that the area of her front yard invaded by the officersin this case was within the
curtilage of her homeand, therefore, entitled to Fourth Amendment protection. Respondent’ sgarbagewas
saized fromthesmdl lawninthe“shalow front yard,” mg. op. a 2, of theresdentid homethat sherented.

Infact, themgjority concedesthat the tree against which Respondent’ s garbage was placed wasin “ close

proximity” to her house. M4gj. op. at 3 n.2.



Theareain quegionisentirdy unlikethe marijuanafie dsin the woods behind the defendants farms
inOliver or thecommercia barn areabehind the defendant’ s ranch house in Dunn and much moresmilar
to theresidential yardsin Everhart and Brown. The Supreme Court, in Dunn, repeatedly pointed out
that theareaat issuein that case was* unoccupied” and “ undeveloped.” See Dunn, 480 U.S. at 304, 107
S. Ct. 1134, 94 L. Ed. 2d 326. Asthe majority concedes:

In the Dunn caseitself, the Court held that abarn on a 198-acre ranch,
located inside a perimeter fence but 50 yards outside the fence
surrounding the ranch house, was not within the curtilage of the house.

That is, of course, afar cry from the situation now before us -- ashalow
front lawn in front of the house, upon which respondent’s children

regularly played.

Mg. op. a 3n.2. Inthiscase, Respondent’ sfront yard isin close proximity to her home, is used regularly
by her family for recreationa activities, and is clearly closely associated with the private activities of her
homelife. Whilethereisno fence surrounding the part of Respondent’ syard from which the garbage was
taken, that fact aloneis not dispositive of whether she had areasonable expectation of privacy inthearea
invaded. See Everhart, 274 Md. at 484, 337 A.2d at 115. Furthermore, whilethe trial court did not
make a clear finding on the issue, there is evidence in the record to suggest that there were “No
Trespassing” signsposted to protect Respondent’ s property at thetimethat the garbage was sei zed by the
police.

The mgority recognizesthat this case differs from Greenwood in that the garbage was taken from
within the curtilage of the home, see mgj. op. at 3-4, but concludes, without further explanation, that the
distinctionisnot “significant.” Seeid. Oliver and Dunn and their progeny, as well as Everhart and

Brown, would seem to suggest the contrary. The majority suggests that no courts have interpreted



Greenwood as being limited to containers placed outside of the curtilage or first picked up by theregular
trash collector, see maj. op. at 13, but that is not correct.
In United States v. Certain Real Property Located at 987 Fisher Rd., 719 F. Supp.

1396 (E.D. Mich. 1989), the United States Digtrict Court for the Eastern District of Michigan suppressed
evidence seized as aresult of awarrantless entry by police upon the curtilage of the defendant’ s real
property to search and seize garbage set out in the back yard for ordinary garbage collection. Seeid.
The court held that “[a]t the time the police officer entered the curtilage and seized the cl osed garbage bags
from therear of the house, the claimants retained an expectation of privacy inthe bagsin that areathat
society would recognize as reasonable,” id. at 1404, and that, therefore, the police had “engaged in a
‘search and seizure’ within the meaning of the Fourth Amendment . ..." Id. a 1406. The court explained
that “thedoctrineof curtilage changesthe complexion of fourth amendment andlysis” and that “thelocation
of the garbage -- whether within or outsde of the curtilage” was* particularly important.” Id. at 1402. The
court reasoned:

Thelocation of the closed garbage bags within the curtilage of 987 Fisher

Road, as opposed to the curbside, heightens a person’ s expectation of

privacy inthosebagsaslong asthey remaininthat area. On acontinuum,

nobody can retain areasonable expectation of privacy in garbagethat is

at a garbage dump; in Greenwood, the Supreme Court held that any

privacy expectation in garbage at a curbside is also not reasonable.

Garbage bags close to home — in agarage waiting to be set out by the

curbside, within the curtilage, or in aback porch -- can engender privacy

expectations. Whilethe garbage bags remained within thecurtilage, the

claimantsretained control over them and could have retrieved them or

items contained in them. It is not unheard of for peopleto retrieve a

newspaper or sales dip that had been mistakenly thrown away.

Id. at 1404-05.



More importantly, the question of whether Greenwood' s holding is limited to garbage placed
outside of the curtilage of the home is not the appropriateinquiry. Thefact that Respondent may lack a
reasonabl e expectation of privacy in her garbage does not change the fact that she has a reasonable
expectation of privacy in her front yard. The Court in Greenwood did not approve of the warrantless
search of the defendant’ s garbage because of its nature as garbage, but rather because it had been
discarded in apublicly accessible area and conveyed to athird party, thus rendering any subjective
expectation of privacy in it objectively unreasonable. See Greenwood, 486 U.S. at 40-41, 108 S. Ct.
1625, 100 L. Ed. 2d 30. AsJudge Posner explained in Redmon:

The Fourth Amendment confers aright to security of person, home,
papers, and effects against unreasonable searches and seizures. Itis
tempting to suppose that the search of agarbage can could never violate
that right becausethe act of discarding something astrash or garbageisa
relinquishment of any interest init. But that answer must bewrong, asit
would entitle the police to enter the homeitsdf and riflethe trash cansand
wastepaper baskets found there. . . .

Redmon, 138 F.3d at 1129 (Posner, J., dissenting) (internal citations omitted). Professor LaFave
explains:

[ T]he Greenwood mgjority seemsto view [the fact that the garbage was
publicly ble] asrather criticd, for the Court repestedly refersto the
issue and holding in the casein terms of garbage “ outside the curtilage,”
“on or a the side of apublic street,” “at the curb,” “in an areaaccessible
to the public,” and “in public areas.” . . . [P]olice have only limited
authority to come onto the curtilage, for they must conduct themsalves as
would an ordinary social visitor to the premises. That hardly includes
rummaging through the garbage cans of one’s host.

WAYNE R. LAFAVE, SEARCH AND SEIZURE § 2.6(C), at 594-95 (3" ed. 1996) (Pocket Part 2001)

(footnotesomitted). A moreappropriateinquiry, therefore, would bewhether courts continueto treat the



distinction between curtilage and open fiel dsas significant for Fourth Amendment purposes, which they
clearly do. See, e.g., United Satesv. Jenkins, 124 F.3d 768, 771 (6" Cir. 1997) (holding that the
warrantless physical invasion and seizure of items from the defendants’ back yard violated the Fourth
Amendment becausethe back yard was part of the curtilage of their home, based on thefact that the back
yardwas smdl and immediately accessiblefrom adiding glassdoor in the back of the house, well-tended,
used for gardening and laundry, and shielded by the house and woods); Satev. Rogers, 638 A.2d 569,
573 (Vt. 1993) (holding that amarijuanagarden waswithin the curtilage of the home becausethe areawas
150 feet from thehome, within anatura tree barrier, and was a so used for vegetable gardening, but that
police observation of thegarden wasnot a* search” within the meaning of the Fourth Amendment because
the police did not physically penetrate the garden); Sate v. Lange, 463 N.W.2d 390, 391 (Wis.App.
1990) (holding that a garden from which amarijuana bud was seized was within the curtilage of the
defendant’ s property becauseit waswithin ten yards of the home, within atree boundary, and was used
for laundry and vegetabl e gardening and that curtilage is automatically entitled to Fourth Amendment
protection).

Furthermore, the mgjority opinion ignores the importance of the property concept of trespassin
determining the objective reasonableness of a defendant’s expectation of privacy under the Katz
framework. Whilethe Supreme Court, in Katz, specifically rejected the trespassdoctrineassingularly
defining the scope of Fourth Amendment protections, see Katz, 389 U.S. at 353, 88 S. Ct. 507, 19 L.
Ed. 2d 576, the Court also has repeatedly reiterated that trespass is one factor to be considered in
determining whether an individua hasareasonable expectation of privacy inaparticular area. See Oliver,

466 U.S. at 183, 104 S. Ct. 1735, 80 L. Ed. 2d 214 (* The existence of aproperty right isbut one eement
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in determining whether expectations of privacy arelegitimate.”). Thefact that the search and seizure of
garbageinthis case occurred only astheresult of apolicetrespassinto the curtilage of Respondent’ shome
indicates that she had a significantly more legitimate expectation of privacy, both subjectively and
objectively, than the defendant in Greenwood. As Professor LaFave explains:

Asfor the [rationale that the garbage had been conveyed to the trash
collector] given in Greenwood, that might support the conclusion the
police can enlist the aid of the garbage hauler even asto garbage within
thecurtilage, but it hardly meansthat the police may themsalvesintrude.
Thereisno principlein Fourth Amendment jurisprudenceto the effect that
the police arefreeto do what someindividual has been authorized to do.

LAFAVE, supra, 8§ 2.6(c), at 595 (footnotes omitted). As hefurther notes: “1n coming onto the curtilage
and taking thetrash, the collector is doing exactly what the househol der contemplated.” LAFAVE, supra,
§ 2.6(c), at 602. Therefore, Professor LaFave concludes:

Thus, when the police come on to private property to conduct an
investigation or for some other legitimate purpose and restrict their
movementsto places visitors could be expected to go (e.g., walkways,
driveways, porches), observations made from such vantage points are not
covered by the Fourth Amendment. But other portions of the lands
adjoining the resdence are protected, and thusif the police go upon these
other portions and make observations there, this amounts to a Fourth
Amendment search, and this is so even if these other portions are
themselves clearly visible from outside the curtilage.

LAFAVE, supra, 8§ 2.3(f), at 506-09 (footnotes omitted).
Judge Posner made a similar point in his Redmon dissent:

Most homeowners extend an implicit invitation to social and business
inviteesto walk up to the front door, but in doing so the homeowner does
not, as it were, “waive curtilage.” The social and business invitee,
including apoliceofficer whether invited or uninvited, must confine himself
to the prescribed route, rather than treating the invitation as one to roam
the property at will, peering in to the windows of the home.
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Redmon, 138 F.3d at 1130 (Posner, J., dissenting) (citations omitted).
As the United States Court of Appeal for the Eighth Circuit explained in United States v.

Biondich, 652 F.2d 743 (8" Cir. 1981):

A person ordinarily retains some expectation of privacy in items that

remain on hisor her property, regardless of whether they areplacedinan

automobile, a home, or a garbage can. When a person makes

arrangements with a sanitation service to have the items picked up,

however, and when the items are placed in the designated place for

collection and the regular collector makes the pickup in the usual manner

on the scheduled collection day, the person loses his or her legitimate

expectation of privacy in the items at the time they are taken off his

or her premises.
Id. at 745 (emphasis added). See Sate v. Hauser, 464 S.E.2d 443, 447 (N.C. 1995) (upholding
warrantless garbage search by police, but only becauseit occurred “after pickup by the regular collector
inthe norma manner” because “the defendant retained no legitimate expectation of privacy in hisgarbage
onceit left hisyard in the usua manner.”). Furthermore, the fact that the police made aspecific point of
not stepping on Respondent’ slawn, but rather reached over her lawn from the sdewalk to the garbage that
wasplaced two or threefeet ingde her property line, suggeststhat even theinvestigating officersrecognized
asgnificancein Respondent’ sproperty line. Unfortunately, they failed to recognize that atrespass occurs
whenever the vertical plane of the property lineisbreached. See RESTATMENT (SECOND) OF TORTS, 8
159 cmt. f, illus. 3 (1965).

In addition, the Court’s holding today, and its failure to establish any bright line rule for Fourth

Amendment purposes, pose seriousadministrative complicationsfor law enforcement officersseeking to

perform warrantless garbage searches on private property in the future. In Oliver, the Supreme Court

reaffirmed the doctrina significance of the distinction between curtilage and open fields, in part, because
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of concerns about the practical administration for law enforcement officers of a more case-by-case
gpproach to determining whether or not defendants had a reasonable expectation of privacy in open fields:

Nor would acase-by-case approach provide aworkable accommodation
between the needs of law enforcement and theinterests protected by the
Fourth Amendment. Under thisapproach, police officerswould haveto
guess before every search whether landowners had erected fences
sufficiently high, posted asufficient number of warning signs, or located
contraband inan areasufficiently secluded to establish aright of privacy.
... ThisCourt repeatedly has acknowledged the difficulties created for
courts, police, and citizens by ad hoc, case-by-case definition of Fourth
Amendment standardsto be applied in differing factua circumstances. .
.. The ad hoc approach not only makesit difficult for the policeman to
discern the scope of his authority, . . . it aso creates a danger that
constitutional rights will be arbitrarily and inequitably enforced.

Oliver, 466 U.S. at 181, 104 S. Ct. 1735, 80 L. Ed. 2d 214 (internal citations omitted). The Supreme
Court concluded by pointing out:

The clarity of the open fields doctrine. . . isnot sacrificed . . . by our

recognition that the curtilage remains within the protections of the Fourth

Amendment. Most of themany millionsof acresthat are” openfields’ are

not closeto any structure and so not arguably within the curtilage. And,

for most homes, the boundaries of the curtilage will be dearly marked; and

the conception defining the curtilage— asthe areaaround the hometo

which the activity of home life extends — is a familiar one easily

understood from our daily experience.
Id. at 182 n.12, 104 S. Ct. 1735, 80 L. Ed. 2d 214.

The mgjority opinion faillsto heed the Oliver Court’swarnings. It leaves no guidance for law

enforcement officerson the permissible scope of “trash runs’ inthefuture, nor even any clear doctrina rule
for whenanindividua has areasonable expectation of privacy in containerslocated on hisor her private

property. The mgority seems to suggest that garbage placed next to a house or garage would not be

“sufficiently accessible to the public to make an expectation of privacy unreasonable,” maj. op. at 12
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(emphasisadded), but also holdsthat cansthat are” close enough to the sdewalk to bereadily accessible
to the public and thus knowingly exposed,” id. (emphasis added), are not protected by the Fourth
Amendment. Themgjority suggeststhat application of thebright linecurtilagetest “lacksany reasonable
basisandwould lead to wholly irrationa results,” maj. op. at 14, disdaining “* measuring expectations of
privacy with aruler.”” Mg. op. at 14 (quoting Sate v. Herrick, 567 N.W.2d 336, 340 (N.D. 1997)).
But that criticism applieswith greater forceto therule established today by the mgjority. Thetest that the
magjority seemsto ingtitute for whether an individual has a reasonable expectation of privacy in garbage
containerson hisor her private property iswhether those containersare sufficiently “ closeto the house.”
Id. a 13. In contrast, the police are dready constrained by the curtilage test in other Fourth Amendment
contexts; thereisno reason to devel op an independent jurisprudence simply based on the nature of the
seized evidence — namely, garbage.

The clear digtinction between open fields and curtilage has long been recognized in federa and
Maryland common law and has been repeatedly applied in the Fourth Amendment context. 1t seems
unnecessary, at this point, to abandon that concept and with it any hope of establishing abright linerulefor
the permissibility of warrantless garbage searches. Under the reasoning of Katz, it so seemssubgtantialy
more likely that society would bewilling objectively to recognize alegitimate expectation of privacy in
anything, including garbage, that begins at the curtilage and lasts until removal by the garbage collector.

AstheU.S. Digtrict Court in 987 Fisher Rd. opined when it suppressed the evidence received
from the claimant’s trash:

The court querieswhether alowing police one step within the curtilageto

search and seize garbage bags dlows the next step through the door. The
court believesthat that step should not have been taken under the facts of
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thiscase. . . . [T]he government decided to do directly what it already
could do indirectly, and that trip up the side driveway makes al the
difference for fourth amendment purposes.

987 Fisher Rd., 719 F.Supp. at 1407.
Judge Posner expressed similar concerns in his dissent in Redmon:
[R]ather than subject the police to the uncertainty of guessing wherewe
will ultimately draw the line, we should adhere to the distinction between
the curtilage and open fields, and permit no garbage searches, without a
warrant or probable cause, withinthecurtilage. . . . [T]he best rule, the
onethat best reconcilestheinterestsof privacy, crime control, and ease
of adminigtration, isthe onethat | have suggested — drawing theline at
the curtilage.
Redmon, 138 F.3d at 1132 (Posner, J., dissenting).
| would affirm the decision of the Court of Specia Appealsthat thewarrantless garbage searches
and seizures at issue in this case violated Respondent’s Fourth Amendment rights. Accordingly, |

respectfully dissent.

Chief Judge Bell and Judge Eldridge have authorized me to state that they join in this dissent.
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