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This case requires us once again to consider the waiver
provi sion of the Maryland Post Conviction Procedure Act, Maryl and
Code (1957, 1992 Repl. Vol.), Article 27, 8 645A(c). The issue is
whet her an argunent concerning the validity of a reasonabl e doubt
jury instruction, when the instruction was not objected to and the
argunent was not nade at a prior opportunity, has been wai ved.

l.

In April 1982, following a jury trial in the Crcuit Court
for Anne Arundel County, the defendant-respondent, David Edward
Rose, was convicted of the first degree murder of Virginia Pollard
and sentenced to life inprisonnent. At Rose's trial, the court
gave the followng jury instruction concerning the "reasonable

doubt” standard (enphasis added):

“You nmay hear the phrase "beyond a reasonabl e

doubt .’ | may use it. Counsel may use it.
But you have to understand what we nean by
“beyond a reasonabl e doubt.' " Beyond' gener-

ally neans nore than or further than.

“"You use the phrase "the ship is beyond the
hori zon.' You nean that it is further than
the horizon. O if | try to put a gallon of
water in this cup, it's beyond the capacity of
the cup, neaning that it is nore than the
capacity of the cup.

"That's the dictionary definition of the

preposition " beyond.' Now when we say that
the State has to prove sonething beyond a
reasonabl e doubt, it doesn't nean that the

State has to prove it nore than a reasonabl e
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doubt or further than a reasonabl e doubt.

"That's an inproper interpretation [of the]
phr ase. The State has to prove it to the
exclusion of a reasonable doubt. And they
have to do this wth each and every el enent of
the of fense for which the defendant is charged
so that you're convinced that the defendant is
guilty of the offense to the exclusion of a
reasonabl e doubt and to a noral certainty."
Rose's attorney made no objection to this instruction.

Thereafter, Rose tinely appealed to the Court of Specia
Appeal s, which affirnmed his conviction and sentence in an unreport -
ed opinion. Although he nmade several allegations of error, Rose
did not challenge the accuracy of the reasonabl e doubt instruction
given at his trial.* A petition for a wit of certiorari filed by
Rose in this Court was deni ed. As in his direct appeal to the
internedi ate appellate court, Rose failed to raise any issue
concerni ng the reasonabl e doubt instruction.

In COctober 1985, Rose filed his first petition for post
conviction review in accordance with the provisions of the Maryl and

Post Conviction Procedure Act, alleging as his sole ground for

relief that he was denied the effective assistance of counsel at

! Rose raised the following issues in his direct appeal to
the Court of Special Appeals: (1) whether his notions for a
directed verdict on the issue of insanity at the conclusion of the
State's case-in-chief and for judgnent of acquittal at the close of
trial were erroneously denied by the trial court; (2) whether the
trial court abused its discretion in allowing the testinony of a
rebuttal witness; (3) whether his notion to suppress certain
evi dence was erroneously denied; and (4) whether the trial court
erroneously permtted a lay person to testify as to his sobriety.
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his trial. The petition was denied by the GCrcuit Court for Anne
Arundel County, and the Court of Special Appeals denied Rose's
application for | eave to appeal that decision.

The instant post conviction petition, and Rose's second, was
filed in January 1994 in the Grcuit Court for Anne Arundel County.
In it, Rose alleged for the first time that the reasonabl e doubt
instruction given at his trial was constitutionally deficient,
depriving himof his constitutional right not to be convicted by
| ess than proof "beyond a reasonable doubt." In addition, he
argued that a valid waiver of his conplaint concerning the
reasonabl e doubt instruction required his "intelligent and know ng"
relinqui shment of the right, and could not be based on his or his
attorney's silence or failure to raise the issue previously.

The State, on the other hand, contended that the right to an
accurate reasonable doubt jury instruction does not require an
"intelligent and knowi ng" wai ver by the defendant personally. The
State argued that the requirenents for waiver of a reasonabl e doubt
jury instruction are the sane as those for waiver of any other jury
instruction in a crimnal case, and that Rose's failure to object
to the instruction at trial, or raise the issue on direct appeal,
or raise it in his first post conviction petition, constituted a
wai ver of the issue.

Following a hearing, the circuit court issued an opi nion and
an order denying post conviction relief. The court found that "the

issue raised in this petition [was] not raised at the trial, on
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appeal, at the prior post conviction hearing or any prior pro-
ceeding." Therefore, the court concluded that Rose's allegation
had been wai ved.

Rose then filed an application for |eave to appeal the
circuit court's decision. The Court of Special Appeals, in an
unreported opinion, granted the application and reversed the
judgnent of the circuit court. The internediate appellate court
hel d that the reasonable doubt instruction given at Rose's tria
was constitutionally deficient, and that, "[Db]y instructing the
jury that the term beyond' had no neaning, the trial judge placed
a | esser burden of proof upon the State than the law requires.”

The Court of Special Appeals then addressed the State's
argunent that Rose had waived his conplaint concerning the
instruction's constitutionality by failing to object to the
instruction at trial or raise the issue at an earlier opportunity.
The court recognized that different standards for waiver exist in
t he post conviction context, nanely the classic Johnson v. Zerbst?
standard of an "intelligent and know ng" wai ver and the standard of
wai ver by inaction, tactical decision or procedural default. The
Court of Special Appeals framed the issue as "[w hether the right
to . . . a correct reasonable doubt instruction . . . involves a
fundanmental . . . or a non-fundanental right," noting that this

Court has held that the right to a correct reasonable doubt

2 304 U S 458, 464, 58 S. Q. 1019, 1023, 82 L.Ed. 1461, 1466
(1938) .
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instruction "is constitutionally nmandated by the due process cl ause
of the Fourteenth Anendnent . . . and is an indi spensabl e conponent
of every crimnal proceeding." WIIls v. State, 329 Md. 370, 375,
620 A 2d 295, 297 (1993), quoting In re Wnship, 397 U S 358, 361-
364, 90 S. Ct. 1068, 1071-1073, 25 L.Ed.2d 368 (1970). The
appel l ate court reasoned that, because this inportant right was
derived fromthe Constitution, it was a "fundanental" right and
that "intelligent and know ng" action by the defendant was required
for a waiver to occur. Because the circuit court had applied the
standard of waiver by inaction, rather than the "intelligent and
know ng" standard, the internediate appellate court vacated the
j udgnment and renmanded the case for reconsideration by the circuit
court under the intelligent and know ng standard for waiver.

The State then filed in this Court a petition for a wit of
certiorari which we granted. 1In the petition, the State asserted
that the Court of Special Appeals had applied an erroneous
standard for waiver in holding that Rose had not waived his
conpl ai nt concerning the reasonable doubt jury instruction. The
State, however, did not challenge the internediate appellate
court's determnation that the instruction violated constitutional
requirenents. Therefore, that issue is not before us. See
Maryl and Rule 8-131(b)(1).

.

The principal subsection of the Mryland Post Conviction
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Procedure Act relating to waiver, Art. 27, 8 645A(c), states as

foll ows:

"(c) Wien allegation of error deenmed to have
been waived. -- (1) For the purposes of this
subtitle, an allegation of error shall be
deenmed to be waived when a petitioner could
have made, but intelligently and know ngly
failed to make, such allegation before trial,
at trial, on direct appeal (whether or not the
petitioner actually took such an appeal), in
an application for |eave to appeal a convic-
tion based on a gqguilty plea, in any habeas
corpus or coram nobis proceeding actually
instituted by said petitioner, in a prior
petition under this subtitle, or in any other
proceeding actually instituted by said peti-
tioner, unless the failure to nmake such alle-
gation shall be excused because of specia
ci rcunst ances. The burden of proving the
exi stence of such special circunstances shal
be upon the petitioner.

"(2) When an allegation of error could have
been made by a petitioner before trial, at
trial, on direct appeal (whether or not said
petitioner actually took such an appeal), in
an application for |eave to appeal a convic-
tion based on a gqguilty plea, in any habeas
corpus or coram nobis proceeding actually
instituted by said petitioner, in a prior
petition under this subtitle, or in any other
proceeding actually instituted by said peti-
tioner, but was not in fact so nade, there
shall be a rebuttable presunption that said
petitioner intelligently and knowi ngly failed
to make such allegation."

This Court reviewed 8 645A, and particularly subsection (c),
in Curtis v. State, 284 Md. 132, 395 A 2d 464 (1978). In Curtis,
after exam ning the |anguage, history and purpose of 8 645A, and

several prior cases in this Court interpreting the statute, we held
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as follows (284 MJ. at 149-150, 395 A 2d at 474):

“[ T] he Legislature, when it spoke of "“waiver'
in subsection (c) of Art. 27, 8§ 645A, was
using the termin a narrow sense. It intended
t hat subsection (c), withits “intelligent and
knowi ng' standard, be applicable only in those
ci rcunstances where the waiver concept of
Johnson v. Zerbst and Fay v. Noia [372 US
391, 83 S.Ct. 822, 9 L.Ed.2d 837 (1963)] was
appl i cabl e. Q her situations are beyond the
scope of subsection (c), to be governed by
case |law or any pertinent statutes or rules.
Tactical decisions, when nade by an authorized
conpetent attorney, as well as legitimte
procedural requirenents, will normally bind a
crim nal defendant.™

This interpretation of Art. 27, 8 645(c), has been reaffirmed on
numer ous occasi ons. See, e.g., Hunt v. State, _ M.
A.2d __ (1997); Walker v. State, 343 M. 629, 642-643, 684 A. 2d
429, 435-436 (1996); Cken v. State, 343 Md. 256, 270-272, 681 A 2d
30, 37-39 (1996), cert. denied, = US |, 117 S.C. 742, 136
L. Ed. 2d 681 (1997); MElroy v. State, 329 Ml. 136, 140-142, 147-
149, 617 A 2d 1068, 1070-1071, 1073-1075 (1993); Trinble v. State,
321 Md. 248, 259, 582 A 2d 794, 799 (1990); State v. Romulus, 315
Md. 526, 539-540, 555 A 2d 494, 500 (1989); Martinez v. State, 309
Md. 124, 141, 522 A 2d 950, 958-959 (1987); State v. Cal houn, 306
Mi. 692, 702-704, 511 A 2d 461, 465-467 (1986), cert. denied, 480
U S 910, 107 S.C. 1339, 94 L.Ed.2d 528 (1987).
Most recently, in Hunt v. State, supra, __ M. at :

A .2d at __, Judge Karwacki for the Court summarized our holding in



Curtis, stating:

"[T]he nature of the right involved wll
determ ne whet her the decision is governed by
Art. 27, 8 645A(c), or pertinent case |aw,
statutes, or rules. On the one hand, if a
defendant's claim [enconpasses] that narrow
band of rights that courts have traditionally
required an individual knowingly and intel-
ligently relinquish or abandon in order to
waive the right or claim. . . , the failure
to do so knowingly and intelligently will not
preclude raising the matter on post-conviction
revi ew. Courts, however, do not apply the
sane standard of waiver to "the vast array of
trial decisions, strategic and tactical, which
nmust be nade before and during trial.'" (cita-
tions omtted).

Just last year, in (ken v. State, supra, 343 Ml. at 270-271
681 A . 2d at 37, Judge Raker for the Court stressed that the Post
Conviction Procedure Act "does not require application of the
“intelligently and knowi ngly' standard of waiver to every
right,"” and that, "[i]n Curtis, we recognized the potential for
chaos if every tine counsel made a tactical decision or a proce-
dural default the “intelligently and knowi ngly' waiver standard was
triggered.”

Rose concedes that neither he nor his attorney nade any
objection to the instruction or raised the issue of the jury
instruction's validity prior to the filing of his second petition
for post conviction relief. Rose contends, however, that the right
to a correct reasonable doubt jury instruction, a concept enbodied

in the due process clauses of the federal and state constitutions,
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is "anong those rights . . . intended to preserve the fairness of
a crimnal trial and . . . enhance the reliability of its truth-
determ ning function" and thus requires a Johnson v. Zerbst-type
wai ver. Consequently, according to Rose, the waiver provision of
Art. 27, 8 645A(c), is applicable in the present case, and his
failure to object to or challenge the jury instruction cannot serve
as a basis for a waiver. | nstead, the argunent continues,
"intelligent and know ng" action by Rose was required before the
matter may be deened wai ved. W di sagree.

The general rule is that the failure to object to a jury
instruction at trial results in a waiver of any defects in the
instruction, and normally precludes further review of any clai mof
error relating to the instruction. See Maryland Rule 4-325(e).3
See also Wal ker v. State, supra, 343 MI. at 645, 684 A 2d 429 ("the
failure to object to a jury instruction ordinarily constitutes a
wai ver of any later claimthat the instruction was erroneous"), and
t he cases there cited.

Moreover, we have consistently held that the failure to

8 Maryland Rule 4-325(e) states, in pertinent part:

"(e) Objection. -- No party nmy assign as
error the giving or the failure to give an
instruction unless the party objects on the
record pronptly after the court instructs the
jury, stating distinctly the nmatter to which
the party objects and the grounds of the
obj ection.™
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obj ect or otherw se challenge an allegedly deficient jury instruc-
tion constitutes a waiver of the issue for purposes of the Mryl and
Post Conviction Procedure Act. In Davis v. State, 285 Md. 19, 400
A 2d 406 (1979), we addressed whether the intelligent and know ng
wai ver standard of 8§ 645A(c) was applicable, in a post conviction
proceeding, to a concededly erroneous jury instruction requiring a
defendant to "conclusively" establish his alibi. Al t hough the
def endant argued that the incorrect instruction relieved the
prosecution of its burden of proving crimnal agency beyond a
reasonabl e doubt, neither the defendant nor his attorney had
objected to the instruction at trial, or challenged it on direct
appeal or in an earlier post conviction proceeding. After
reviewing the principles set forth in Curtis v. State, supra, Judge
Oth for the Court stated in Davis, 285 M. at 33-35, 400 A 2d at
413- 414;

"It is patent from our conprehensive discus-

sionin Curtis leading to [the] determ nation

of legislative intent, 284 Mi. at 141-150 [ 395

A. 2d 464], that the waiver concept of Johnson

v. Zerbst . . . is not applicable to the
advi sory jury instruction here.

* * *

"The short of it is that we found in Curtis .

that it [was] clear that a "procedura
default™ in certain circunstances, even where
a defendant may personally have been wi thout
knowl edge or understanding of the matter, may
result in his being precluded from asserting
inportant rights . . . . A defendant may
forego a broad spectrum of rights which are
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deenmed to fall within the category of tactica
deci sions by counsel or involve procedural
defaults.' 284 Md. at 147 [395 A 2d 464].
The right to a correct jury instruction in the
circunstances of the instant case falls within
the category involving procedural defaults.
Thus, the waiver concept of Johnson v. Zerbst

: was not applicable, and, therefore, the
prOV|S|ons of subsection (c) were not applica-
ble."

Most recently, in Walker v. State, supra, we addressed
whet her a defendant had waived his allegations of error pertaining
to a jury instruction explaining the intent elenent of the
statutory crine of assault with intent to nurder. There, as in the
present case, the defendant failed to object to the jury instruc-
tion at trial, and also failed to raise the issue on direct appeal
or intw |later petitions for post conviction relief. This Court
concluded that the instructional error asserted by Wl ker did not
require an "intelligent and know ng" wai ver and had been wai ved by
the failure of either Walker or his attorney to object to the

instruction at trial. In so concluding, we pointed out that "we
have consistently held that the failure to object to or otherw se
challenge a jury instruction constitutes a waiver of the issue for
pur poses of the Maryland Post Conviction Procedure Act." 343 M.
at 645-647, 684 A 2d at 437-438, and cases there cited.

Rose, however, strenuously argues that clains of error con-

cerning defective reasonable doubt instructions, as opposed to

ot her types of jury instructions, "plainly concern "basic rights of
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a constitutional origin" . . . intended to preserve the fairness of
a crimnal trial and to enhance the reliability of the truth-
determ ning function"” to which the Johnson v. Zerbst "intelligent
and know ng" wai ver standard has been historically applied. Thus,
in his view, deficient reasonable doubt instructions constitute
"errors of constitutional magnitude," and require an intelligent
and know ng wai ver by the defendant.

Nevert hel ess, nost rights applicable in crimnal trials are
inportant to ensure the fairness of the crimnal trial. Moreover,
our decision in Curtis v. State, supra, clearly recognized that an
intelligent and know ng relinquishment of a right is not required
for a waiver of that right to occur sinply because the right is of
constitutional origin. There, we |isted and discussed in detai
several constitutional rights that could be waived by the tactical
deci sions of counsel or by procedural default. Curtis v. State,
supra, 284 Md. at 145-147, 395 A 2d at 471-473.%

Qur cases neke it clear that, sinply because an asserted

right is derived fromthe Constitution of the United States or the

4 See, e.g., Frances v. Henderson, 425 U S. 536, 96 S.Ct

1708, 48 L.Ed.2d 149 (1976) (defendant's failure to raise issue of
grand jury's racial conposition constituted procedural default
resulting in waiver by inaction); Estelle v. WIlianms, 425 U. S.
501, 96 S .. 1691, 48 L.Ed.2d 126 (1976) (constitutional right not
to be tried in prison clothes may be wai ved by defendant's failure
to object or otherw se raise the issue); Schneckloth v. Bustanonte,
412 U.S. 218, 93 S. C. 2041, 36 L.Ed.2d 854 (1973) (voluntary
consent to search waives Fourth Amendnent right agai nst unreason-
abl e searches and sei zures).
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Constitution of Maryland, or is regarded as a "fundanental " right,
does not necessarily nmake the "intelligent and know ng" standard of
wai ver applicabl e. Rat her, nost rights, whether constitutional

statutory or comon-|law, nay be waived by inaction or failure to
adhere to legitimate procedural requirenents. For exanple, in
Davis v. State, supra, the defendant alleged that the alibi jury
instruction given at his crimnal trial inproperly allocated the
burden of proof and thus violated constitutional due process
requi renents. Nevertheless, this Court refused to apply the
"intelligent and know ng" standard for waiver, and held that the
defendant's al |l egati on had been wai ved by the failure to object to
the instruction at trial or raise the issue on direct appeal.
Davis v. State, supra, 285 M. at 33-35, 400 A 2d at 413-414. e
have simlarly refused to apply the "intelligent and know ng"
standard to other constitutional or "fundanmental" rights. See,
e.g., Cken v. State, supra, 343 Md. at 271-272, 681 A 2d at 37-38
(holding that the right to voir dire prospective jurors in a
capital case to identify jurors who harbor convictions in support
of the death penalty may be relinquished by the failure to raise
the issue on direct appeal); Trinble v. State, supra, 321 M. at
257-259, 582 A 2d at 799 (failure to object to jurors "who did not
seeminpartial"); Foster, Evans and Huffington v. State, supra, 305
Md. at 314-316, 503 A 2d at 1331 (finding a waiver of alleged error

pertaining to jury instructions explaining the burden of proof in
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capital sentencing proceedings). W are not aware of any deci sion
by the United States Suprene Court or this Court holding that an
issue involving the validity of a reasonabl e doubt instruction, not
objected to at trial or raised on direct appeal, nay nevert hel ess
be raised for the first tine in a post conviction proceedi ng unl ess
there was an intelligent and know ng waiver by the defendant
personal |l y.

There are also significant practical considerations that
mlitate strongly against the application of the "intelligent and
know ng" wai ver standard to defects in jury instructions, including
t hose involving the concept of reasonable doubt. An attorney may
have valid, tactical reasons for not interposing an objection to an
i naccurate reasonable doubt jury instruction. Neverthel ess, in
Rose's and the Court of Special Appeals' view, there could be no
wai ver unless, at the jury instruction stage of the crimnal trial,
t he proceedi ngs were interrupted, the jury excused, and the
def endant subjected to a litany of questions designed to informthe
defendant of the right to an accurate reasonabl e doubt instruction
and to ascertain whether the defendant w shed to object to the
instruction offered at trial or to waive any objection concerning
the instruction. In Curtis, 284 MI. at 149, 395 A 2d at 474, we
st at ed:

“I'f, in defining “waiver' for purposes of

t he Post Conviction Procedure Act, the General
Assenbly intended to nake subsection (c), with
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its "intelligent and know ng" definition,
applicable every tine counsel nmade a tactica
deci sion or a procedural default occurred, the
result could be chaotic. For exanple, under
such an interpretation . . . for a crimna
defendant to be bound by his |awyer's actions,
the lawer would have to interrupt a trial

repeatedly and go through countless litanies
with his client."

Simlarly, in Wllianms v. State, supra, 292 Ml. at 218, 438 A 2d at

1309, we observed:

"Today, with the conplexity of many crim -

nal trials and the absolute right of counsel

if there is a danger of incarceration, our

system proceeds upon the assunption that it is

primarily counsel's function to assert or

wai ve nost "rights' of the defendant. Unless

a defendant speaks out, normally he nust be

bound by the trial decisions, actions and

i nacti ons of counsel. O herwi se, the system

sinmply would not work."
It is clear that the accused's attorney nust determ ne whether to
object to nost incidents that occur during the course of a crim nal
trial, including the instructions to the jury.

Mor eover, the position advocated by Rose and the Court of
Speci al Appeals would all ow defense attorneys to remain silent in
the face of the nost egregious and obvious instructional errors at
trial. Any resulting conviction would always be vulnerable to
chal | enge because of the absence of an "intelligent and know ng"

wai ver by the defendant hinself.

Consequently, the Court of Special Appeals erred in holding
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that the "intelligent and knowi ng" wai ver standard is applicable to
all eged deficiencies in reasonable doubt jury instructions.
Al l egations of this type may be effectively waived by the failure
of the defendant or his attorney to object at trial or their
failure to raise the issue on direct appeal. There was a waiver of

the jury instruction issue in this case.

JUDGMVENT OF THE COURT OF SPECI AL
APPEALS REVERSED. CASE RENMANDED
TO THAT COURT W TH | NSTRUCTI ONS
TO AFFIRM THE JUDGMVENT OF THE
CRCUT COURT FOR ANNE ARUNDEL
COUNTY. RESPONDENT TO PAY COSTS.




