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In this appeal fromthe Crcuit Court for Howard County, the
State seeks to set aside its plea agreenent wth Francisco
Rodri guez, appellee. For the reasons that follow, we shall dism ss
the State’ s appeal.

FACTS

On March 29, 1990, in Howard County, Corporal Ted Wbl f of the
Maryl and State Police was nurdered by Eric Tirado, whose conviction
for that offense was affirmed by this Court in Tirado v. State, 95
Md. App. 536 (1993), cert. denied, 331 M. 481 (1993). Francisco
Rodri guez, the appellee in this case, was an acconplice to the
mur der and was al so charged with first degree nurder and rel ated
of f enses.

When Tirado’'s case was brought to trial in the Crcuit Court
for Howard County, Rodriguez was incarcerated on unrel ated charges
in a New York correctional facility. Wiile Tirado's trial was
underway, a Howard County Assistant State’'s Attorney (“the
Assistant”) and a Maryland State Police Detective traveled to New
York to meet with Rodriguez and his attorney, Robert Mrin, now an
Associ ate Judge of the Superior Court for the D strict of Col unbia.
Rodri guez agreed to be interviewed provided that anything he said
woul d not be used against himin subsequent crimnal proceedi ngs.
According to the State, Rodriguez acknow edged during this
interview that he was present when Tirado shot Corporal Wl f, but
clainmed that the shooting had been a conplete surprise to him At
this point, a plea agreenment was discussed but was not then

finalized. Rodriguez was transported to Howard County as a
possible witness in Tirado's trial, but he was never called to
testify.

At Tirado's trial, his friend Edgar Devarie testified as
fol | ows:

Tirado told Devarie that he shot a police
officer. Tirado explained to Devarie that he
and Rodriguez were travelling from Virginia
t hrough Maryland in a stolen car, and that he
was speedi ng. Tirado told Devarie that he
stole the car because he did not have enough
nmoney to get back to New York.

According to Devarie, Tirado told him
that a State trooper pulled over the stolen
car, and after talking with Tirado, walked
back to his vehicle with Tirado's |icense and
regi stration. At that point, Tirado and
Rodri guez discussed who would kill t he
of ficer. Tirado said, “1"11 do it.”
Rodriguez handed Tirado a .357 magnum and
Tirado “put it in his pants.” The trooper
then told Tirado and Rodriguez to conme to his
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vehicle, and Tirado got in the front passenger
seat of the police vehicle and Rodriguez got
in the back. . . . Tirado then pulled out the
gun and shot Corporal WIf. Tirado told
Devarie that the trooper “straightened up,
opened his eyes.” Because “he didn’t know
where the first bullet went,” Tirado shot the
trooper a second tine in the head.

Tirado went on to tell Devarie that,
after he shot the trooper, he took the ticket
book, his driver’s license, and other papers.
He then “cleaned up a bit and he ran.” The
two nen got back in the stolen car and drove
to the next exit and abandoned the vehicle.
As they ran away, they burned Corporal WIf’'s
ti cket book because it had Tirado's nanme on

it.[Y
The Tirado jury also heard the prior recorded statenments of
anot her witness who clained that Rodriguez “ hates police,’”” and
that before Tirado and Rodriguez left Virginia for New York she

heard Rodriguez say that “"[h]e was so nmad that if sonmebody got in

his way or stopped —or stopped himhe would kill the person.’”?
This witness added that she al so overheard Rodriguez say “'| have
nothing to lose, I'"'mgoing to jail.’'"?

Tirado’s appeal was pending in January of 1992 when the
Assi stant and the Detective Sergeant again net with Rodriguez and
Morin. The State alleges that at this time Rodriguez anended his

statement to conform nore to the evidence adduced at Tirado's

Tirado v. State, 95 Md. App. 536, 542-43, cert. denied, 331
Md. 481 (1993).

’ld. at 543.
3 d.



- 4 -
trial. Thereafter, the State and Rodriguez negotiated the
foll ow ng plea agreenent:

PLEA AGREEMENT

The Def endant, Franci sco Rodri guez,
(hereafter “the Defendant”) and the State of
Maryl and (hereafter “the State”), hereby agree
to the followng matters:

1. This plea is offered pursuant to Rule
4-243, of the Maryland Rul es of Procedure, in
that the parties and the Court agree to bind
thenselves to the —conditions described
hereafter, prior to the acceptance of the
pl ea.

2. The Defendant wll wthdraw his
previously entered plea of not guilty and
enter a plea of guilty to one count of first-
degree nurder (aiding and abetting).

3. Upon acceptance of the plea, the
Def endant w Il waive his right to have a Pre-
Sentence Report prepared and the Court wll
sentence the Defendant to life inprisonment,
the sentence beginning as of June 12, 1991.
The sentence shall run concurrently with any
other sentence and specifically shall run
concurrently, subject to the terns of this
Agreenent, especially paragraph #5, to the
sentence recei ved by the Defendant pursuant to
his conviction in the United State D strict
Court of the Eastern District of Colunbia.

4. After sentencing, the Defendant w |
file a notion for reconsideration of sentence
which nmotion will be taken under advi senent of
the Court.

5. Under this Agreenent, the Defendant
agrees to nmake hinself available as a wtness
to the State to provide truthful testinony
about the events concerning the death of
Maryl and State Trooper Theodore Wl f, at any
re-trial of co- def endant Eric Ti rado
(hereafter “the co-defendant”). The parties
aver that previously the Defendant has given
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an oral statenent concerning the death of
Trooper Wl f. The parties agree that the
Def endant will have conplied wth the terns of
this agreenent that he give truthful testinony
if called as a witness he testifies truthfully
and consistent with the substance of his oral
st at enent . Shoul d Defendant fail to conply
with the requirenments of this paragraph, this
agreenent is voided, such that the sentence
inposed on the Defendant wll be life
I npri sonment consecutive to Def endant’ s
Federal sentence as referenced in paragraph
#3. If this Agreenent is voided, the
Def endant shall receive no credit wth regard
to the life inprisonment sentence for the
incarceration time served in the Federa
System so that the life sentence shall be
i nposed to run consecutively to said Federa
tinme.

6. Upon affirmance on direct appeal by
the highest court (the Maryland Court of
Speci al Appeals or by the Maryland Court of
Appeal s or the United States Suprenme Court if
certiorari is granted by either), of the co-
defendant’ s conviction after exhaustion of all
appel l ate renedi es, or upon conpletion of any
retrial of the co-defendant, the parties agree
that the Defendant’s sentence wll be nodified
to life inprisonnment all but fifteen (15)
years suspended, the sentence begi nning as of
June 12, 1991, to run concurrently with any
sent ence.

the State, by Rodriguez’s counsel, and by Rodriguez.

it

to

circuit court judge who had presided over the Tirado trial.

Assi st ant

i nformed the court:

Your Honor | would indicate on the record that
the State is recommendi ng the disposition that
it has surveyed and reflected and judged to be
necessary with respect to the State’s interest
in the prosecution with regard to the death of

on

t he

The
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Corporal WIf and the State is recomending
that the Court accept the terns and conditions
of the plea agreenent pursuant to that which
has been worked out by counsel. That the
State’s Attorney’s Ofice feels it’s necessary
and inportant that this case be disposed of in
this manner to insure that the appropriate
resolution of all these cases takes place.

In presenting the court with a statenent of facts in support
of the guilty plea the Assistant who had negoti ated the agreenent
identified wtnesses, including Edgar Devarie, who would be called
if the case were brought to trial. The Assistant then summari zed,
in pertinent part:

Your Honor, testinony would show that in the
early norning hours of March 29, 1990, this
Def endant, Francisco Rodriguez, . . . was
travelling in the passenger’s seat of a stolen
Toyota driven by Eric Tirado, travelling
nort hbound on Interstate 95 in Howard County,
Mar yl and. This vehicle had been stolen in
Virginia by Defendant Rodriguez, Tirado and
anot her individual in order that Rodriguez and
Tirado could return to New York in tinme [for]
a neeting with their probation officer that
nmorning. In the vicinity of the intersection
of Interstate 95 and Mryland Route 32
Maryl and State Police Corporal Theodore Wl f
on routine patrol in a Maryland State Police

vehicle . . . observed the speeding Toyota
driven by Tirado and attenpted to engage a
stop of the vehicle. This was eventually

acconplished so that the two vehicles cane to
a stop approximately under the overpass of
east bound Maryl and Route 175 at Interstate 95,
that still being in Howard County, Maryl and.

Your Honor, during the course of the
Toyota comng to a stop the Defendant
Franci sco Rodriguez and Eric Tirado engaged in
conversati on. Eric Tirado stated that the
trooper who was pulling them over would have
to be killed. FEric Tirado then obtained from
Francisco Rodriguez a 357 caliber long
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barrel |l ed handgun. The Defendant Rodriguez
followed Tirado back to Corporal WlIlf’'s
vehicle and during the course of the stop with
[sic] Rodriguez sitting in the right rear
passenger’s seat and Eric Tirado seated in the
front passenger seat. Then Eric Tirado
removed the 357 handgun and fired the gun at
near contact range at Corporal Wl f.

After confirmng that it had reviewed the victim inpact
statenments, the court declared that it was “satisfied that the plea
that’s been recommended by the State’'s Attorney is appropriate
that the plea incorporated in the agreenent is appropriate.” At
the request of both parties, the agreement was placed under seal.
On March 11, 1992, pursuant to the plea agreenent, Rodriguez filed
the contenplated notion for reconsi deration of sentence.

Tirado’s convictions were affirmed by this Court on April 2,
1993. Tirado v. State, 95 MI. App. 536 (1993). On August 20
1993, the Court of Appeals denied Tirado' s petition for wit of
certiorari. 331 Md. 481 (1993). Thus, Tirado was never retried
and Rodriguez was never called upon to testify against him

No further action was taken in the case until August 1, 1997,
when the parties appeared before the circuit court for a hearing on
the notion for reconsideration of sentence. The plea agreenent was
removed from under seal, but the hearing was continued when the
State indicated a desire to “investigate and consider a | egal
theory . . . that would potentially lead to the State filing a
Motion to set aside the plea agreenent . . ..” On August 25, 1997,

the Howard County State’'s Attorney filed a request for the
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appoi ntnmrent of a special pr osecut or, asserting that the
af orementioned investigation would require the interview of at
| east one Assistant State’'s Attorney still with her office,* and
that a special prosecutor was needed “to avoid the appearance of
any prejudice, or conflict of interest . . ..~ According to an
Cct ober 10, 1997 docket entry, “State orally assigns case to
speci al prosecutor. . .” During the October 10 hearing, in open
court, the Special Prosecutor, filed an answer to Rodriguez’s
noti on for reconsideration of sentence, contending that the plea
agreenent had been procured by fraud. The hearing was then
conti nued once again. On Cctober 21, 1997, the State asserted
substantially the same allegations in an anmended answer signed by
both the Special Prosecutor and the State’s Attorney. On Novenber
14, 1997, the State filed a notion under Ml. Rule 4-345(b), as well
as a supporting nenorandum asking the court to “void the Plea
Agreement and vacate the current disposition and judgnent in the
case” due to fraud, and to “either grant a new trial or resentence
t he Defendant pursuant to a nmutually [agreed] wupon, harsher
sentence, as provided for in the Plea Agreenent . . .."% That
motion was also signed by both the Special Prosecutor and the

State’s Attorney for Howard County.

“Shortly after the plea agreenent had been accepted, the
Assi stant who negotiated it left the State’s Attorney’s Ofice to
pur sue another job opportunity.

SAn additional menorandumin support of the State’'s position
was filed on behalf of Trooper Wl f’'s w dow.
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A hearing on both notions was held on Decenber 18, 1997. The
State contended that the prosecution and the defense had
col | aborated to procure the court’s approval of the plea agreenent
by w thhol ding pertinent information that, if reveal ed, m ght have
resulted in the court’s refusal to accept the agreenent. In the
alternative, the State argued that even if the court did not
conclude that the plea agreenment was procured by fraud the court
could not nodify Rodriguez’s sentence pursuant to the plea
agreement until Rodriguez had exhausted all renedies provided by
t he Maryl and Post Conviction Procedure Act.®

As the court summarized, the State specifically contended that
the court was not told:

1) That Rodriguez had given two totally
contradictory statenents to the State, one
during the course of the Tirado trial in July
1991; and the other on January 13, 1992 at the
State Police Waterloo facility.

2) That Edgar Devarie, the State's “star
W t ness” agai nst Tirado, would be avail abl e as
a wtness at any potential retrial of Tirado.

3) That Rodriguez was transported to
Howard County during the course of the Tirado
trial as a potential wtness, but never
testified.

4) Certain relevant facts concerning
Rodri guez’s conduct just hours before the
mur der of Cpl. Wl f.

5) Rodriguez’s recent adult crimnal
hi story in New YorKk.

6See Md. Code (1958, 1996 Repl. Vol., 1998 Cum Supp.), Art.
27, 88 645A - 645J.
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6) That Cpl. WIf's wife and famly were

vehenently opposed to the ternms of the plea
agr eement .

7) That t he seal i ng of certain
information in the case may well have been
orchestrated to acconplish ulterior notives,
ot her than ensuring security . “per haps

insulating the Court fromthe truth prior to

the January 24, 1992 guilty plea.”

The State also contended that, several days after

Rodriguez told his girlfriend that he “ordered”

Cor poral Wl f.

The court held the matter sub curia and, on January 14,

t he nurder,

Tirado to shoot

1998,

issued a witten opinion in which it concluded that under Maryl and
| aw a plea agreenent cannot be rescinded after the defendant has
been sentenced, and added that even if it

were to disregard [the |aw] and consider the
effect of fraud and m srepresentati on upon the
pl ea agreenent in the instant case, it would
still deny the relief requested by the State.
The basic position of the State is that its
representatives and to sone ext ent,
representatives of the Defendant, commtted
fraud and/or mslead the Court into accepting
the plea agreement in the instant case.
Assum ng w thout deciding, that such was the
case, it would be unconscionable to afford the
State the relief it requests.

The State argues that the plea agreenent
should be rescinded and the Defendant
subjected to a re-trial. To do so would
reward the State for its m sdeeds. If the
State was a participant in a fraud conmtted
upon the Court, it should not benefit fromits
conduct. . . . In acivilized society, we seek
to di scourage such conduct; not to reward it.
The fact that the State nmay have acted in
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concert with the Defendant nmakes its conduct
no | ess objectionable.

The court al so
made no finding that representatives of the

State or Defendant fraudulently induced or
m slead the Court into accepting the plea

agreenent in the instant case. Had such
occurred, however, the court woul d be
powerless to rescind the plea agreenent at
this tine.

As to the State’'s alternative contention that Rodriguez’s
sentence could not be nodified under the agreenent until Tirado
exhausted all of his post conviction renedies, the court concl uded
that the plea agreenent was anbi guous. It therefore ordered that
an evidentiary hearing be held “to afford the parties an
opportunity to present evidence concerning the intention of the
parties at the tinme the plea agreenent was nade.”

At the resulting hearing held on February 20, 1998, Rodri guez
call ed both the Assistant and Judge Morin. The Assistant testified
that it was his understanding that the agreenent contenplated
truthful testinony on the part of Rodriguez “should there be any
retrial of M. Tirado as a result of the direct appellate process.”
(Enphasi s added.) He explained: “lI recall no discussion wth
regard to post conviction proceedings. And in fact, it certainly
was not in contenplation of ny mnd with respect to that.”
Simlarly, Judge Mrin testified that the plea agreenent called for
Rodriguez to testify if Tirado was retried as the result of a

direct appeal. He recalled: “It was specifically discussed between
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myself and [the Assistant] that this would not apply in any post
conviction relief . . . .7 In contrast, the State called the
Detective Sergeant and Trooper WlIlf's widow, who testified that
when the plea agreenment was described to them no distinction was
made between a retrial after a direct appeal and a retrial after a
post conviction proceeding. After hearing the testinony, the court
st at ed:

The signatories to the agreenent are [the

Assistant], M. Mrin and the Defendant, . . .

and to me as fact finder the wunrebutted

testinony. . . that |1’ve heard here is that

the intention of the parties was that after

any direct appeal was over or after any

retrial was occasioned by virtue of a direct

appeal, that would only occur if there was a

reversal on appeal, M. Rodriguez would be

entitled to nodification of the sentences.
The court granted Rodriguez’'s notion for reconsideration of
sentence and nodified the sentence to be life wth all but 15 years
suspended, to run concurrently with a federal sentence that
Rodriguez is currently serving.

| SSUES
The State contends that it has the right to appeal the

sentence nodification order under the authority of the common | aw
and Code (1974, 1998 Repl. Vol.), § 12-302 of the Courts and
Judicial Proceedings Article. It argues that “[t]he [trial] court
erred in determning that it was powerless to disturb a plea

agreenment on the basis of fraud or msrepresentation . . ..” In

the alternative, the State argues that the trial court erred in
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determ ning “that Rodriguez was entitled to a present reduction of
sent ence.”

Rodriguez has noved to dismss the State's appeal on the
ground that it is not authorized by 8§ 12-302 or the common |aw. W
must grant that notion.

DI SCUSSI ON

Appeal ability
Rodriguez’s notion to revise his sentence in accordance with
t he plea agreenment was filed pursuant to Ml. Rule 4-345(b). The
State expressly stated that its notion to void the plea agreenent
and vacate the sentence inposed was also filed pursuant to that
rul e. Rul e 4-345(b) provides:

The court has revisory power and control
over a sentence upon a notion filed within 90

days after its inposition . . . in a circuit
court, whether or not an appeal has been
filed. Thereafter, the court has revisory

power and control over the sentence in case of
fraud, m stake, or irregularity .

As a general rule, “[a] notion to nodify or reduce a sentence is
directed to the sound discretion of the trial court and is not
appeal able.” State v. Strickland, 42 M. App. 357, 359 (1979).
See also Smth v. State, 31 Ml. App. 310, 321-22, cert. denied, 278
Ml. 735 (1976).

The State’s appeal to this Court was brought pursuant to
§ 12-302 of the Courts Article and the common |aw. Section 12-302

directs, in pertinent part:



(c) In a crimnal case, the State may
appeal as provided in this subsection.

(1) The State may appeal from a final
judgnent granting a notion to dismss or
gquashing or dism ssing any indictnent,
i nformation, presentnent, or inquisition.

(2) The State may appeal from a final
judgnent if the State alleges that the tria
j udge failed to i npose t he sent ence
specifically mandated by the Code.

(3) . . . In acase involving a crinme of
viol ence as defined in 8 643B of Article 27,
and in cases under 88 286 and 286A of Article
27, the State may appeal from a decision of a
trial court that excludes evidence offered by
the State or requires the return of property
all eged to have been seized in violation of
the Constitution of the United States, the

Constitution of Maryland, or the Maryland
Decl aration of Rights.

Code (1974, 1998 Repl. Vol.), 8 12-302(c) of the Courts and
Judicial Proceedings Article. Contrary to the State’s contenti on,
it is clear that the statute does not authorize an appeal from a
ruling on a Rul e 4-345(b) noti on.
As the Court of Appeals has expl ained, 8 12-302 codifies “the
State’s right of appeal in certain circunstances, but [does] not
strip the State of rights already established by the common
law.” Cardinell v. State, 335 Md. 381, 395 (1994). The comon | aw
provides that the State nay appeal a sentence inposed by the trial

court when the court has acted w thout jurisdiction. See id.
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(holding State had common law right to appeal trial court’s
reduction of sentence when circuit court acted wi thout jurisdiction
by granting Rule 4-345(b) notion that had not been tinely filed).
See also State v. Webster, 119 Md. App. 585 (holding State had
common law right to appeal grant of defendant’s Rule 4-345(b)
notion when circuit court acted wi thout jurisdiction by nodifying
a mandatory sentence), cert. granted, 350 Md. 274 (1998). W have
not been directed to case |law setting forth any other established
comon law right,” and we are convinced that no right exists that
woul d permit an appeal in the instant case.

The Court of Appeals was faced with a simlar situation in
Chertkov v. State, 335 Md. 161 (1994). Chertkov was convicted and
sentenced pursuant to a binding plea agreement. The trial court
subsequently granted her Rule 4-345(b) notion to revise her
sentence, vacated the judgnent against her, and entered probation
before judgnment. The State appeal ed and Chertkov noved to dism ss
t he appeal . After this Court denied the notion to dismss and
reversed the judgnent of the trial court, see State v. Chertkov, 95
Md. App. 104 (1993), the Court of Appeals granted certiorari. The

Court ultimately dism ssed the appeal, although it observed, in

'Pursuant to Ml. Rule 8-511, an amicus brief in support of the
State’s position was filed with this Court by: Corporal Wlf’'s
widow, Virginia Wl f; the Maryland Troopers Association, Inc.; the
Nati onal Law Enforcenent O ficers’ Rights Center of the Nationa
Association of Police Oganizations, Inc.; Concerns of Police
Survivors, Inc.; the Stephanie Roper Foundation, Inc.; and the
Maryl and Coal ition Against Crinme, Inc.
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dicta, that “a court that binds itself to fulfill [a] plea
agreenent thereby relinquishes his or her right to nodify the
sentence, thereby inposed, absent the consent of the parties
.7 335 Md. at 174. It explained:

By nodifying the sentence, the [trial]
court did not act sans jurisdiction oo
It has long been well established that, in
Maryl and, trial courts have inherent power to
modify their judgments both in civil and
crimnal cases. . . . Initially, the power
existed only during the term in which the
order was entered. That power is now codified

in Maryl and Rul e 4-345(b). . . . Furthernore,
the nodified sentence fell within the
permtted range of sentences for t he
particul ar of f ense; but for the plea
agreenent, the nodified sentence would be
immune from attack on illegality ground.
Consequently, it is quite clear that the
court’s nodi fi cation of its sent ence,
notwi thstanding its effect on a binding plea
agreenent, is not illegal in the sense that

the court acted w thout jurisdiction.
ld. at 170.

According to the State, the circuit court erred in determ ning
that, regardless of fraud, it had no discretion to nodify a plea
agreenent once accepted. Wthout citation to any authority, the
State suggests that, by erroneously concluding that it had no
authority to exercise discretion, the court “place[d] itself
outside its proper jurisdiction . . . .7 The circuit court,
however, nmade clear that even if it could “consider the effect of
fraud and m srepresentation upon the plea agreenent . . . , it

woul d still deny the relief requested by the State” on the ground
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that it would be “unconscionable” to “reward the State for its
m sdeeds.” Thus, the court’s decision did not rest solely onits
determnation that it could not set aside a plea agreenent once
accept ed.

Even assum ng arguendo that the court’s decision was based
solely on its determnation that it had no authority to set aside
the plea agreenent, and assum ng arguendo that that determ nation
was erroneous, the State has no right of appeal. It is true that
“when a trial court has discretion to act, it nust exercise that
discretion,” Colter v. State, 297 Ml. 423, 426 (1983). It does not
foll ow, however, that a court acts w thout jurisdiction when it
erroneously fails to exercise discretion. A trial court acts
without jurisdiction when it acts without “ inherent or comon | aw
authority, nor any authority by virtue of statute or rule . . . .7
Webster, 119 M. App. at 598-99 (quoting Cardinell, 335 M. at
391). The circuit court was authorized to rule on Rodriguez’s
notion to revise the sentence, as well as on the State’'s notion to
void the plea agreenent and vacate the sentence, and that is
precisely what the court did. See Code (1974, 1998 Repl. Vol.),
8 1-501 of the Courts and Judicial Proceedings Article; M. Rule
4-345(hb) .

Because the State’'s appeal is not authorized by § 12-302 of
the Courts Article or by the common law rule permtting an appeal

when a trial court has acted w thout jurisdiction, we nust grant
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Rodriguez’s notion to dismss the appeal. W address the State’s
substantive argunents to nmake clear our conclusion that the circuit

court’s decision was correct.

Modi fication of Plea Agreenent |nduced by Fraud

The circuit court determned that it could not nodify a plea
agreenment once accepted, regardl ess of whether the agreenent was
i nduced by fraud. The court added that even if it could nodify a
pl ea agreenent because it had been induced by fraud, it would be
“unconscionable” to do so in the instant case, where the party
seeking to have the agreenent nodified contended that it played a
maj or role in the perpetration of the fraud. The State now
contends that “the trial court was sinply incorrect in its |egal
assunption that it was powerless to grant relief on the basis of
possible . . . fraud . . . .” It further contends that, because
the court was required to make an independent assessnent of the
pl ea agreenent before accepting it, it is of no consequence that
the fraud was allegedly perpetrated by a party now seeking to have
t he agreenent set aside.

We are convinced that the court’s ultimte determ nation,
that the State may not seek to nodify a plea agreenent based on its

own fraud, was correct.® Plea bargaining plays an inportant role

8Because this is a case in which the State seeks judici al
relief fromits ow (alleged) fraud, we are not presented with the
question of whether a party who has been victimzed by fraud can
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in crimnal jurisprudence in this State and el sewhere. See
generally Ml. Rule 4-243. |In State v. Brockman, 277 Md. 687, 692-
93 (1976), the Court of Appeal s expl ai ned:

The sinple fact is that today plea agreenents
account for the disposition of an overwhel m ng
percentage of all crimnal cases. . . . |If
this were not so, but rather every case
entailed a full-scale trial, state and federal
courts would be flooded, and court facilities
as well as personnel would have to be
multiplied many tinmes over to handle the
i ncreased burden. . . . These agreenents,
however, also serve other needs besides
preventi ng, or at least relieving, t he
overcrowdi ng of our courts. As the Suprene
Court of the United States noted in Santobello
[v. New York, 404 U S. 257, 261 (1971)], the
termnation of charges after plea negotiations

“leads to [the] pronpt and largely
final disposition of nost crimna
cases; it avoids nuch of the
corrosive I npact of enf orced
i dl eness during pretrial confinenent
for those who are denied release
pending trial; it protects the
public from those accused persons
who are prone to continue crimna
conduct even while on pretria
rel ease; and, by shortening the tine
bet ween charge and disposition, it

have set aside a judgnent based on a plea agreenent produced by a
fraud perpetrated by the adverse party. In Banks v. State, 56 M.
App. 38, 49 (1983), however, this Court comented in dicta that a
pl ea agreenent “procured by the defendant’s fraud does not bar
subsequent prosecution. . . . Nor is a plea agreenent binding if it
is induced by msrepresentation.” (Citations omtted.) See also
Mayes v. Galley, 858 F.Supp. 490, 495 (D. M. 1994) (citing a
string of federal cases and stating that “[i]t is well-established
that regardless of whether a sentencing court has previously
accepted a plea agreenent and bound itself to the agreenent’s
contenpl ated di sposition, when there is a fraud on the court, the
court is no |onger bound”).
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enhances whatever my be the
rehabilitative prospects of the
guilty when they are ultimtely
i npri soned.”
Additionally, plea agreenents elimnate many
of the risks, wuncertainties and practical
burdens of trial, permt the judiciary and
prosecution to concentrate their resources on
t hose cases in which they are nost needed, and
further law enforcenent by permtting the
State to exchange |l eniency for information and
assistance. . . . Al in all, it is our view
that plea bargains, when properly utilized
aid the admnistration of justice and should
be encour aged.
(Citations omtted.) In Brockman, the State wthdrew a plea
agreenment after the defendant had substantially performed his part
of the bargain. The Court explained why the State had no right to
do so: “We think that when a plea bargain has been agreed to by
both a proper representative of the State and a defendant, and is
not in violation of any law or public policy of this State, it
woul d be a grave error to permt the prosecution to repudiate its
promses in a situation in which it would not be fair and equitable
to allow the State to do so.” 1d. at 698.
There is a strong public policy that favors finality of a
j udgnment obtained as a result of bargaining. |In Skok v. State, 124
Md. App. 226 (1998), a defendant entered into an agreenent that
called for himto enter a plea of nolo contendere. Wen accepting
the plea, the trial court failed to conply with the dictates of M.
Rul e 4-242(c), which requires that the court give to the defendant

an “on the record” explanation of the consequences of a nolo
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contendere plea. Under section (f) of the rule, a defendant may
nmove within ten days of inposition of sentence to set aside the
j udgnent based on the court’s failure to conply with section (c).
The defendant in Skok waited nore than three years before he filed
a notion pursuant to 4-331(b) for new trial based on fraud,
m stake, or irregularity. The circuit court denied the notion and
this Court affirmed. We expl ai ned:

If a defendant in a crimnal case were
able, with inmpunity, toignore the tine limts
set forth in Rule 4-242(f) and sinply file a
notion for a new trial whenever it suited his
or her convenience, convictions based on
guilty pleas or pleas of nolo contendere would
be forever in legal |inbo and the public
policy favoring finality of judgnents woul d be
thwarted. We hold that a defendant who files
a notion for new trial to set aside a guilty
plea or a nolo contendere plea nust allege
facts showing that he/she has acted wth
ordinary diligence and good faith. Her e,
appel  ant does not allege in his notion[] that
he was ever ignorant of the fact that the
court below had failed to conply wth Rule
4-242. Appellant gives no hint in his notion
as to why he waited over three years after the
judgnment was final before filing a new tria
nmotion, nor does he set forth any fact show ng
that he acted in good faith or wth due
di li gence.

Skok, 124 Md. App. at 244,

Like Rule 4-331(b), Rule 4-345(b) permts a court to take
bel ated action in the case of fraud, mstake, or irregularity.
Li ke the defendant in Skok, noreover, the State was aware fromthe

start of the facts that forned the basis for its notion. The State
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waited from January of 1992 until October of 1997 to raise the
i ssue of fraud. The State did not file its notion to void the plea
agreenent until Novenber 14, 1997. By waiting to challenge the
agreenent until after it became clear that there would be no
retrial of Tirado and that the testinony contenplated by the
agreenent woul d not be necessary, the State has shown neither good
faith nor ordinary diligence.

We recogni ze that the plea agreenment contenpl ated conti nui ng
jurisdiction in the circuit court, in that the parties and the
court anticipated that Rodriguez would nove for a revision of his
sentence and that the nmotion would eventually be heard.
Nevert hel ess, when Rodriguez’s guilty plea was accepted, a final
judgment was in fact entered against him W therefore apply the
wel | established principle that “[t]he type of fraud necessary to
vacate an enrolled judgnment is extrinsic fraud, not fraud which is
intrinsic to the trial of the case itself.” Tandra S. v. Tyrone
W, 336 Md. 303, 315 (1994). See generally Reid v. State, 305 M.
9, 17 (1985) (applying the intrinsic/extrinsic fraud analysis in a
crimnal case). As the Court of Appeals has expl ai ned,

Intrinsic fraud . . . is not a basis for
vacating an enrolled decree under “the
principle that, once parties have had the
opportunity to present before a court a matter
for investigation and determ nation, and once
the decision has been rendered and the
litigants, if they so choose, have exhausted
every nmeans of reviewing it, the public policy

of this State demands that there be an end to
that litigation.”
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ld. (citation omtted) (enphasis omtted).

““Intrinsic fraud is defined as "[t]hat
which pertains to issues in the original
action or where acts constituting fraud were,
or could have been, litigated therein.’
Extrinsic fraud, on the other hand, is
“[f]lraud which is collateral to the issues
tried in the case where the judgnent is
rendered.’

“Fraud is extrinsic when it actually
prevents an adversarial trial. 1In determning
whet her or not extrinsic fraud exists, the
guestion is not whether the fraud operated to
cause the trier of fact to reach an unjust
concl usion, but whether the fraud prevented
t he actual dispute frombeing submtted to the
fact finder at all.”

Tandra S., 336 M. at 316 (citations omtted).

Here, the alleged fraud did not prevent the parties from
appearing before the court and presenting their positions. |t
nmerely caused the court to reach what the State now contends was an
unj ust concl usi on —acceptance of the very agreenent that the State
had pronoted. As such, the alleged fraud was akin to intrinsic
fraud which cannot supply the basis for setting aside a judgnment
after trial and appeal.

The propriety of the circuit court’s refusal to set aside the
pl ea agreenent is underscored by the paucity of the State’s proffer
regarding fraud. |In particular:

- The State pointed out that the plea
agreenment did not reveal that Rodriguez made a
prior statenent in which he mnimzed his

guilt, and argued that had the court known of
the prior statenment it mght have concl uded
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that his testinmony would be too unreliable to
support the plea bargain.

We are satisfied, however, that having presided over Tirado s
trial, and having been inforned by the Assistant that Rodriguez and
Tirado had stolen a car in order to drive back to New York in tine
to meet with their probation officers, the circuit court was nmade
wel | aware that Rodriguez was anything but a nodel citizen.

- The State contended that the trial court may
have been under the m staken inpression that
Rodriguez’s testinony would be necessary in
any retrial of Tirado because Edgar Devarie
was no |longer available to testify.
To the contrary, there was no suggestion that Devarie would be

unavai | abl e. In fact, the prosecutor informed the court that

Devarie would testify if Rodriguez were tried.

- The State asserted that the trial court
m ght have questioned the value of Rodriguez’s
testinony if it had known that Rodriguez was
transferred to Howard County during the Tirado
trial but was never called to testify.

This assertion ignores the fact that no plea agreenment with
Rodri guez had been finalized at that point. Mreover, it was not
unreasonable for the State to protect itself against the chance
that Tirado s convictions would be vacat ed.

- The State argued that the trial court m ght
not have approved the agreenent had it known
the extent of Rodriguez’s culpability, ie.,
that hours before the nmurder of Corporal Wl f

Rodri guez stated he would kill anyone who got
in his way, and shortly after the nurder he
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told his girlfriend that he “ordered” Tirado
to commt the offense.

The circuit court was well aware of the extent of Rodriguez’s
cul pability, having presided over Tirado's trial. |In addition, the
court had been expressly infornmed that Rodriguez and Tirado had
stolen a car in order to neet with their probation officers on
time, and that Rodriguez had handed Tirado the nurder weapon just
before the shooting took place.

- The State posited that, had the court known
the nature and extent of Rodriguez’'s crim nal
record, it mght not have approved the
agr eement .

The court knew that, at the time of the nmurder, Rodriguez was
on probation and was nevertheless carrying a gun. The State
certainly had every opportunity to present the court wth
Rodri guez’s conplete crimnal record.

- The State contended that the court’s
decision mght have been different had it
known that Corporal Wlf’'s famly opposed the
terms of the plea agreenent.

The court read the victiminpact statenments before accepting
t he pl ea.

- Finally, the State proffered that, although
the parties requested that the plea agreenent
be sealed in order to protect Rodriguez, they

actual ly had t he ulterior notive of
“insulating the Court fromthe truth.”
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As we have seen, the court was not insulated fromthe truth.
The State utterly failed to proffer any evidence that would entitle
it to renege on a legitimte agreenent that was carefully
negotiated and knowngly entered into, but which ultimtely
resulted in a windfall for Rodriguez when Tirado’ s convictions were

affirmed on appeal .

Exhausti on of Renedies
The State argues, in the alternative, that the hearing on
Rodriguez’s notion to nodify his sentence was premature, and that
the circuit court therefore erred in granting the notion. The
State points to paragraph 6 of the plea agreenent, which provides:

Upon affirmance on direct appeal by the
hi ghest court (the Maryland Court of Speci al
Appeal s or by the Maryl and Court of Appeals or
the United States Suprene Court if certiorari
is granted by either), of the co-defendant’s
conviction after exhaustion of all appellate
remedi es, or upon conpletion of any retrial of
the co-defendant, the parties agree that the
Def endant’ s sentence wll be nodified to life
inprisonment all but fifteen (15) years
suspended, the sentence begi nning as of June
12, 1991, to run <concurrently wth any
sent ence.

The State argues that “although Tirado has conpleted a direct
appeal which . . . was obtained via an initial post conviction
petition,” he “still has available a final renmedy in the state
appel l ate courts, ie., appeal froma denial of a notion to reopen

the post conviction proceeding.” The State concludes that,



- 27 -
“[a]ccording to the plain | anguage of the plea agreenent, Rodriguez
is thus not entitled to a present sentence reduction because Tirado
has further review available to himin the state appellate courts.”
I n the menorandum opi nion issued after the Decenber 18, 1997
hearing, the circuit court concluded that paragraph 6 of the plea
agreenent was anbi guous and ordered that a hearing be held on the
matter. That decision was correct. As the court recognized, a
pl ea agreenent is a contract between the defendant and the State,
and the general rules for the construction of contracts apply. See
Ogonowski v. State, 87 M. App. 173, 183-84, cert. denied, 323 M.
474 (1991). It is well-established that
“where a contract is plain and unanbi guous
there is no roomfor construction and it nust
be presuned that the parties neant what they
expressed.” . . . \Were, however, “doubt
arises as to the true sense and neaning of the
words thenselves or difficulty as to their
application under t he surroundi ng
circunstances, the sense and neaning of the
| anguage nmay be investigated and determ ned by
evi dence dehors the instrunent.”

“I'I'lt is equally well settled that where
a question arises as to the general intention

of the parties, concerning which the
i nst runent IS not deci si ve, pr oof of
i ndependent facts col | at er al to t he
instrument, nmay be admtted.” . . . and “if

any doubt arises from the |anguage of a
contract as to the intention of the parties,
extraneous evidence may be admtted to aid the
court in conprehending its neaning”

Canaras v. Lift Truck Services, Inc., 272 M. 337, 350 (1974)

(citations omtted) (enphasis in original). “An interpretation
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whi ch nmakes a contract fair and reasonable will be preferred to one
which leads to either a harsh or unreasonable result.” 1d. at 357.

As the «circuit court pointed out, wunder the State's
interpretation of paragraph 6, Rodriguez would not be entitled to
enforcenent of the plea agreenent so long as Tirado has the
potenti al to obt ain a new trial by any nmeans.
Section 645A(a)(2)(iii) of Article 27 provides no tinme period
within which a defendant nust file a petition to re-open a post
convi ction proceeding. Thus, the court quite correctly pointed out
that the State’'s interpretation of paragraph 6 would lead to the
absurd result that Rodriguez mght “never be entitled to relief
during Tirado's incarceration.”® The court added, again correctly,
t hat the | anguage of paragraph 6 did not conclusively establish the
propriety of Rodriguez’'s position that his sentence was to be
nmodi fied after Tirado' s conviction was affirned on direct appeal or
after any retrial following a direct appeal. Thus, the evidentiary

hearing ordered by the court was entirely appropriate.

°The circuit court also pointed out that, under the State's
broad interpretation of paragraph 6, Rodriguez’s sentence coul d not
be nodified until Tirado had exhausted any federal habeas corpus
relief to which he was entitled. As long as the petitions are not
duplicative, “there is no limt on the nunber of tinmes a prisoner
may petition for federal habeas corpus relief.” Thanos v. State,
332 Md. 511, 536 (1993) (concurring and dissenting opinion); and
there is no way to determne in advance when or whether a defendant
wi ||l recognize an issue that can be asserted in a federal court.
See generally 28 U S.C. A § 2244 (1948, 1994 Repl. Vol., 1998 Cum

Supp.).
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As we have explained, both the forner Assistant and defense
counsel testified that the plea agreenent contenplated only
affirmance on direct appeal or a retrial following a direct appeal.
It is obvious that the circuit court was entitled to accept this

testi nony.

APPEAL DI SM SSED,
COSTS TO BE PAI D BY
HOMNRD COUNTY



