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Weissued awrit of certiorari in this case to resolveimportant questions concerning theright to

appeal in a coram nobis action and the issues which may properly be raised in such an action.
l.

The plaintiff, Pasguale Josgph Skok, isandive of Italy and isnow about 26 yearsold. Hehas
been alawful permanent resident of the United States snce hewas 14 yearsold when hewaslegaly
adopted by William H. Skok and Dorothy M. Skok who are United States' citizensby birth. Skok
presently resides with his parents in College Park, Maryland.

On February 18, 1994, in the Circuit Court for Prince George' s County, Skok pled guilty to
possession of cocaine, amisdemeanor proscribed by Maryland Code (1957, 1987 Repl. VVal.), Art. 27,
§287. The Circuit Court accepted the guilty plea, sentenced Skok to imprisonment for two years, and
suspended all but the time served of three days.

In October 1994, againinthe Circuit Court for Prince George' s County, Skok entered apleaof
nolo contendere to another charge of possession of cocainein violation of Art. 27, 8 287. The court
accepted the pleaand sentenced Skok to imprisonment for one day, with credit for the one day he had
spentinjail.

Skok wasrepresented by counsdl in both of the 1994 cases. In neither case wasthereamotion
to withdraw the pleas pursuant to Maryland Rule 4-242(f). Skok aso did not file an gpplication for leave
to gpped pursuant to Code (1974, 1989 Repl. Val.), 8 12-302(e) of the Courtsand Judicid Proceedings
Article and Rule 8-204.

Subsequently, the United StatesImmigration and Naturaization Serviceinitiated deportation

proceedings against Skok based upon the judgmentsin the 1994 circuit court drug possession Cases.
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Apparently adeportation order wasissued, and Skok’ s gpped to the Board of Immigration Appedlsis
pending.

OnNovember 24, 1997, Skok indituted the present action by filing inthe Circuit Court for Prince
George s County apleading entitled “ Petition For Writ Of Error Coram Nobis Maotion For New Trid And
Petition For Writ Of AuditaQuerda” Skok sought ordersvacating thecrimind judgments. According
to Skok, both crimind judgments should be vacated because, in accepting the guilty pleaand thenolo

contendere plea, theCircuit Court failed to comply with therequirements of Rule4-242(c) and (d).! Skok

1 Rule 4-242 providesin pertinent part as follows:

* * %

“(c) Plea of guilty. The court may accept apleaof guilty only after
it determines, upon an examination of the defendant on the record in open
court conducted by the court, the State’ s Attorney, the attorney for the
defendant, or any combination thereof, that (1) the defendant is pleading
voluntarily, with understanding of the nature of the charge and the
consequences of the plea; and (2) thereisafactual basisfor theplea. In
addition, beforeaccepting the plea, the court shal comply with section (€)
of thisRule. The court may accept the plea of guilty even though the
defendant does not admit guilt. Uponrefusal to accept apleaof guilty, the
court shall enter a plea of not guilty.

“(d) Plea of nolo contendere. A defendant may plead nolo
contendere only with the consent of court. The court may require the
defendant or counsdl to provide information it deems necessary to enable
it to determine whether or not it will consent. The court may accept the
pleaonly after it determines, upon an examination of the defendant onthe
record in open court conducted by the court, the State’ s Attorney, the
attorney for the defendant, or any combination thereof, that the defendant
is pleading voluntarily with understanding of the nature of the charge and
the consequences of the plea. In addition, before accepting the plea, the
court shall comply with section (e) of thisRule. Following theacceptance

(continued...)
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asserted that the Circuit Court, in accepting hisguilty pleain February 1994, violated Rule 4-242(c)
becausethe court did not requirethat thefacts supporting the pleabe read in open court inthe defendant’ s
presence, did not expresdy find on the record that the factua basis supported afinding of guilty, did not
advise Skok of the possible consequences of hisplea, and did not properly advise Skok of hisright toa
jury trid. Skok claimed that the Circuit Court, in accepting his nolo contendere pleaiin October 1994,
violated Rule4-242(d) becausethere wasno examination of Skok inopen court for adetermination that
the pleawas meade voluntarily, with an understanding of the nature of the charge and the consequences of
the plea. Skok also contended that due process principles were violated because both pleas were
involuntary, thet they werenot knowingly and inteligently made, and thet therewasnovaid waiver of his
rights, including hisright to jury trials.

Skok argued inthe Circuit Court thet the violations of Rule4-242 and due processentitied him to
the“ pogt-convictionrelief” of vacating the 1994 judgments. Skok contended that relief under awrit of
error coram nobisisavailable* whererdief isunavailable under the post-conviction procedureact” and thet
writs of error coram nobis* have been used in modern practiceto right ajudicia wrong where no other

remediesareavalable” Alternatively, Skok assarted thet thedleged violationsof Rule4-242 condtituted

1 (...continued)
of apleaof nolo contendere, the court shall proceed to disposition ason
apleaof guilty, but without finding averdict of guilty. If the court refuses
to accept a plea of nolo contendere, it shall call upon the defendant to
plead anew.”
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“‘mistake’ and/or ‘irregulaity’” andwarranted post conviction relief under Rule4-331(b).> Findly, Skok
argued thet the* andent common law Wit of Audita Querda exigsin Maryland Common Law,” and thet,
“dthoughthe Writ of Audita Querdahasfdlenintodisuseitisdill avaladle. . . asamechanismto obtain
relief from the consequences of ajudgment of conviction which were unknown at thetime of theentry of

conviction” and “where the equities of the case compel such aresult.”®

2 Rule4-331 providesin relevant part as follows (emphasis added):

“Rule 4-331. Motionsfor new trial.

(& Within ten daysof verdict. On moation of the defendant filed
within ten days after averdict, the court, in the interest of justice, may
order anew trial.

(b) Revisory power. The court hasrevisory power and control over
the judgment to set aside an unjust or improper verdict and grant anew
trial:

(2) in the District Court, on motion filed within 90 days after its
imposition of sentence if an appeal has not been perfected,

(2) in the circuit courts, on motion filed within 90 days after its
imposition of sentence.

Thereafter, the court has revisory power and control over the
judgment in case of fraud, mistake, or irregularity.”

* * %

3 InJobv. Walker, 3 Md. 129 (1852), a judgment debtor filed an action to be relieved from a
judgment on the ground that, subsequent to thejudgment, certain creditshad accrued and should be applied
to the judgment. This Court stated (3 Md. at 132):

“The ancient practice in a case like the present, was by audita
querela. Blackstonein hisCommentaries, (3vol., page 405,) says. ‘An
audita querela is where a defendant, against whom a judgment is
recovered, and who is therefore in danger of execution, or, perhaps,
actually in execution, may be relieved upon good matter of discharge
which has happened since the judgment, asif the defendant hath paid the
debt to the plaintiff without procuring satisfaction to be entered on the
record.” In latter years, this proceeding, both in England and in this

(continued...)
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country, hasfalen amost entirely into disuse. Indeed we know of no
instance in Maryland whereit has ever been resorted to. In 1 Bos. and
Pul., 428, Chief Justice Eyre says: ‘| takeit to be the modern practice, to
interpose, in asummary way, in all cases where the party would be
entitled to relief on an audita querela.’ Andin 4 Burr., 2287, it is
asserted asagenerd rule, that the courtswill not put the defendant to the
trouble and expense of an audita querela, but will relieve himin a
summary way on motion.”

See Jones v. George, 80 Md. 294, 299, 30 A. 635, 636 (1894) (“The audita querela has been
superseded in modern practice by motion to the Court™); Sarr v. Heckart and Young, 32 Md. 267, 272
(1870) (“Toajudgment . . . rendered under such circumstances, aparty would undoubtedly be entitled
torelief, by anaudita querela at common law, or by summary motion according tothe practicein this
State”); Seeversv. Clement, 28 Md. 426, 436 (1868); Huston, €t al. v. Ditto, et al., 20 Md. 305, 330
(1863); Docurav. Henry, 4 H. & McH. 480 (Provincial Court 1718); 1 John Prentiss Poe, Pleading and
Practice, 8§ 115, at 104 n.2 (3d ed. 1897) (“Audita querela is now superseded by motion”).

A few twentieth century state court cases haveindicated that audita querelaisavailableto challenge
judgmentsin criminal cases. Keithv. State, 121 Fla. 432, 435, 163 So. 884, 885 (1935); Baldey v.
Commonwealth, 428 SW.2d 614, 616 (Ky. 1968); Robertson v. Commonwealth, 279 Ky. 762, 764-
765, 132 SW.2d 69, 70-71 (1939).

Morerecently, afew federa district courts have held that immigrants facing deportation based on
crimind judgmentsmay useaudita querelato chalengethejudgmentswherethe“ equities’ show that they
should have relief against the consequences of the judgments. United States v. Salgado, 692 F.Supp.
1265 (E.D. Wash. 1988); United States v. Ghebreziabher, 701 F.Supp. 115 (E.D.La. 1988). Seealso
United Satesv. Acholonu, 717 Supp. 709 (D.Nev. 1989) (concluding that audita querelaisavailable
to chalengecrimina judgments, but that the equitiesin the case beforethe court did not justify theissuance
of awrit of audita querela). Other federal courts, including severa appellate courts, have expressed
skepticism about or haverejected the avail ability of audita querela under those circumstances. Doev.
[.N.S,, 120 F.3d 200, 204 (9th Cir. 1997) (holding that “audita querela, [is] unavailable on purely
equitable grounds’ and “that awrit of audita queréla, if it survivesat dl, isavailable only if adefendant
hasalega defenseor dischargeto the underlying judgment”); United Statesv. Johnson, 962 F.2d 579,
582 (7th Cir. 1992) (“Equitiesor grossinjustice, inthemselves, . . . will not provide abasisfor [audita
querela] reief”); United States v. Reyes, 945 F.2d 862, 866 (5th Cir. 1991) (“audita querela, is not
availableto vacate an otherwisefina criminal conviction on purely equitablegrounds’); United Satesv.
Holder, 936 F.2d 1, 5 (1st Cir. 1991); United Sates v. Ayala, 894 F.2d 425, 426 (D.C.Cir. 1990)

(continued...)



TheCircuit Court initidly issued an order denying “without prgudicg” Skok’ s petition for awrit
of error coram nobis, hispetition for awrit of audita querela, and hismotion for new trids. Thecourt's
order dated that themation for new tridswasuntimely. With regard to coram nobis, the court, inter alia,
dated that “aWrit of Error Coram Nobiswill not be granted where the defendant has another adequiate
remedy such asapost conviction proceeding.” Skok filed amation for recons deration, emphaszing “thet
post-convictionrdief isnot availablesncea thetimeof filing the Petitions, Skok wasnether incarcerated

under sentence of imprisonment nor on parole or probation.”* Skok reiterated hisargumentstha Rule4-

3 (...continued)

(“Theonly circumstance, if any, inwhich thewrit [of audita querela] could furnishabasisfor vacatinga
criminal conviction would beif the defendant raised alega objection not cognizable under the existing
scheme of federal postconviction remedies’); United Satesv. Kimberlin, 675 F.2d 866, 869 (7th Cir.
1982); United Sates v. Garcia-Hernandez, 755 F.Supp. 232, 235 (C.D. 1ll. 1991).

Inthe present case, because Skok later expressy abandoned hisreliance upon audita querela, we
need not express any opinion upon the matters discussed in the above-cited cases.

4 The Post Conviction Procedure Act, Code (1957, 1996 Repl. Vol., 1999 Supp.), Art. 27,
§ 645A(8)(1), providesin pertinent part as follows (emphasis added):

“(a) Right to ingtitute proceeding to set aside or correct sentence;
time of filing initial proceeding. — (1) Subject to the provisions of
paragraphs (2) and (3) of this subsection, any person convicted of acrime
and either incarcerated under sentence of death or imprisonment or
on parole or probation, including any person confined or on parole or
probation asaresult of aproceeding before the Digtrict Court who clams
that the sentence or judgment wasimpaosed in violation of the Congtitution
of the United States or the Constitution or laws of this State, or that the
court waswithout jurisdiction to impose the sentence, or that the sentence
exceedsthe maximum authorized by law, or that the sentenceisotherwise
subject to collatera attack upon any ground of aleged error which would
otherwise be available under awrit of habeas corpus, writ of coram nobis,

(continued...)
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242 wasviolated and “that the.. . . pleasin both cases are defective under Boykin v. Alabama, 395 U.S.

238[, 89 S.Ct. 1709, 23 L.Ed.2d 274] (1969).” The Circuit Court denied the motion for recongderation,

gatingthat “[g Writ of Error Coram Nobisisan extremeremedy andisnot gpproprigterdief inthiscase”

Skok appeded to the Court of Specid Appedls, arguing that hewas entitled, by coram nobisor
amotionfor new trid, “to collaterdly chdlenge. . . theguilty [and nolo contendere] pleasintwo separate
convictionsfor possesson of cocaneenteredin ... 1994.” (Skok’ shrief inthe Court of Specid Appedls
a 1). Skok abandoned hisrdiance on audita querda, stating that he * does not apped from the denid
of hisPetition for Writ of Audita Querda’ (id. & 2, n.1). Skok contended thet awrit of error coram nobis
was"vidbleinMaryland asameansof collateraly attacking” crimind judgments*“when Pog-Conviction
Relief doesnot exist under” the Maryland Post Conviction Procedure Act (id. at 5) and that the 1994
judgmentswereinfirm because of the violations of Rule 4-242(c) and (d), aswell asthe condtitutiona
principlesset forthin Boykinv. Alabama, supra. Skok acknowledged that hismoation for new tridlswas
untimdy unlesstherewasfraud, mistake, or irregularity withinthemeaning of Rule4-331(b), and suggested

that relief based on “migtekeor irregularity” should be*asbroad asCoram NobisRdief.” (Appdlant’'s

4 (...continued)
or other common-law or statutory remedy, may institute a proceeding
under this subtitlein the circuit court for the county to set aside or correct
the sentence, provided thealeged error hasnot been previoudy and finally
litigated or waived in the proceedingsresulting in the conviction, or inany
other proceeding that the petitioner has taken to secure relief from his
conviction.”
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brief in the Court of Special Appeals at 14-15).

The State, initsbrief tothe Court of Specid Appeds, moved to dismiss Skok’ sapped, reying
upon language inthe Maryland Pogt Conviction Procedure Act, Art. 27, 8 645A(€), concarning the right
to appeal in habeas corpus cases. The State also argued that the Circuit Court’ s judgment was correct.

The Court of Specid Appedsdenied the State’ smotion to dismissthe gpped and affirmed the
judgment of the Circuit Court. Skok v. Sate, 124 Md. App. 226, 721 A.2d 259 (1998). Although the
intermediate gppd | ate court did gate that Rules4-242(c) and 4-242(d) had been violated in Skok’ stwo
trialsfor possession of cocaine, Skok, 124 Md. App. at 228-229, 721 A.2d at 260-261, the court held
thet, in Maryland, coram nobisrdief can only be granted when “ based on facts not known to the trid judge
when the pleawasaccepted.” Skok, 124 Md. App. a 234, 721 A.2d at 263. The Court of Specia
Appedscontinued: “Both [convictions] were based on cardess procedurd errors committed by thetrid
judge, nat upon factsunknownto thetrid judge. Thisisfatd to gopdlant' sdam.” 1bid. Withregardto
Skok’ smotion for anew trid based on “mistake” or “irregularity” under Rule 4-331(b), the Court of
Specia Appeals“assumed, arguendo,” that the violations of Rule 4-242(c) and (d) constituted
“irregularity” within the meaning of Rule 4-331(b), but held that Skok had faled to act “with ordinary
diligence.” Skok, 124 Md. App. at 242-243, 721 A.2d at 267-268.

Skok filedinthis Court apetition for awrit of certiorari, chalenging both the holding of the Court
of Soedd Appedsconcerning theavalahility of coram nobisrdief and the decison that hewas not entitled
tordief under Rule4-331(b). The Statefiled aconditiond cross-petitionfor awrit of certiorari, contesting
the Court of Special Appedls decisionthat Skok had aright to apped fromthe denid of coram nobis

relief. Wegranted both the petition and the cross-petition. Skokv. State, 354 Md. 112, 729 A.2d 404



(1999).
.
Asitisathreshold question, weshdl first congder the State sargument thet “the Court of Specid
Apped sincorrectly hedthat Skok hed theright to goped from thedenid of coramnobisrdief.” (Stae's
brief & 3). The State contendsthat no goped may betaken in acoram nobis case brought to challenge
aconviction or sentence. The State rdlies upon aportion of the pertinent languageinthe Maryland Post
Conviction ProcedureAct, whichit quotesout of context, and upon four opinionsby thisCourt, namely
Fairbanksv. Sate, 331 Md. 482, 629 A.2d 63 (1993); Glucksternv. Sutton, 319 Md. 634,574 A.2d
898, cert. denied, 498 U.S. 950, 111 S.Ct. 369, 112 L .Ed.2d 331 (1990); Valentine v. Sate, 305 Md.
108, 501 A.2d 847 (1985); and Brady v. State, 222 Md. 442, 160 A.2d 912 (1960). Neither the
language of the Post Conviction Procedure Act nor the cited opinions support the State’ s position.
The State assertsthat the Post Conviction Procedure Act, asamended in 1965, only “alow[q

gpped sin habeasor coram nobis cases brought ‘ other than to chdlengethe legdity of aconviction of a
crimeor sentence of death or imprisonment therefore” Md. Code Ann., Art. 27, 8645A(e)...." (Sa€'s
brief a 3). Theentirerdevant provison of the Post Conviction Procedure Act, which the State quotesin
part, isas follows (Art. 27, 8 645A(e), emphasis added):

“* ** No appealsto the Court of Appealsor the Court of Special

Appedsin habeas corpus or coram nobis cases, or from other common-

law or statutory remedieswhich have heretofore been availablefor

challenging the validity of incarceration under sentence of death or

imprisonment shal be permitted or entertained, except appedsin such

cases pending in the Court of Appeals on June 1, 1958, shall be

processed indue course. Provided, however, that nothing inthissubtitle
shall operate to bar an gpped to the Court of Specid Appeds(1) ina
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habess corpus proceeding indtituted under 8 2-210 of Article41 of this

Codeor (2) inany other proceeding inwhichawrit of habeascorpusis

sought for any purpose other than to challenge the legality of a

conviction of acrimeor sentence of death or imprisonment therefor,

including confinement asaresult of aproceeding under Title4 of the

Correctional Services Article.”
Thelanguageof dause(2) of the second sentence, whichimplicitly pred udesapped sin caseschdlenging
thelegdity of convictionsand whichisrdlied on by the State, isexpresdy limited to habeas corpus cases.
Thesacond sentence of the Satutory language has no gpplicationto coram nobiscases. Thefirg sentence
of theabove-quoted atutory language, which ind udes bath habeas corpus and coram nobisproceedings,
relatesto the use of such proceedingsto challenge“the vdidity of incarceration under sentenceof . ..
imprisonment ....." Thefirg sentencedoes nat goply to onewho hasfully served hisor her sentenceand
IS using coram nobis to challenge a conviction because of serious collateral consequences.

Our casesaddressing the Pogt Conviction Procedure Act’ sapped ability language dso requirethe

rejection of the State’ sinterpretation. Aspointed out in Glucksternv. Sutton, supra, 319 Md. a 662,
574 A.2d at 912, the Post Conviction Procedure Act “was designed to create a statutory remedy for
collaterd chdlengesto crimind judgments. . . and to subdtitute this remedly for habeas corpus and coram
nobisactionschdlengingcrimind judgments,” but thet, “[1]n Stuationswherethe Post Conviction Procedure
Act did not providearemedy . . ., the enactment of the new statute provided no reason for restricting
gppeds....” Seealso, eg., Rubyv. Sate, 353 Md. 100, 111, 724 A.2d 673, 678 (1999) (the Post
Conviction Procedure Act “limited theright to gppeda in common law habeas corpusand coramnobis

proceeding for defendantswho arein custody or on probation . . .. [T]he Act is not asubgtitute for

common law remedieswhen, for example, the defendantisnot in custody or on probation or parole.
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* * * Theorigind common law remedies with their common law attributes continueto be viable’);
Fairbanksv. Sate, supra, 331 Md. at 486, 629 A.2d at 65 (* Common law actions, including the writ
of error coramnobis, may beavailablefor collaterd attackson prior convictionsthat no longer impose
restraints on adefendant. * * * Cf. United Satesv. Morgan, 346 U.S. 502, 511, 74 S.Ct. 247, 98
L.Ed.2d 248 (1954); U.S v. Canales, 960 F.2d 1311, 1316 (5th Cir. 1992)"). When Skok indtituted
the present case, hewas nather incarcerated nor on parole or probation, and thus he had no remedy under
the Pogt Conviction Procedure Act. Consequently, the purpose of the Post Conviction Procedure Act's
language restricting appeals in other proceedings is inapplicable here.

Furthermore, the casesrdied on by the State provide no support for the argument that the Circuit
Court’ sjudgment was not appedlable. See Fairbanksv. Sate, supra; Gluckstern v. Sutton, supra;
Valentinev. Sate, supra; and Brady v. Sate, supra. None of the four caseswas acoram nobisaction,
and noneof the opinionsin those casescontained any language supporting the view thet an gpped cannot
betaken in acoram nobis case when the petitioner isneither incarcerated nor on paroleor probation. In
fact, asindicated above, thelanguage of the Fairbanks and Gluckstern opinions clearly supportsthe
gpped ahility holding by the Court of Specid Appedsinthiscase. TheValentine and Brady caseswere
both concerned with the appeal ability of tria court ordersdenying motionsto correct alegedly illegd
sentences, and part of thereasoning underlying their holdingsof nonapped ability wastheavailaaility of relief
under the Post Conviction Procedure Act. Valenting, 305 Md. at 113-114, 120, 501 A.2d a 849-851,

853; Brady, 222 Md. at 446-447,160 A.2d at 915.°> Moreover, both Valentine and Brady have recently

> Thedefendant Brady did follow this Court’ s suggestion of bringing an action under the Post Conviction
(continued...)



-12-

been expressy overruled. Statev. Kanaras, 357 Md. 170, 184, 742 A.2d 508, 516 (1999).

Judge Cathdll pointed out for thisCourt in Ruby v. Sate, supra, 353 Md. a 107,111, 724 A.2d
a 677,678-679, that “[a]t common law, aproceeding on awrit of error coramnobiswasacivil matter
procedurdly independent of the underlyingjudgment being contested,” and that “awrit of error coram
nobisremainsadvil actionin Maryland, independent of theunderlying actionfromwhichitarose” Asa
coram nobis caseisan independent civil action, an gpped from afina judgment in such an actionis
authorized by the broad language of the generd apped s Satute, Code (1974, 1998 Repl. Val.), § 12-301
of the Courts and Judicid Proceedings Article® From an early date, this Court has held that an apped
under thegenerd gpped sdtauteswould liefromafind tria court judgment in acoram nobis proceeding.
Hawkinsv. Bowie, 9 G. & J. 428, 438 (1838) (afind judgment “inthisproceeding in error coramnobis’
wassuch“astofdl withinthat dassof judicd actsfromwhich an goped will lieto thisCourt”). Seealso

Emersonian Apartmentsv. Taylor, 132 Md. 209, 214-215, 103 A. 423, 424-425 (1918) (inHawkins

> (...continued)

Procedure Act, and hislater Post Conviction Procedure Act case became avery important onein thefield
of constitutional criminal procedure. See Brady v. State, 226 Md. 422, 174 A.2d 167 (1961), affirmed,
Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963).

®  Section 12-301 provides as follows:

“8§12-301. Right of appeal from final judgments— Generally.

Except as provided in 8 12-302 of this subtitle, aparty may apped
from afina judgment entered inacivil or crimina case by acircuit court.
Theright of apped existsfrom afinal judgment entered by acourt inthe
exercise of original, specia, limited, statutory jurisdiction, unlessin a
particular casetheright of apped isexpresdy denied by law. Inacrimina
case, the defendant may appeal even though imposition or execution of
sentence has been suspended. Inacivil case, aplantiff who has accepted
aremittitur may cross-appeal from the final judgment.”
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v. Bowie, supra, thecoram nobis* casewasfinaly and definitdy settled againgt the plaintiff by theactions
of the lower Court, and, of course, that could be reviewed”).

Although the Post Conviction Procedure Act precl udes gpped sin coram nobis cases brought by
anincarcerated person “chalenging the vaidity of incarceration under sentence of . . . imprisonment,”
neither the Post Conviction Procedure Act nor any other statute which hasbeen caled to our attention
regrictstheright of goped under the drcumdtanceshere. Accordingly, Skok’ s goped was authorized by
§12-301 of the Courtsand Judicia Proceedings Article, and the Court of Specid Appedls correctly
denied the State’ s motion to dismiss the appeal.

1.
Apparently thefirst coram nobis casein this Court wasHawkinsv. Bowie, supra, 9G. & J. at

437, where the Court described the nature of a coram nobis proceedings as follows:

“A writ or error coramnobis, liesto correct an error infect, inthe same
Court wheretherecordis, asif there beerror in the process, or through
default of thederk; it shall bereversed in the same Court, by wrrit of error
sued thereon before the same justices. . . .

“But of anerror inlaw, whichisthe default of thejudtices, thesame
Court cannot reverse the judgment by writ of error; nor without awrit of
error, but thiserror ought to be redressed in another Court, before other
justices, by writ of error. . . .

“Itisour desgn, inreviewing thiscause, toinquire, first, whether the
errorsassgned fdl withinthet dass, which may, according totherulesand
principlesof law, berevised and corrected by writ of error coramnobis,
namely, whether they beerrorsof fact, for such errorsonly, can warrant
the same Court to reverse ajudgment, because, error infact, isnot the
error of the Judges. Therefore, the reversing such judgment, is not
reversing their own judgment.”
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A moredetailed description of thewrit of error coram nobiswas st forth by Judge Ddgplanefor
the Court in Madison v. Sate, 205 Md. 425, 109 A.2d 96 (1954). The Court in Madison aso pointed
out that, under modern practice, amotion to thetria court may be madeingtead of having thewrit issued
out of Chancery, and that coram nobiswas not avallableto determine whether witnessestedtified fasdy.

The Court in Madison thus explained (205 Md. at 432, 109 A.2d at 99):

“ At common law the ancient writ of error coram nobis has been
avallableto correct errorsof fact. 1t hasbeen alowed, without limitation
of time, for factsaffecting thevdidity and regularity of thejudgment, and
hasbeen usedin both civil and criming cases. Whiletheoccasonsfor its
use have been infrequent, no one hasdoubted itsavail ability. Itisgill
avalablein Marylandin both civil and arimind cases. In England thewrit
of coram nobiswasissued out of Chancery like other writs, but the
procedure by motioninthecaseisnow the accepted American practice.
The present case was not brought on awrit of coramnobis. However,
ancethe courtsnow act on mation to rectify such mistakes of fact aswere
origindly reviewable on coramnobis, it is gopropriate to say thet coram
nobis will not lie (1) to correct an issue of fact which has been
adjudicated, even thoughwrongly determined, or (2) to determinewhether
any witnesses testified falsely at thetrial, or (3) to present newly
discovered evidence, or (4) to strike out aconviction on the ground thet
the prosecuting witnesswas mistaken in hisidentification of the accused
asthe person who committed the crime. The purpose of thewritisto
bring beforethe court factswhichwere not brought intoissue et thetria
of the case, and whichwere materid to thevalidity and regularity of the
proceadings, andwhich, if known by thecourt, would have prevented the
judgment. Itismanifest that if thewrit wereavailableto alow the court
in which the judgment was entered to decide subsequently whether the
witnesseswho testified at the trid had testified fasdy, and, if it should
decidethat they hed, to dtrike out the judgment, then the judgment might
be the beginning, rather than the end, of litigation. Keanev. Sate, 164
Md. 685, 689, 166 A. 410; Bernard v. State, 193 Md. 1, 65 A.2d
297.”

Seealso, eg., Jacksonv. Sate, 218 Md. 25, 28, 145 A.2d 234, 235 (1958) (coram nobis*‘ must be
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confined to casesinwhich thesupposed error inheresinfactsnot actualy inissue under the pleadingsat
thetrid’”); Johnsv. Sate, 216 Md. 218, 221, 140 A.2d 56, 57 (1958); Johnson v. Sate, 215 Md. 333,
336, 138 A.2d 372, 373 (1958) (“ether thewrit of error coramnobis or proper motion isavailable, in
both civil and crimind caseswithout limitation asto time, to bring beforethe court factswhich werenot
brought intoissueat thetrid of the case, and which were materia to the validity and regularity of the
proceedings’); Hawksv. Sate, 162 Md. 30, 31-32, 157 A. 900, 901 (1932); Bridendolph v. Zdlers
Executors, 3Md. 325, 333 (1852) (“there ought to be no doubt in Maryland, that awrit of error coram
nobisliesto correct an error in fact, in the same court wheretherecordis. If there be an error in the
process, . . . it shal bereversed in the same court, by writ of error sued thereon beforethe samejudge’).
Although the scope of theissueswhich could beraised inatraditiond coram nobis procesding may
have been narrow, it isnoteworthy that oneof theissueswhich could be raised was the vol untariness of
apleainacrimind case. AsJudge Ddaplaine again stated for the Court in Bernard v. Sate, 193 Md.

1, 4, 65 A.2d 297, 298 (1949),

“thewrit [of error coramnobig] will lieto set asde ajudgment obtained
by fraud, coercion, or duress, or where a plea of guilty was procured
by force, violence, or intimidation, or where a thetime of thetrid the
defendant wasinsane, when such factswere not knownto thetrid court
when the judgment was entered, or where the accused was prevented by
fraud, force, or fear from presenting defensive factswhich could have
been usad & histrid, when such factswere not known to the court when
thejudgment wasentered. Thewrit will not lieto correct anissue of fact
which has been adjudi cated even though wrongly determined; nor for
dleged fdsetestimony at thetrid; nor for newly discovered evidence.”
(Emphasis added).

Ealier, inKeanev. Sate, 164 Md. 685, 692, 166 A. 410, 412-413 (1933), the Court, by Judge Offuit,
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explained (emphasis added):

“But it hasbeen generdly hdd that, wherethewritisavallable, it liesto
reverse ajudgment obtained by fraud, coercion, or duress, aswherea
plea of guilty was procured by force, violence or intimidation, or
where a thetime of thetrid the defendant wasinsane, when such facts
were unknown to the court when the judgment was entered (16 C.J.
1326), or wheretheaccused was prevented by fraud, force, or fear from
presenting defend vefactswhich could havebeen used at histrid, when
such factswere not known to the court when thejudgment was entered.
Ibid.; 30A. L. R 686. By thedecided weight of authority, however, the
remedy isnot broad enough to reach every casein which there hasbeen
anearoneousor unjugt judgment, on the soleground that no other remedy
exids, but it must be confined to casesin which the Supposad eror inheres
infactsnot actudly inissue under the pleadingsat thetrid, and unknown
to the court when the judgment was entered, but which, if known, would
have prevented thejudgment. Accordingly itisstated asagenerd rule
that ‘ thewrit of error coramnobisdoesnot lieto correct anissue of fact
which has been adjudicated, even though wrongly determined; nor for
dleged fasetesimony at thetrid; nor on the ground that ajuror swore
falsely asto his qualification; nor for newly discovered evidence.”

See Sandersv. The Sate, 85 Ind. 318, 333 (1882) (aleading coram nobis case, cited with approva by
thisCourtinKeane, 164 Md. a 692, 166 A. & 412, inwhich the Supreme Court of Indianadirected the
trid court to vacatethejudgment in acrimina case because* the pleaof guilty wasnot thevoluntary act
of theaccused,” and directed thetrid court to dlow the guilty pleato be withdrawn and to order anew
trid inthecrimind case). Seealso Campbd | v. Sate, 229 Ind. 198, 96 N.E.2d 876 (1951) (conviction
onaguilty pleawasinvdidated in acoram nobisproceeding wheretherecord of thecrimind caseshowed
that therewasnot aninquiry to show that the pleawasvoluntary, and where the state rule governing the

acceptance of guilty pleas was violated).

Whenatrid court, inviolation of Rule4-242(c) and (d) and the condtitutiond principles st forth
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in Boykinv. Alabama, supra, fal sto ascertain from the accused therequisteanswers, informetion or facts
permitting the court to determinethat aguilty pleaor nolo contendere pleaisvoluntary, thereisan
erroneousfactud gap, rdaing to avoluntariness matter which isnot adjudicated by the court on acomplete
factud record, and which, if the accusad’ sansverswere known, might well have prevented the acogptance
of theplea. Arguably, thedlegeationsin the present casearewithin thetraditiond * purpose of the[coram
nobis] writ [which] isto bring before the court factswhich were not brought into issue a thetrid of the
caxe, andwhichwerematerid tothevdidity and regularity of the proceedings, and which, if known by the
court, would have prevented thejudgment.” Madisonv. Sate, supra, 205 Md. a 432, 109 A.2d a 99.

We need not, however, decidewhether Skok’ salegations, if established, would be sufficient for
relief under the older, traditiona scopeof thewrit of error coramnobis. More recent cases and sound
public policy warrant a somewhat broader scope of coram nobis.

Theleading American case concarning the nature and scope of acoram nobis procesding is United
Satesv. Morgan, 346 U.S. 502, 74 S.Ct. 247, 98 L.Ed. 248 (1954). The respondent Morgan in 1939,
inthe United States Didtrict Court for the Northern Digtrict of New Y ork, had pled guilty to afedera
crimind chargeand had been sentenced to afour-year prisontermwhich hesarved. 1n 1950, Morganwas
convictedin New Y ork on agtate criminal charge, and, because of the 1939 federal conviction, he
recaived alonger sentence as asecond offender than he would have otherwiserecaived. Morgan thenfiled
inthe United States Didtrict Court for the Northern Didrict of New Y ork amotion for awrit of error coram
nobis, challenging the 1939 conviction on theground that his constitutiond right to counsdl had been
violated, ashe had not been furnished counsd and had not walved theright to counsd. TheDidtrict Court,

without ahearing, denied rdief, but the United States Court of Apped sfor the Second Circuit reversed
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and remanded for ahearing on the dlegations. Upon the Government’ s petition for awrit of certiorari,
chdlenging theavallability of coram nobisrdief under the drcumstances, the Supreme Court granted the
certiorari petition and affirmed the judgment of the United States Court of Appeals.
Judtice Reed for the Court in Morgan initidly reviewed the traditiond nature of acoram nobis

proceeding asfollows(346 U.S. & 507-508, 74 S.Ct. 250-251, 98 L.Ed. at 254-255, footnotesomitted):

“Thewrit of coram nobiswas availableat common law to correct
errorsof fact. It wasalowed without limitation of timefor factsthet affect
the*vdidity and regulaity’ of thejudgment, and wasused in both civil and
crimind cases. Whilethe occasonsfor its use wereinfrequent, no one
doubtsitsavailability a common law. Coramnobishas had acontinuous
dthoughlimited useasoin our gates. Although thescope of theremedy
a common law isoften described by referencesto theinstances specified
by Tidd' sPractice, see note 9, supra, its use has been by no means o
limited. TheHouse of Lordsin 1844 took cognizanceof an objection
through thewrit based on afailureproperly to swear witnesses. Seethe
O Conndll case, [11 Cl & F 155, 8 Eng Reprint 1061,] note 11, supra.
It hasbeen usad, inthe United States, with and without Satutory authority
but dwayswith reference to its common law scope — for example, to
Inquire asto theimprisonment of adavenot subject to imprisonment,
Insanity of adefendant, aconviction onaguilty pleathrough the coercion
of fear of mob violence, failure to advise of right to counsel.”

After pointing out that coram nobisrelief was an“ extraordinary remedy” and should be employed only
upon “compdlling” drcumstances, the Morgan opinion addressed thetraditiond requirement that coram
nobisrdief must be based on facts unknown to thetrid judgein the crimind case. The Court dated (346
U.S. at 511-512, 74 S.Ct. at 252-253, 98 L.Ed. at 256-257, footnotes omitted):

“Continuetion of litigetion efter find judgment and exhaustion or waiver

of any statutory right of review should be allowed through this
extraordinary remedy only under drcumstances compdling such adtionto
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achievejudice. Therearesuggestionsin the Government’ shrief that the
factsthat judify coram nobis procedure must have been unknown to the
judge. Sincerespondent’ syouth and lack of counsdl were so known, it
Isargued, theremedy of coramnobisisunavailable. Onefindssmilar
datements asto the knowledge of thejudge occasondly intheliterature
and cases of coramnobis. Such an attitude may reflect the rule that
deiberatefalureto useaknown remedy a thetime of trid may beabar
to subsequent rdiance onthe defaulted right. Thetrid record gpparently
showsMorgan waswithout counsdl. . .. Healleges he was nineteen,
without knowledge of law and not advised astohisrights. Therecord is
barren of the reasonsthat brought about atria without legd representation
for theaccused. Asthepleawas’ guilty’ no details of the hearing gppear.
... Inthisgtate of the record we cannot know the facts and thuswe must
rely on respondent’ s allegations.”

The Morgan opinion concluded by holding that coram nobis should be availableto raise
“*fundamentd’” errorsin attempting to show that acriminad conviction wasinvalid under crcumstances
whereno other remedy ispresently available and wherethere weresound reasonsfor thefailure to seek

relief earlier. TheCourtsaid (346 U.S. & 512-513, 74 S.Ct. at 253, 98 L.Ed. at 257, footnotes omitted):

“IntheMayer case[United Satesv. Mayer, 235U.S. 55, 35 S.Ct.
16, 59 L.Ed. 129 (1914)] this Court said that coram nobisincluded
errors’ of themodt fundamenta character.” Under the rule of Johnsonv.
Zerbgt, 304 U.S. 458, 468, decided prior to respondent’ sconviction, a
federd trid without competent and intelligent waiver of counsd barsa
conviction of theaccused. Whereit cannot be deduced from therecord
whether counse was properly waved, wethink, no other remedy being
then availableand sound reasonsexigting for failureto seek gppropriate
edlier rief, thismation in the nature of the extraordinary writ of coram
nobismust be heard by thefederd trid court. Otherwiseawrong may
gand uncorrected which the available remedy would right. Of course, the
absence of a showing of waiver from the record does not of itself
invalidatethejudgment. Itispresumed the proceedingswere correct and
the burden rests on the accused to show otherwise. * * *

“ Although theterm hasbeen served, theresults of the conviction may
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perdgst. Subsequent convictionsmay carry heavier pendties, avil rights
may beaffected. Asthe power to remedy aninvdid sentence exists, we
think, repondent isentitled to an opportunity to atempt to show thet this
conviction was invalid.”

The Morgan holding asto the scope of coram nobis proceedings was not based on federal
constitutional requirements applicableto the states; instead, it involved amatter of federal crimina
procedure. Consequently, theMorgan holding wasnot binding upon state courts. Neverthdess, tothe
extent that gppdlate courtsin other ates have consdered Morgan, they have generdly followed it. For
example, asstated by the Supreme Court of Pennsylvaniain Commonwealth v. Sheehan, 446 Pa. 35,
40, 285 A.2d 465, 468 (1971),

“the Court in Morgan noted that coram nobis as gpplied in American

jurisdictionshad not been confined drictly tomattersof fact. TheCourt's

conclusion commends itself to us as an appropriate and salutary

application of this ancient writ in the contemporary setting . . . .”
Seealso, eg., Satev. Urbano, 105 Ariz. 13, 457 P.2d 343 (1969) (achdlengeto the voluntariness of
aquilty pleacan berasedinacoram nobisproceeding by onewhose period of sugpenson of sentencehas
passed, citing Morgan, but the court upheld thedenid of relief on theground thet invol untarinesswas not
shown); Larimorev. State, 327 Ark. 271, 279-282, 938 S.W.2d. 818, 822-823 (1997) (the court,
relying upon Morgan, hed that coram nobiswasavallableto chdlengeaconviction ontheground that the
prosecution withheld exculpatory evidence); Satev. Ledezma, 1989 WL 64151 (Del. Super. 1989)

(relying upon Morgan, the court in acoram nobis proceeding invaidated acrimina conviction onthe

ground thet thetrid judgeinthe crimind case had acoepted the guilty pleawithout complying with crimind
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rulessmilar to Maryland Rule4-242); Tolar v. Sate, 196 So.2d 1, 5-6 (Fla. App. 1967) (theMorgan
holding is*“gpplicableto our courts’ and permits, inter alia, achalengeto the voluntariness of aguilty
plea); Wong v. Among, 52 Haw. 420, 425-426, 477 P.2d 630, 634 (1970) (the court held, citing
Morgan, that coram nobisis available to chalenge convictions on the ground, inter alia, that guilty pless
were not voluntary); Pikev. Sate, 152 Me. 78, 82-83, 123 A.2d 774, 776 (1956) (the court, quoting
Morgan, took the pogition that coram nobisisavailableto chalengeaconviction on the ground thet the
accused’ sright to counsdl wasviolated, but the court aso held that therewas no violation of theright to
counsd); Powell v. Sate, 495 SW.2d 633, 635-636 (Mo. 1973) (coram nobisisavailabletoatack a
conviction on theground that the accused was denied the right to counsd, but, inthis case, the dlegations
wereinsufficent and, dternatively, the petitioner was not suffering collateral consegquencesasrequired by
Morgan); Satev. Eaton, 280 SW.2d 63, 65-66 (Mo. 1955) (denid of amation in the nature of awrit
of error coram nobiswas reversed by the state Supreme Court, relying on Morgan, where the movant
chdlenged acrimind conviction on theground thet the prosecution knowingly used perjured tesimony);
Chauncey v. Warden, 88 Nev. 500, 501, 501 P.2d 1039, 1040 (1972) (in holding that aconviction may
|ater be collaterdly chalenged based on the dleged involuntariness of aguilty plea, the Sate Supreme
Court, quoting Morgan, pointed out that “[i]t is settled that aconviction in which the sentence hasbeen
served may belater challenged when the effects of that conviction remain”); Satev. Janiec, 52 N.J.
Super. 1,17-19, 144 A.2d 561, 569-571 (1958) (adopting the principles of Morgan, the court held that
apersonwho has served hisor her sentence may collaeraly chalenge the conviction on condtitutiona
groundshby filing amation which * should havetheattributes and incidents of thewrit of coramnobis’); In

the Matter of the Petition of Brockmueller, 374 N.W.2d 135, 138 (S.D. 1985) (“ The state further
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arguesthat coram nobisisingpplicableinthiscase asthewrit isavailableto redressonly errorsof fact and

not of law. Wehold, however, that coram nobisencompassesiegd erorsof conditutiond significance”

citing severa federal cases).

Conseguently, asaresult of United Satesv. Morgan, in both federd and state courts, the scope

of acoram nobis proceeding has been broadened. Asset forth by Professor Wright (3 Wright, Federal

Practice and Procedure Criminal 2d, § 592, at 429-432 (1982), footnotes omitted),

“[t]he present-day scope of coram nobisis broad enough to encompass
not only errors of fact that affect the validity or regularity of legal
proceedings, but also lega errors of acongtitutional or fundamental
proportion. Theconvictionispresumed to have been theresult of proper
proceedings, and the burdenis on the defendant to show otherwise. In
Morgan the Court said broadly thet ‘in behdf of theunfortuneates, federa
courtsshould act indoing judiceif therecord mekesplan aright tordief,

but it dso said that courts should use ‘this extraordinary remedy only
under circumstances compelling such action to achieve justice.’

“TheMorgan casehasencouraged lower courtstoalow challenges
of aconviction by coram nobis on behdf of adefendant who hasnot yet
commenced sarving his sentence or has completed service of it. The
Supreme Court hasexpresdy recognized, in adifferent but not dissmilar
context, ‘the obviousfact of lifethat most crimind convictionsdoin fact
entall adversecollatera legd consequences” Coramnobisisavallableto
challenge a conviction in order to remove these consequences.”

ThisCourt hasnot previoudy inacoram nobis case cong dered United Siatesv. Morgan and its

progeny in state and federd courts.” Nevertheless, we have cited Morgan as supporting authority in two

7

There were two coram nobiscasesin this Court after the Morgan opinion. They were Jackson v.

Sate, 218 Md. 25, 145 A.2d 234 (1958), and Johnsv. Sate, 216 Md. 218, 140 A.2d 56 (1958). This
Court’ sopinionsin those cases neither considered nor even cited Morgan. An examination of the briefs

(continued...)
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caseswhich were not coram nobis proceedings. Thus, in Adkinsv. Sate, 324 Md. 641, 598 A.2d 194
(1991), we hdd thet an gpped from an order revoking adefendant’ s probation and reimposing aprevioudy
suspended sentence was not rendered moot by the defendant’ s having completely served his sentence
during the pendency of the gpped. Thereason for our holding in Adkinswasthat the violation of probation
finding would have collaterd lega consequences, and, in support of thisreasoning, we extensvely rdied
upon Morgan and smilar federal cases. Adkins, 324 Md. at 652-654, 598 A.2d at 200-202. In
Fairbanksv. Sate, supra, 331 Md. at 486, 629 A.2d at 65, holding that acrimina defendant at a
recidivist sentencing hearing wasnot entitled to collaterally attack apreviousconviction, we pointed out
that other remediesinduding coram nobiswereavailable, and we dited, inter alia, theMorgan case. See
asoRubyv. Sate, supra, 353 Md. at 110-111, 724 A.2d a 678 (discussing Morgan in connection with

holding that acoram nobisproceeding isasgparate dvil action and not part of theunderlying crimind case).

Alongwiththevas mgority of gppelate courtswhich have consdered the matter, webdievethat
the scopeof coram nobis, asdelineated in United Statesv. Morgan, isjustified by contemporary
conditionsand public policy. Very ofteninacrimind case, becauseof ardatively light sanctionimposed
or for some other reason, adefendant iswilling to forego an goped evenif errors of aconditutiond or

fundamenta nature may have occurred.? Then, when the defendant |ater learns of asubstantial collaterd

" (...continued)
in those cases discloses that Morgan was not cited by the partiesin either case.

8 Inrecentyears, appeashave beentakenin areatively small percentage of circuit court criminal cases.

For example, during fisca year 1999 (July 1, 1998 to June 30, 1999), 70,774 crimina cases plus 40,309
juvenile cases (of which 30, 276 were delinquency cases) were terminated in the circuit courts. The
(continued...)
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consequence of the conviction, it may betoo late to apped, and, if the defendant isnat incarcerated or on
paroleor probation, heor shewill not be adleto chalengethe conviction by apetition for awrit of habeas
corpus or a petition under the Post Conviction Procedure Act.

Moreover, seriouscollateral consequences of crimina convictions have become much more
frequentinrecent years. Thepast few decadeshave seen aproliferation of recidivist satutesthroughout
thecountry. Inaddition, goparently because of recent changesinfederd immigration laws, regulaions, and
adminidration, there has been aplethoraof deportation procsedingsagaing non-citizensbasad on rddively
minor crimind convictions. Because of this Maryland Rule 4-242 was recently amended by adding the
following provision:

“(e) Collateral Consequences of a Plea of Guilty or Nolo
Contendere. Before the court accepts a plea of guilty or nolo
contendere, thecourt, the State sAttorney, the atorney for the defendart,
or any combination thereof shdl advisethe defendant (1) that by entering
thepleg, if thedefendant isnot aUnited States citizen, the defendant may
faceadditiona conssquencesof deportation, detention, or indigibility for
ctizenship and (2) that thedefendant should consult with defensecounsd
if thedefendant i srepresented and needsadditiondl information concerning
the potentid conseguencesof theplea. Theomisson of advice concarning

the collaterd conssquencesof apleadoesnot itsdf mandatethat theplea
be declared invalid.”

Inlight of these seriouscollaterd consegquences, there should bearemedy for aconvicted personwhois

not incarcerated and not on parole or probation, who issuddenly faced with asignificant collatera

8 (...continued)

Annual Report of the Maryland Judiciary 1998-1999, at 46, 59 (December 1, 1999). During the same
one year period, the Court of Specia Apped s disposed of 661 criminal cases and 35 juvenile cases. 1d.
at 25.
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consequenceof hisor her conviction, andwho can legitimatdy chalenge the conviction on condtitutiona
or fundamenta grounds. Such person should be ableto fileamotion for coram nobisrdief regardless of
whether the alleged infirmity in the conviction is considered an error of fact or an error of law.

Thisexpanded scope of coram nobisto chalengecriminal convictionsis, however, subject to
severa important qudificationswhich are st forth in United Satesv. Morgan and the cases gpplying
Morgan. Thus thegroundsfor chdlengingthecrimina conviction must beof acongtitutiond, jurisdictiond
or fundamentd character. United Satesv. Morgan, 346 U.S. a 512, 74 S.Ct. at 2553, 98 L.Ed. a 257.
See, eg., U.S v. Mandd, 672 F.Supp. 864, 867 (D. Md. 1987), aff'd, 862 F.2d 1067 (4th Cir. 1988),
cert. denied, 491 U.S. 906, 109 S.Ct. 3190, 105 L.Ed.2d 699 (1989); Larimorev. Sate, supra, 327
Ark. a 279-280, 938 SW.2d at 822; Satev. Scales, 593 N.E.2d 181, 184 (Ind. 1992); In the Matter
of the Petition of Brockmueller, supra, 374 N.W.2d at 137.

Inaddition, apresumption of regularity attachestothecrimina case, and the burden of proof ison
the coram nobis petitioner. Morgan, 346 U.S. at 512, 74 S.Ct. a 253, 98 L.Ed. at 257 (“It ispresumed
the[criminal] proceedings were correct and the burden rests on the accused to show otherwiseg”);
Larimorev. Sate, supra, 327 Ark. at 279, 938 SW.2d at 822; Satev. Scales, supra, 593 N.E.2d at
184; Dwyer v. State, 151 Me. 382, 395-396, 120 A.2d 276, 284 (1956).

Furthermore, the coram nobis petitioner must be suffering or facing significant collateral
consequencesfromtheconviction. See, eg., United Satesv. National Plastikwear Fashions, Inc., 368
F.2d 845, 846 (1966), cert. denied, 386 U.S. 976, 87 S.Ct. 1171, 18 L .Ed.2d 136 (1967) (petitioner’'s
“dlegationsfailed to show any outstanding adverselega consaquencesfrom hisconviction and one-month

sentence. . ., imposed and served nearly twelve years ago, which were necessary . . . to vacate the
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judgment of conviction even under theliberd scopeof coramnobis’); Satev. Scales supra, 593 N.E.2d
at 184; Powel| v. Sate, supra, 495 SW.2d at 635-636; In the Matter of the Petition of Brockmudler,
supra, 374 N.wW.2d at 137.

Basic principlesof waiver are gpplicabletoissuesraised in coram nobis proceedings. United
Satesv. Morgan, 346 U.S. at 512, 74 S.Ct. at 253, 98 L.Ed.2d at 257. Smilarly, whereanissue has
beenfindly litigatedin aprior proceeding, and thereare nointervening changesin the gpplicablelaw or
controlling case law, theissue may not berdlitigated inacoram nobisaction. See Commonwealthv.
Ditmore, 242 Pa. Super. 248, 253-254, 363 A.2d 1253, 1256 (1976). Seealso U. S v. Manddl,
supra, 672 F.Supp. at 867, 871-873. Therefore, the same body of law concerning waiver and fina
litigetion of anissue, whichisapplicableunder theMaryland Post Conviction Procedure Act, Code (1957,
1996 Repl. VVol., 1999 Supp.), Art. 27, § 645A (b) through (d), shal be applicable to acoram nobis
proceeding chalengingacrimind conviction. See, eg., Satev. Rose, 345Md. 238, 243-250, 691 A.2d
1314, 1316-1320 (1997); Hunt v. Sate, 345 Md. 122, 132-139, 691 A.2d 1255, 1259-1263, cert.
denied, 521 U.S. 1131, 117 S.Ct. 2536, 138 L.Ed.2d 1036 (1997); Satev. Hernandez, 344 Md. 721,
690 A.2d 526 (1997); Walker v. Sate, 343 Md. 629, 640-650, 684 A.2d 429, 434-439 (1996); Oken
v. Sate, 343 Md. 256, 269-273, 681 A.2d 30, 36-38, cert. denied, 519 U.S. 1079, 117 S. Ct. 742,
136 L.Ed.2d 681 (1996); Curtisv. Sate, 284 Md. 132, 395 A.2d 464 (1978).

Fndly, oneisnot entitled to chalengeacrimind conviction by acoram nobisproceeding if another
gtatutory or common law remedy isthen available. See, e.g., United Satesv. Morgan, 346U.S. 512,
74 S.Ct.a 253,98 L.Ed. at 257 (*no other remedy being then available. . ., thismotionin the nature of

the extraordinary writ of coram nobismust beheard by the. . . trid court”); U. S v. Mandd, supra, 862
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F.2d at 1075; In the Matter of the Petition of Brockmueller, supra, 374 N.W.2d at 137 (“ Satutory
remediesmust be unavailable or inadequate before apetition for coramnobisrdief canbegranted”). If
oneisincarcerated asaresult of thechalenged conviction or ison paroleor probetion, heor shewill likely
have aremedy under the Post Conviction Procedure Act or habeas corpus. Someoneinthisposition,
therefore, shall not be entitled to coram nobis relief.

Althoughthe Maryland Generd Assembly in 1995 limited apersonto“ one petition, arising out of
eechtrid, for relief” under the Post Conviction Procedure Act, the Legidature did providethat a“ court
may initsdiscretion reopen apostconviction proceeding that was previoudy concludedif the court
determinesthat such actionisin theinterests of judtice” Art. 27, 8 645A(a)(2). See Graysonv. Sate,
354 Md. 1, 728 A.2d 1280 (1999). In our view, the Satutory right of one who isincarcerated or on
paroleor probation to request areopening of apost conviction proceeding to challenge aparticular
conviction, isastatutory remedy which will preclude achalengeto that conviction by coram nobis.
Accordingly, the expanded coram nobis remedy to chalengeacrimind conviction, which wetoday
recognize, will ordinarily beavailable only to apersonwho, based on the conviction, isnot incarcerated
and is not on parole or probation.

Applying the above-described criteriato the present case requiresaremand to the Circuit Court
for ahearing on Skok’s allegations.

Asprevioudy indicated, the courts have consistently held that the scope of a coram nobis
proceeding encompassesi ssues concerning the voluntariness of aguilty or nolo contendere plea, and
whether therecord showsthat such pleawasunderstandingly and voluntarily mede under the principles of

Boykin v. Alabama, supra, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274. See, eg., Navarrov.



-28-

United Sates, 449 F.2d 113, 114 (9th Cir. 1971) (whereaguilty pleawasnot knowingly made, relief
isavailablein acoram nobis proceeding); United Satesv. Srother, 434 F.2d 1292, 1293 (5th Cir.
1970) (wherequilty pleasdlegedly were* not tendered with an understanding of the nature of the cherge’
and“ nat entered with an understanding of the consequencesof thepleg,” petitioner wasentitled toahearing
inacoram nobiscase); Holloway v. United Sates, 393 F.2d 731, 732-733 (9th Cir. 1968) (coram nobis
petitioner was “ certainly entitled to a hearing to determine whether or not his prior conviction was based
upon aninvoluntary guilty pleg’); McNalley v. Sate, 468 S0.2d 209, 211 (Ala. Cr. App. 1985) (aguilty
pleawas accepted in violation of the requirements of Boykin v. Alabama, and the accused was entitled
to rdief inacoram nobisaction); Tolar v. Sate, supra, 196 So.2d at 5-7 (allegationsin acoram nobis
case, that thequilty pleainacrimina casewasinvaluntary, were hdd to be sufficent to entitle the petitioner
to ahearing); Wong v. Among, supra, 52 Haw. a 425-426, 477 P.2d at 634 (the coram nobis court was
ordered to vacate crimina convictions because the record failed to show that the guilty pleaswere
voluntary and understandably entered); Wood v. Sate, 354 S0.2d 1122, 1123 (Miss. 1978); Chauncey
v. Warden, supra, 88 Nev. a 501-502, 501 P.2d at 1040; United Satesv. Liska, 409 F.Supp. 1405,
1406-1407 (E.D. Wis. 1976).

Moreover, the courts have regularly held thet violaions of rulessmilar to Maryland Rule 4-242,
whicharedesignedtoinsurethat guilty and nolo contendere pleasarevoluntary, congtitute abasisfor
coram nobisrelief. See, e.g., Shelton v. United Sates, 242 F.2d 101, 112-113 (5th Cir. 1957), set
asde by court sitting en banc, 246 F.2d 571 (5th Cir. 1957), en banc decision reversed and original
judgment remanding totrial court upheld, 356 U.S. 26, 78 S.Ct. 563, 2 L.Ed.2d 579 (1958); Sate

v. Ledezma, supra; Thacker v. Sate, 254 Ind. 665, 669-670, 262 N.E.2d 189, 191-192 (1970);
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Campbdll v. Sate, supra, 229 Ind. 198, 96 N.E.2d 876; United Satesv. Tyler, 413 F.Supp. 1403,
1405-1406 (M.D. Fla. 1976).
Theissuesconcerning Skok' s pleas have nat previoudy beenlitigated, and Skok isclearly facing
subgtantia collatera consegquencesfromhistwo convictions. Skok, not being incarcerated or on parole
or probation asaresult of the convictions, presently hasno ather commonlaw or gatutory remedy. Under

the circumstances, Skok was entitled to a hearing under his motion for coram nobis relief.®

JUDGMENT OF THE COURT OF SPECIAL
APPEALS REVERSED AND CASE
REMANDED TO THAT COURT WITH
DIRECTIONS TO REVERSE THE
JUDGMENT OF THE CIRCUIT COURT
FOR PRINCE GEORGE'SCOUNTY AND
REMAND THE CASE TO THE CIRCUIT
COURT FOR PRINCE GEORGE SCOUNTY
FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTS IN THIS COURT AND IN THE
COURT OF SPECIAL APPEALSTO BE
PAID BY THE RESPONDENT.

° Inlight of our holding with regard to coram nobis, we do not reach Skok’ saternative argument that

heisentitled toreief under Rule4-331(b) based on* mistake, or irregularity.” Wenote, however, that Rule
4-331 isnot acommon law or statutory remedy, and thus the possibility of relief under the rule would not
preclude coram nobisrelief. Cf. Sate v. Kanaras, 357 Md. 170, 183-184, 742 A.2d 508, 515-516
(1999).



