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PARENT/CHILD—DOCTRINE OF NECESSARIES—MEDICAL TREATMENT—
LIABILITY—Where a paent is unable or unwilling to pay for a minor child's necessary
emergency medica tretment a the time of incurson of the treatment, the child, upon
reeching the age of mgority, may be held liable under the doctrine of necessaries for those
medica services rendered during his or her minority.
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On 1 May 2000, judgment was entered by the Didrict Court of Mayland, sitting in St.

Mary’s County, in favor of Prince George's Hospitd (Respondent) in a it brought by it



agang Michdle M. Schmidt (Petitioner) to recover $1756.24 for medica services provided
by it to her in 1997 when she was 16 years of age. Petitioner was an adult when the suit was
filed in 1999. Petitioner appealed to the Circuit Court for St. Mary’s County. She contended
that she could not have been sued while a minor, as there was, in her view, no Maryland statute
or common law holding that a minor child is liable for medica necessaries, and therefore she
could not be sued as an adult for the medica services rendered when she was a minor.
Respondent countered that a minor may be hdd lidble for necessay emergency medicd
treetment under the doctrine of necessaries and that such liability was not extinguished merely
upon reeching adulthood. On 6 November 2000, the Circuit Court entered a judgment in the
appeal® in favor of Respondent in the amount of $1756.24, plus interest and costs. Respondent
recovered the amount of the judgment from Petitioner through wage atachments.

We granted Petitioner’ swrit of certiorari on 9 January 2001.2

The quedtions presented in the successful petition, modified only styligticdly, are:

1 Whether, under Maryland law, a minor under a legd disaility is
persondly ligble for medica necessaries rendered upon her person; and
therefore, suable as an adult under an implied contractua promise to pay
the medical provider?

2. May a 16 year old make a binding promise to pay at age 18?

We dhdl affirm.

1 As the amount in controversy was less than $2500, Maryland Code (1998 Repl. Val.),
Courts and Judicia Proceedings Art., 8 12-401(f) and Maryland Rule 7-102(8)(1) provide for
such appedls to proceed de novo.

2 Schmidt v. Prince George' s Hospital, 362 Md. 359, 765 A.2d 142 (2001).



The materid facts of this case do not appear to be in dispute. On 7 March 1997,
Petitioner, then 16-years-old,® was involved in a two-vehicle collison. At the time, she was
adriving a 1997 Ford Escort owned by Lewis Arno Schmidt, Sr., her grandfather, and was insured
with personal injury protection (PIP) benefits through her father’s insurance company, Erie
Insurance Group.* Petitioner was transported to the Shock Trauma Unit & Prince George's
Hospital (Respondent), where she was initidly admitted as “Jane Doe” without an emergency
contact person or telephone number, because she was unconscious a the time of arival.
Although Respondent later was able to identify Petitioner's name and address, it was only able
to determine that her father was “Mr. Schmidt” and a teephone number for hm. Due to the
severity of Pditione’s injuries sustained in the collison, Respondent provided necessary
emergency medicad care for a brain concussion and an open scalp wound. As of her discharge

on 8 March 1997, Petitioner had incurred hospital expensesin the amount of $1756.24.

3 Petitioner’s date of birth was liged on Respondent’s hill for the medicd sarvices as
22 December 1980, afact she did not dispute.

4 In ord argument before the Circuit Court and this Court, Petitioner's counsd
indicated that the Erie policy was hdd by the grandfather, Lewis A. Schmidt, Sr. In her brief
to this Court, however, Pelitioner asserts that “the father received this exact amount [the
amount owed to Respondent] from his insurance carier, the Erie Insurance Group, by check
dated April 29, 1997.” See Pditioner's Brief at 8. Severd exhibits put into evidence indeed
indicate that the Erie policy was hdd by Petitioner’s father, Lewis A. Schmidt, J. On the
Disclosure Authorization filed by Petitioner with Respondent, Lewis A. Schmidt, Jr., is listed
as the named insured on the Erie policy. Additiondly, on the Assgnment and Authorization
form Petitioner filed with Erie, Petitioner’s father is again lised as the policy holder (with
Petitioner hersdf liged as the damant). Findly, in a letter dated 22 March 2000 from Erie
to Peitioner's counsd, an Erie Clams Supervisor indicated that Petitioner’s father held the
policy with Erie and that he was sent the 29 April 1997 PIP proceeds check.
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Soon dfter her release from the hospitd, Petitioner filed for benefits under the
coverage provided in her father's Erie policy. During the claim process, Petitioner and her
father provided severd documents to Erie regarding her medica expenses. On 16 March
1997, Peitioner and her father dgned a Disclosure Authorization, authorizing Petitioner’s
treating physician to furnish Erie with the records of her post-accident treatment. On 1 May
1997, Peitioner and her father sgned an Assgnment and Authorization of benefits under the
PIP coverage indructing and directing Erie to pay directly to her treating physcian the amount
owed hm. Theredfter, a check in the amount of $1756.24 also was issued by Erie to “Lewis
A. Schmidt for Minor, Michdle Schmidt” in reference to “Prince George's Hospita Center,
Service Date 03-07-1997 to 03-08-1997." The check was negotiated, but the funds were not
used by Petitioner or her father to pay Respondent; rather, the funds apparently were used to
purchase areplacement automobile for Petitioner.

Following an unsuccessful demand for payment made to Petitioner, Respondent filed
ait in the Didrict Court, in Petitioner's county of resdence, on 19 November 1999, after she
attained her mgority. Petitioner filed a Notice of Intention to Defend, explaining that she
denied ligbility and that the debt was the responshility of Prudential Hedth Care Plan, Inc®
Petitioner theresfter filed a motion for summary judgment or to dismiss based on her age at

the time the medicd services were provided. The motion was denied. Nether Petitioner nor

5 Although Petitioner casudly hints in her brief a Prudentid Hedth Care Plan, Inc.’s
ligbility, she directed us to no evidence in the record supporting Prudentid’s connection to this
case, other than her dam that Prudentid was her fahe’s HMO a the time of her
hospitdization.



her counsd appeared for trid. The Didrict Court granted judgment upon &ffidavit to
Respondent in the amount due for Petitioner's hospitd treestment.  Petitioner's appeal to the
Circuit Court resulted effectively in affirmance of the Didrict Court's judgment. The Circuit
Court explained its ruling, in pertinent part:

The quedtion is, a the time [Petitioner] was 16 plus when she had this accident,
and she was placed in the hospital for care. | think the evidence is undisputed
that the care was necessary for her wel-being, could possbly have affected her
living as a result of it. . . . So the Court finds that the evidence that is
uncontradicted, that she went to the hospita and the amount being sued for is for
sarvices rendered.  There is no suggestion that the services weren't reasonable
and fair, under the drcumstances. The question is . . . that even though it was for
her necessty, she has a disability and therefore cannot be held liable ether then
or after attaining the age of mgority. She attained the age of mgority when she
became 18. She was sued by [Respondent] for that debt. . . . People who ded
with minors deal with them at ther peil. But when a person goes to a hospital
for medicad treatment that is possbly life saving, no one would—I can't think
of any higher form of necessty for a person, and in this case [Petitioner], for
those services. Now, those services being a necessity, the parents and/or child
can be hdd responsble for. And if a child goes out and has to—it goes to the
hospitd, and at the time it is a minor a parent could be held responsible for that.
Parents are respongble for the necessities of their children. . . .

In this case the hospital rendered services to [Petitioner], and that debt
has not been paid. [Petitioner] has become an adult, and [Respondent] has sued
her as such, and the Court finds that those pleadings suing her individualy, not
through a custodian or ad litem, was perfectly appropriate. Now [Petitioner] has
the right to revert back, in evidence, that at the time this debt was incurred, as to
her minority, which it is undisputed she was a minor, none-the-less the Court
finds the lav has been wdl settled for a long time and has not changed, that
minors are responsble for necessties. Of course, it imputes that responsbility
to parents, but in this case she hesdf is responsble for that because it is a
necessty. There is no requirement that [Respondent] has to sue at this time,
within the Statute of Limitations, sues her as an adult. She is, as an adult, can use
the minority right she had, but the [Clourt does not find that she has a right to
dedline to pay a debt to a hospital under those circumstances, just because she
didn't execute any agreement. There certainly is an implied contract that she
should pay for medicd services for her benefit, no one edse's, and the law is
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well settled that the liability arises from an implied promise to pay. . . . [l]f the

emergency room had turned her down and she had died or suffered serious

injury because nobody was going to be responsible for paying it, then they would

sue the hospital for mapractice. . . . [H]er disability at that time is not an excuse

nor a defense for her obligations to the hospital.

We granted certiorari. Petitioner asserts that a 16-year-old child is not legdly capable
of meking an implied contract to pay for emergency medica treatment rendered for her
benefit, and tha the doctrine of necessaries does not permit a hospital to sue a minor child and
obtain a money judgment without naming the parent as the primary, legdly responsible person.
Not having done so, Respondent may not sue Petitioner, upon her reaching adulthood, for the
cost of the medicad treatment provided to her when a minor. Respondent naturaly counters
that the Digrict Court and the Circuit Court correctly entered judgment in its favor for the
vdue of the emergency treatment rendered to Peitioner and correctly uphed Respondent’s

cdam initiated soldy against Petitioner after the disability period defined by her age had

ended.

.

A.
In the absence of a datute to the contrary, the prevaling modern rule is that a minor's
contracts are voidable;® neverthdess, it dso is wel established that a minor may be lidble for

the value of necessaries furnished to him or her. This doctrine, eponymoudy referred to as

6 See Part I11.C for our discusson of Petitioner's assartion that contracts entered into
by minors are void ab initio, as opposed to voidable.
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the doctrine of necessaries, is well recognized in Maryland law. In Monumental Building
Association v. Herman, 33 Md. 128 (1870), our venerable predecessors explained somewhat
the breadth and application of this doctrine.

By the common law, persons, under the age of twenty-one years!” are not
bound by their contracts, except for necessaries, nor can they do any act, to the
injury of thar property, which they may not avoid, when arived a full age
Thar responghbility for cime or fraudulent deding, depends more on their
discretion and power to discriminate right from wrong, what is just or otherwise,
than on ther age. Infants have this indulgence from their supposed want of
judgment in their transactions with others, and the law takes this care of them
to prevent them from being imposed upon, or overreached by persons of more
years and experience.

They are dlowed to contract for their benefit with power in most cases,
to recede from ther contract when it may prove prejudiciad to them, but in their
contract for necessaries, such as board, apparel, medical aid, teaching and
instruction, and other necessaries, they are absolutely bound, and may be
sued and charged in execution; but it must appear that the things were
abolutely necessary, and auitable to their circumstances, and whoever trusts
them does so &t his peril, or asit is sad, dedswith them at aams’ length.

Their power, thus to contract for necessaries, is for their benefit, because
the procurement of these things is essentid to their exisence, and if they were
not permitted so to bind themsalves they might suffer.
Monumental, 33 Md. at131-32 (emphasis added).
Approximately 123 years later, in Garay v. Overholtzer, 332 Md. 339, 631 A.2d 429
(1993), the Court hdd that, dthough a parent is liddle at common law and by satute for the
medicd expenses incurred on one's child's behdf, the child, when contractually liable for

those medicd expenses because the parent is unable or unwilling to pay, may atempt to

" Effective 1 July 1973, the age of mgority in Maryland was reduced from 21 to 18
years of age. Maryland Code (1957, 1998 Repl. Val.), Art. | §24.
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recover those expenses from the tortfeasor who inflicted the injuries necesstating the medica
treatment. Garay, 332 Md. a 374, 631 A.2d a 444. The andydsin Garay began by noting
that “a minor can very wel be responsible for premgority medicd expenses not only through
emancipation, pre-payment, or through the death or incompetency, but also under the doctrine
of necessaries” Garay, 332 Md. at 367, 631 A.2d at 443. We acknowledged that “the
goplication of the necessaries doctrine is often limited t6 when the minor child is living with
and supported by his parents’ because parents are responsible a common law and by Satute
for the necessaries of ther children. Garay, 332 Md. a 368-69, 631 A.2d a 444; see Family
Law Art. 8 5-203(b)(1) (daing that the parents of a minor child “are jointly and severally
respongble for the child's support, care, nurture, welfare, and education”). We noted,
however, that “where the parent refuses or is unable to furnish necessaries, the infant is ligble
for necessaries furnished m or her.” Garay, 332 Md. at 369, 631 A.2d at 444. After
conddering the vaious manifedations and applications of this rule in cetan other
jurisdictions, we resolved that,

[d]lthough we dedline to vest a right to recover medicd expenses in a minor in

all cases, we agree that the doctrine of necessaries is sufficient to hold a

minor child liable for medical expenses incurred by him or her if it can be

shown that his or her parent is unwilling or truly unable to pay them. This

lidbility will, in tun, gve a minor the right to dam medica expenses on his or

her own behdf. It would be manifestly unjust to hold a child liable for medica

expenses but to deny that child the opportunity to recover those expenses from

awrongdoer.

Garay, 332 Md. at 371, 631 A.2d at 445 (emphasis added). We concluded:

it would be paently unfar to disdlow a cam by a minor child for medica
expenses, but to then subject that minor child's recovery to the hospitd lien.



Under such a circumstance, the minor must be alowed to recover medical
expenses to the extent that the minor will be liable for such expenses.

Id., 332 Md. a 373, 631 A.2d at 445 (emphasis added). The Court, however, did not need to
refine what was encompassed by the term “unwilling to pay”or explore the factua contexts in
other jurisdicions when the dternative of a parent's unwillingness to pay for a child's
necessaries triggered (or did not trigger) the child' sliability.

Most recently, in Johns Hopkins Hospital v. Pepper, 346 Md. 679, 697 A.2d 1358
(1997), we consgdered, among other issues, whether a minor may recover medica expenses
incurred to treat his injuries from damed medical mapractice where his parents were unable
to pay for those expenses and where ther dams againg the third-party tortfeasor were barred
by the daute of limitations. Reiterating that “[t]he doctrine of necessaries has long been a
feature of Maryland law,” we noted that both parties agreed that Garay was the contralling law
in that case. Pepper, 346 Md. a 692, 697 A.2d at 1365 (citing Monumental, 33 Md. 128).
In gpplying the doctrine, as explicated in Garay, to Pepper, we determined that the doctrine

is merdy an acknowledgment that for certain services, a minor should not be
heard to disavow a contract which by personal necessity required his or her
participation. In a case of caastrophic medicd injury, we can cetanly
conceive of a gStuaion where the parents can afford some but not al of the
injured child's past, present, and future medicd expenses. Assuming limitations
has barred parentad dams for such, the doctrine of necessaries protects an
inNjured minor's right to recover from a tortfeasor medical expenses that his or
her parents are ill-able to afford and for which he or she ultimately may be
liable. . . . We cannot countenance a result that would leave the only innocent
victim in such a transaction uncompensated for his or her injuries and
potentidly beholden to the compeled generosty of the taxpayer. Public policy
and judtice demand that an injured minor's right to recover medica expenses in
his or her own name dfter limitations has barred parenta dams begin where the
parents financid ability to provide for medical necessaries ends.



Pepper, 346 Md. at 694-95, 697 A.2d at 1365-66 (emphasis added). The facts of Pepper did
not require the Court to examine the unwillingness axiom of the necessaries doctrine.

The rationdes undelying Garay and Pepper recognize that public policy and judtice
demand that an injured minor have the right to recover incurred medical expenses from a third-
party tortfeasor, where the child's parents are unadle or unwilling to pay for those expenses,
because the medical provider may sue to recover them, ather during the child's minority or
within the dtatute of limitations after the child has reached the age of mgority. By paity of
reasoning, it would seem that such a child, upon attaining adulthood, may be liable in contract
to pay for medica necessaries provided to hm or her while a minor, if the parents were unable
or unwilling to pay for such necessaries. Before we may reach such a holding, however, it
seems prudent to examine how, if a dl, our Sster states regard the unwillingness prong of this
aspect of the doctrine of necessaries.

B.

There appears to be no case dsewhere that supplies a user-friendly, al-purpose
definition or scope of the term “unwilling to pay” in connection with the doctrine of
necessaries. The vast mgority of these cases share two common traits they are bereft of
detalled or subgtantive andyss of the “unwillingness’ standard, and the varying outcomes are
largdy fact-driven. Based on its survey of the foreign cases, the Dissent urges limiting our
goplication of “unwilling” only to cases in which: 1) the parent has abandoned the child; 2) the
parent contributes absolutdy nothing to the child's support; or 3) the child has recovered

medica expenses from a tortfeasor and the parent refuses to pay for the care. Dissent, dip op.



a 7-8. These categories of “unwillingness” dthough not entirdly inaccurate?, are too limiting.

Regarding the Dissent's second category, for example, a digtinction has been
recognized in a least one jurisdiction between a parent who aways refuses to pay his child's
hbills and refuses to provide any support to the child, and a parent who generdly supports his
child, but currently is refusng to pay only one bill. See North Carolina Baptist Hosp. v.

Franklin, 405 SE.2d 814 (N.C. 1991) (hdding a child is not liable when her parents did

8With regard to its firg category, parenta abandonment, the Dissent cites for support
In Re DawonkiewicZ s Estate, 203 N.W. 671 (Mich. 1925). The Dissent (dip op. a 7) reads
this case to have turned on the father's abandonment. Although the Michigan court mentioned
the father's abandonment, that was only a factud predicate to set the stage for the real issue
addressed by the court, whether the medical provider could recover by petition in the probate
court againg the appointed guardian (the child's mother) of the child's edtate. Id. a 671. The
edate of the child, who survived the automobile accident that caused his injuries which
necessitated the physician’'s care, was funded by the proceeds of the seftlement of a tort suit
brought by his mother, as next friend, against the tortfeasor. Id. The physcian’s recovery
agang the estate was alowed, despite the fact that his clam was based on an implied contract
with the child and not with the guardian-parent. Id. at 672. Therefore, this case does not redly
buttress the Dissent’ sfirst category of “unwillingness’ situations.

The Dissent cites two cases to support its second definition of “unwilling” (i.e. when
a parent contributes nothing towards the child's support). The interpretation of those cases by
the Dissent, however, takes them a bit out of context. In Trainer v. Trumbull, 6 N.E. 761
(Mass. 1886), the issue before the court was whether the items provided to the child were
“necessaries.” The facts of the case, however, do not turn on whether the child's parent “did
anything toward[] his care or support.” Trainer, 6 N.E. a 762. In Strong v. Foote, 42 Conn.
203 (Conn. 1875), the case did not hinge on the fact, as the Dissent suggests, that the “child’'s
guardian did not show any effort or intention to repair or preserve the child's teeth,” Dissent,
dip op. a 8 (ating Srong, 42 Conn. a 205), rather it turned on whether the dentist should
have “indituted an inquiry as to a guardianship over the defendant . . . as a pre-requisite for a
recovery inthisait . . . .” Srong, 42 Conn. a 205. Because the dentist had done work on the
child in the past and the child's guardian had paid for that work, the court found the dentist
acted reasonably in providing the indant necessary service to the child and hdd the child liable
for the cost. 1d. Although the guardian did refuse payment, we do not read the court’s analysis
asturning on that fact.
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everything they could in regard to necessaries except pay a hill). In the latter case category,
the parent does not qudify as “uwilling” and the child is not held ligble. The theory underlying
this digtinction is that to dlow differently would give some parents litle or no incentive to pay
for thar children's expenses. For the reasons explained infra, we are not persuaded to adopt
this distinction.

As to the Dissent’s third category, to be sure there are cases holding a child liable for
his or her necessaries where the child had recovered damages from the tortfeasor.® The
rationale in those cases seems to be that it is not unfar to require a child to pay for his or her
necessaries where he or she received money as damages because he or she will not be put in
any worse position then prior to the tort. See Cole v. Wagner, 150 SE. 339, 341 (N.C. 1929)
(“To dlow the defendant infant to recover upon this theory and then deny the plantff in the
present action the right to recover on the same theory of necessary expenses, would be blowing
hot and cold in the same breath.”). Similarly, there are courts that seem to conclude that a
child should not be required to pay for his or her necessaries where he or she has not recovered

damages from a tortfeasor.°

°See Bitting v. Goss, 166 S.E. 302 (N.C. 1932) (placing liability on a child for medica
expenses when his father refused to pay and the child recovered damages for his injuries); Cole
v. Wagner, 150 SE. 339 (N.C. 1929) (finding a child liable for his medical expenses after he
recovered damages and his father was unadle or uwilling to pay); Gardner v. Flowers, 529
SW.2d 708 (Tenn. 1975) (hoding a child, who recovered damages, lisble for medical
expenses which her parents were unable to pay).

YSee, eg., Poole v. Wilkinson, 42 Ga. 539 (Ga. 1871); Westrate v. Schipper, 279

N.W. 870 (Mich. 1938); North Carolina Baptist Hosp. v. Franklin, 405 S.E.2d 814 (N.C.

1991); Sege v. Hodges, 15 A.D.2d 571 (N.Y. 1961); Stetson v. Russell, 130 Misc. 713
(continued...)
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Some states appear to hold that, in order to find a parent “unwilling,” thus making a child
lidhle for his or her necessaries, a court should require hard and fast proof of default by the
parents. Those dates note that in order to meet the requirement of “unwilling,” it must be
shown that a parent was hilled and/or sued and till refused to pay.'* We shdl not subscribe to
that requirement as an essentid prerequisite to afinding of unwillingness.

There are a dgnificant number of states that interpret their version of the doctrine of
necessaries as placing liability on a child only when his or her parents are financially unable
to pay.’>? These cases involve similar factud situations and comparable andyses to the other
cases discussed infra, except for the omission of the “unwilling” prong.

The categories suggested in the Dissent should not be exclusve. While Judge Raker

states that “unless a case fdls into one of the three categories of cases . . ., | would not hold

19(....continued)
(N.Y. 1927); Madison Gen. Hosp. v. Haack, 369 N.W.2d 663 (Wisc. 1985).

1 See, eg., Setson v. Russl, 130 Misc. 713 (N.Y. 1927) (“[The father] was never
sarved in this action . . . . In order to fasten any liability on [the child] . . . it was absolutely
necessary for the plantiff to prove, . . . that he was unwilling to furnish such services, or would
not pay for them.”); Madison Gen. Hosp. v. Haack, 369 N.W.2d 663, 667 (Wisc. 1985)
(“[T]he record in this case is inaUffidet to establish the parents neglect, falure refusd, or
ingdility to pay. There is no evidence that the hospitd ever sought payment from [the
mother].”).

12See Poole v. Wilkinson, 42 Ga. 539, 540 (Ga. 1871) (“Perhaps if the guardian were
insolvent, and it could be proven that the services were necessary to the ward . . ., equity might
grat reief, and cause the debt to be pad out of the ward’'s property.”); Segel v. Hodges, 15
A.D.2d 571, 572 (N.Y. 1961) (“[T]he infant may be held liable for necessaries furnished to him
if his parents . . . are unable to pay for them.”) (citations omitted); Greenville Hosp. Sys. v.
Smith, 239 S[E.2d 657, 658 (S.C. 1977) (“[T]he minor is not liable unless the parents are
unable to pay the reasonable value of the hospital services. .. .").
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the child responsible for the parents choices” Dissent, dip op. a 18, we believe that there
may be other circumstances that qudify a parent as “unwilling,” even in a sngular instance of
unwillingness such asis presented in the present case.

To the nonexhaudtive lig fashioned by the Dissent, we add the factual context of the
present case, as explicated in Part 11l (D) of this opinion. We do this mindful of the digtinction
made by some dates that a sngula episode of a parent’'s refusd to pay for a child's
necessaries might not satidy that state’'s view of adequate evidence of “unwillingness’ so as
to trigger the minor's liadlity. Overweghing the arguable unfairness to the minor in the
bdancing, a least in the present case, is the condderation of not placing hospitas and other
emergency hedth care providers in a dtuation where gpparently financidly-able individuds
may avoid paying for necessary medicd trestment through a contrivance dmilar to that
demongtrated on the record of this case.

[11.

Petitioner next asks us to repudiate the common law doctrine of necessaries in its
entirety and to hold that “this prindple should never be accepted as vaid Maryland law.”
According to Petitioner, the doctrine of necessaries creates a “patently unfair scenario” and
provides Maryland judges with the opportunity to “ignore the exising Maryland law,”
soedificdly, Mayland Rue 1-202(l), which indudes “an individud under the age of 18 years’
in its definition of an “Individud under disability.”

A.

We acknowledge that this Court is not precluded from dteing a common law rule in
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gtuations where, “in light of changed conditions or increased knowledge, . . . the rule has
become unsound in the circumstances of modern life, a vestige of the past, no longer suitable
to our people” State v. Sowell, 353 Md. 713, 723, 728 A.2d 712, 717 (1999) (quoting Sate
v. Wieggmann, 350 Md. 585, 604, 714, A.2d 841, 850 (1998) (quoting Harrison v.
Montgomery County Board of Education, 295 Md. 442, 459, 456 A.2d 894, 903 (1983)))
(dting Gaver v. Harrant, 316 Md. 17, 28, 557, A.2d 210, 216 (1989); Sate v. Minster, 302
Md. 240, 245-46, 486 A.2d 1197, 1199-1200 (1985); Adler v. American Sandard
Corporation, 291 Md. 31, 42-43, 432 A.2d 494, 499 (1981); Condore v. Prince George's
County, 289 Md. 516, 530-31, 425 A.2d 1011, 1018 (1981); Felder v. Butler, 292 Md. 174,
182-83, 438 A.2d 494, 499 (1981); Williams v. State, 292 Md. 201, 217, 438 A.2d 1301,
1309 (1981); Kline v. Ansdll, 287 Md. 585, 590, 414 A.2d 929, 931 (1980). As we eucidated
in Sowell:

“In conddering whether a long-established common law rule—unchanged by the

legidaiure and thus reflective of this state's public policy—is unsound in the

circumstances of modern life, we have dways recognized that declaration of the

public policy of Mayland is normdly the function of the Generd Assembly.”

We have recognized that the Generd Assembly’s falure to amend or abrogate

acommon law rule sometimes reflects its desired public policy.
Sowell, 353 Md. a 723-24, 728 A.2d a 717-18 (interna citations omitted) (quoting Gaver,
316 Md. at 28-29, 557 A.2d at 216 (quoting Harrison, 295 Md. at 460, 456 A.2d a 903)).
Nevertheless, for the reasons provided infra, and based upon the facts of this case, we find no

reason either to abandon or abjure the doctrine of necessaries.

B.
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We pause to address Peitioner’s assertion that the reasoning of Garay, quoted supra,
should not be applied to the case before us because it is expressed in dicta that should “be
dissvowed and reected.” See Peitioner’s Brief a 8. During ord argument, Petitioner
explaned that the language quoted, supra, is obiter dictum, which, usng Black’'s Law
Dictionary as a reference, Petitioner defines as “[w]ords of an opinion entirdy unnecessary
for the decison of the case”

When a question of law is raised properly by the issues in a case and the Court supplies
a ddiberate expresson of its opinion upon that question, such opinion is not to be regarded
as obiter dictum, dthough the find judgment in the case may be rooted in another point aso
rased by the record. See Scott v. State, 297 Md. 235, 256, 465 A.2d 1126, 1137 (1983)
(Murphy, C.J., dissenting); Carstairs v. Cochran, 95 Md. 488, 499, 52 A. 601, 601 (1902)
(dting Monticello v. Baltimore City, 90 Md. 416, 45 A. 210 (1900)). In Carstairs, we noted
that

[i]t may be dfficult to frame a concise définition of an obiter dictum applicable

to every such expression of opinion, and some Courts indine to the rule that the

most ddiberate expresson of opinion, upon a question diginctly rased in the

record, and fully argued by counsd, may nevertheess be regarded as a dictum,

unless essentid to the actua dispodtion made of the case. But as Bouvier well

says. “It is difficult to see why, in a philosophic point of view, the opinion of the

Court is not as persuasive on dl the points which were so involved in the cause

that it was the duty of counsd to argue them, and which were deliberately passed

on by the Court, as if the decison had hung upon but one point;” and in Maryland

the rule is in accord with this view. In Alexander v. Worthington, 5 Md. 471,

it is sad: “All that is necessary in Maryland to render the decison of the Court

of Appeds authoritative on any point decided, is to show that there was an

goplication of the judicid mind to the precise question adjudged;” and in

Michael v. Morey, 26 Md. 239, it was said that a decision there cited, could not
be said to be obiter dictum, “as the question was directly involved in the issues
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of law raised by the demurrer to the hill, and the mind of the Court was directly
drawn to, and distinctly expressed upon the subject.”

Cardtairs, 95 Md. at 499, 52 A. at 602.

Having reviewed the Garay language in question, supra at 7-8, we conclude that it (“we
agreg’) reflects the application of this Court’s judicid mind to one of the underlying questions
presented in Garay.® We therefore reject Petitioner’s request to abandon the principles
discussed there.

C.

Petitioner repeatedly chants the mantra that a minor does not possess the legad capacity
to enter into a binding promise or contract.  Specificdly, Peitioner assarts that any implied
or express contract she may have entered into by recaving Respondent’'s care should be
considered void ab initio in light of her disability as a minor at the time. To support this
contention, Petitioner relies on Maryland Rule 1-202(I), which provides that “an individua
under the age of 18 years’” shdl be consdered an “Individua under disability.”

“Generdly, the law regards contractua obligations of minors as voidable, giving the

minor child the choice whether to avoid the contract, or to perform it.” Garay, 332 Md. at

13The Dissent (dip op. at 5-6) concludes that the mind of the Court in Garay “was never
‘drawn to nor digtinctly expressed upon’” the specific issue in the present case (whether a child
is lidble when higher parents “inexplicably fall to pay for an isolated necessary medical cost
but otherwise provide for and support the child.”). Although Garay did not assay to define the
scope of “unwilling” (because it was not caled upon to do s0), the Court clearly expressed its
mind with regard to the subject of generdly what triggers a minor's ligbility under the doctrine.
Thus, Garay’'s iteration that a parent’s inadility or unwillingness to pay were such triggers is
not obiter dicta.

16



267-68, 631 A.2d at 443 (dting McBriety v. Spear, 191 Md. 221, 60 A.2d 528 (1947); Amey
v. Cockey, 73 Md. 297, 20 A. 1071 (1891); 4 RICHARD A. LORD, WILLISTON ON CONTRACTS,
§ 814 (4th ed. 1992)). In Garay, we adopted the rationde of the Supreme Court of Tennessee
in Gardner v. Flowers, 529 SW.2d 708 (Tenn. 1975), which held that a child was liable for
the medicd expenses she incurred following an automobile accident. Garay, 332 Md. a 370,
631 A.2d a 444. In Gardner, the court found that, athough parents are required by law to
provide for thar children's necessaries, a contract entered into by a minor child is presumed
to be for non-necessaries and, therefore, voidable and, in some cases, even void ab initio. Id.
(dting Gardner, 529 SW.2d at 710). The Gardner court, however, concluded that “the
ingbility of parents to pay for essentid medicd trestment for an infant renders such treatment
anecessary for which theinfant isliable” 1d. (quoting Gardner, 529 SW.2d at 711).

Contracts entered into by minor children for non-necessaries, therefore, ordinarily are
only voidable. Thus, only after a minor has disaffirmed the contract for non-necessaries may
the contract ordinarily be considered nul and void. Notwithstanding this, a minor can be held
to a contract for necessaries under certain circumstances. Under the facts of this case,
Petitioner is incorrect in arguing that she, while a minor child, inherently did not possess the
lega capacity to promise or contract for payment of her medicaly-necesstated hospitd hbill.

D.

Petitioner suggests that Respondent should have brought the suit agangt Petitioner’s

father, as her guardian or next friend, within the goplicable statute of limitations, three years,

folowing the provison of the treatment of Petitioner. For the purposes of this argument,

17



Petitioner is willing to assume that Respondent possessed a vdid dam and would have been
awarded a judgment agang her father. Although we agree that Respondent could have brought
such a sut, we disagree that this was Respondent’s only option. The doctrine of necessaries
states that a minor may be hdd lidde for the necessaries, including medical necessaries, which
he or she is afforded when his or her parents are either undble or unwilling to pay. Consistent
with this principle, Respondent, on the present facts, could have: (@) sued Petitioner, while she
was dill a minor, and her father; or, (b), as was done in the present case, sued Petitioner upon
her reaching the age of mgjority.**

We note that both parties agree that Erie paid the proceeds from the insurance clam
to Petitioner's father, faciadly earmarked for Respondent’s charges, but the proceeds were not

forwarded to Respondent.™® Rather, the record supports that the PIP  proceeds were applied

“We need not resolve here whether the burden of production and persuasion regarding
the willingness or ability of Peitione’s faher to pay for her treatment would rest with
Respondent as eements of its clam or with Petitioner as a defense to the dam agang her
as an individua. To the extent that her father's willingness or ability to pay could have been
plead and proven as a defense, he did not argue as such in ether the District Court or the
Circuit Court.

Moreover, even as Peitione’s argument goes, Respondent’s auit againg Petitioner was
brought within three years of providing the medica trestment and, obvioudy, within three years
of her reeching adulthood. The trestment was provided on 7-8 March 1997. Petitioner became
eighteen on 22 December 1998. Suit wasfiled on 12 November 1999.

15 Ppditioner states in her brief tha the Erie benefits check “was cashed with the
proceeds beng kept by [Petitioner's] father.” See Petitioner’s Brief a 7. Respondent notes
in its brief that Petitioner admits that “[tlhe vehide driven by [Petitioner] was totally destroyed
and promptly replaced by the father.” See Respondent’s Brief at 10 (quoting Petitioner’s Brief
ao).
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by the father to purchase a replacement automobile for Petitioner.® Ordinaily, an automobile
IS not a necessary a parent is required to furnish to a minor child. There is no evidence in this
record tha having an automobile was a necessary, within the meaning of the doctrine of
necessaries, for Petitioner. The father’'s refusal to apply the insurance proceeds to the debt
owed Respondent—the existence of which he was well aware of as it was the facial premise
for which he and Peitioner applied to Erie in the firt place—is a clear indication of his
unwillingness to pay for Petitioner's medica expenses a a time farly contemporaneous with
the provison of the medica services, i.e, within 60 days. We agree with the Circuit Court,
which found that, as an adult, Petitioner is liable for the medicd treatment expenses which she
incurred while a minor. We find no eror in the Circuit Court's conclusons that Petitioner
could be hdd ligble for those medicd expenditures provided for her benefit under the doctrine
of necessaries, which trumps her defense that she was under the disability of minority when
she entered into the implied promise to pay Respondent for the needed medical treatment.
Ladly, we agree that the record supports that Petitioner’s father was uwilling to pay for his
then minor daughter’s medicad necessaries, which, in turn, left Petitioner primarily ligble for

the debt to Respondent.*’

16 Pditioner's atorney, in the Circuit Court, stated that the “PIP money” was used “to
buy her [Petitioner] a new car.” Prior to that, the record only vagudy hinted how the PIP
proceeds were utilized by Mr. Schmidt, Jr., i.e, “provided to Michdle to use for items not
rdated to [Respondent].” See letter of 22 March 2000 from Eri€'s clams supervisor to
Petitioner’ s attorney.

17 On this record, Petitioner may have been able to implead her father in this litigation,
whose parental duties during Petitioner’s minority included paying for her necessaries, such
(continued...)
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7(...continued)
as the medica expenses in issue. If Petitioner’s father was able, but merdy unwilling, to pay
for her medica necessaries, it would not violate public policy for Petitioner, as an adult, to sue
her parent for failure to provide for her necessaries. We note that

[tihe principd public policy in support of the judicidly created

parent-child immunity doctrine is “the protection of family integrity and

harmony and of parenta discretion in the discipline and care of the child . . . ./

Eagan v. Calhoun, 347 Md. [72,] 75, 698 A.2d [1097,] 1099 [(1997)]

Under circumstances where the public policy reasons underlying
parent-child immunity in tort actions have no application, i.e, under
circumgtances where, a the time of the tort action, there is no parent-minor
child rdaionship which will be disupted by the tort suit, this Court has
genedly hdd that the suit is not barred by the doctrine of parent-child
immunity. See Eagan, 347 Md. at 76-77, 698 A.2d at 1099-1100 (In prior
cases, “we essentidly adopted the view . . . that, dthough the doctrine was ussful
within the bounds of a norma parent-child reationship, it had no rationd
judtification where the foundation did not exist”); Warren v. Warren, 336 Md.
618, 650 A.2d 252 [(1994)] (mgority opinion), 336 Md. 618 a 631, 650 A.2d
252, 258 (Raker, J., concurring) (Parent-child immunity doctrine does not bar
a childs negligence action agang his sepparent; as emphasized in the
concurring opinion, the stepparent did not stand in loco parentis to the child);
Hatzinicolas v. Protopapas, 314 Md. 340, 357, 550 A.2d 947, 956 (1988)
(Parent-child immunity is ingpplicable to a tort it brought by a minor child
agang her father's busness partner, even though the father and business partner
may have been joint tortfeasors and the partner might be able to obtain
contribution from the father, with the Court gsating: “Preservation of the family
interests . . . does not require that we extend parent-child immunity to bar any
recovery from a parent’s partner”); Waltzinger v. Birsner, 212 Md. 107, 128
A.2d 617 [(1957)] (An emancipated child may sue his or her parent in tort);
Mahnke v. Moore, 197 Md. 61, 68, 77 A.2d 923, 926 (1951) (“there can be no
bass for the contention that the daughter's suit againgt her father's estate would
be contrary to public policy, for the ample reason that there is no home at all
in which discipline and tranquility are to be preserved”).

The above-cited cases clealy reflect the principle that the court created
doctrine of parent-child immunity is ingpplicdble where a parent-minor child
raionship does not exis and where, consequently, the public policy
underlying the doctrine would not be served.

(continued...)
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E.
Ladly, Petitioner offers us the following hypotheticd as a means of demondrating why
the doctrine of necessaries places minors unreasonably at risk for future lawsuits.

A newborn child receives emergency medical care soon after birth which
resulted in its surviva. As counsd for the hospitd | could immediady file suit,
without notice, to hold the newborn lidble for the unpad hill adleging the
necessaries doctrine as a basis for liability. The parent or guardian fals to
edtablish that it is undble to pay the bill. A judgment is entered persondly
agang the newborn infant in favor of the hospita. Alternatively, as counsd |
could wat for a period of 18 years and sue the former newborn infant as an
adult, obtain judgment, and then attach this child's wages to satidy the judgment
as was done exactly in this case. As counsdl for the hospital | could file suit in
dl such cases to avoid cdllection efforts and hiring an accounts representative.

Petitioner’s Brief at 10.

In Garay, we cautioned that “whether a parent or guardian is able and willing to supply
necessaries varies from jurisdiction to jurisdiction and is heavily dependent on the facts of
each individud case.” Garay, 332 Md. at 369, 631 A.2d a 444. The evidence of record

indicates that Petitioner's father applied for and received benefits from Erie ostensibly for

7(...continued)

Bushey v. Northern Assur. Co. of Am., 362 Md. 626, 653-56, 766 A.2d 598, 612-613 (2001)
(Eldridge, J., concurring). In this case, parent-child immunity is ingpplicable where Petitioner
has reached the age of mgority and, therefore, a parent-minor child relationship no longer
exigs. Permitting such under the circumstances of this case would operate to vindicate the
grong public policy (and, indeed, the law, see Family Law Art. 8 5-203 (b)(1)) that a parent
may not avoid lighty his or her primary responsbility to provide for a child’'s necessaries.
This blunts the Dissent’s criticiam that our resolution of the present case reduces the pressure
on parentsto fulfill their primary respongibility. See Dissent, dip op. at 13-14.
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payment of Respondent’s hill, but instead applied the proceeds toward a replacement vehicle
for Petitioner. Our decison in this case is dependent upon the fact that Petitioner's father
diverted the PIP proceeds earmarked for Respondent’s bill to other purposes, which brings this
case within the limitations delinested in Garay tha permit a minor to be held liable for
medica necessaries that his or her parents are unabdle or, as in the case here, unwilling to pay.
Thus, in Petitioner’s hypotheticd, should a hospitd immediatdy file suit agang the minor
under the doctrine of necessaries, the minor’'s likdy defense would be that, under Garay and
Pepper, the minor's parents would be ligble to pay for the medicd necessaries of ther child.
If the minor's parents were “truly ungble to pay for such expenses, leaving the child or his or
her estate potentidly bound in contract, principles of reciprocity [would] demand that the child
be given the opportunity to recover those expenses from the wrongdoer.” Pepper, 346 Md.
a 694, 697 A.2d at 1365 (citing Garay, 332 Md. a 371, 631 A.2d at 445). If no wrongdoer
exiged, as in Petitioner’s hypotheticd, then the minor ultimately would be responsible for the
debt. Should the hypotheticd hospitd wait until the minor reached the age of mgority to sue
to recover the medica expenses under the doctrine of necessaries, the defendant could defend
on the bass that his or her parents had been ale or willing to pay for his or her medical
necessaries at the time of incurgon while he or she was a minor. Failing such proof, the
greater public policy dictates that the former patient pay for the benefits received when given
the medicaly-necessary care by the hospitd. Whatever unfairness may inhere in this principle
is overweighed by the consderation of not placing hospitals and other emergency hedth care

providers in a dtuation where finanddly-able individuds might avoid paying for necessary
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medicd treatment.

JUDGMENT AFFIRMED. COSTSTOBE
PAID BY PETITIONER.

Dissenting Opinion follows:
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Today the mgority restates a farly common rule regarding a minor’'s ligbility for the
cost of medicd necesdties where a parent is unable or unwilling to pay for a minor child's
necessary emergency medicd trestment at the time of incursdon of the treatment, the child,
upon reeching the age of mgority, may be hdd lidbe under the doctrine of necessities for the
cost of the medicd care. Mg. op. a 6-7. Other courts have employed smilar rules, finding
minors ligble for necessary medicd trestment where the parents are unable, refuse, or fal to
provide for such treetment. See John D. Hodson, Annotation, Infant’s Liability for Medical,
Dental, or Hospital Services, 53 A.L.R. 4" 1249 (2001). Applying this rule to the case before
us, the mgority finds the petitioner lisble for the cost of medicd care rendered while she was
a minor. The mgority reasons that the failure of petitioner’s father to gpply the insurance
proceeds recovered after petitioner’s accident towards the cost of petitioner’'s medica care
is “a clear indication of his unwillingness a the time to pay for petitioner's medica expenses
a a time farly contemporaneous with the provison of medica services, i.e, within 60 days.”
Mgj. op. at 20.8

| disagree with the mgority’s holding for two reasons. Fird, the mgority finds the
petitioner’s father unwilling to pay for her medicd bills without discussng what conditutes

unwillingness.  Indeed, the mgority’s reasoning is based largely on cases that do not touch on

¥t is not entirdly clear why the passage of sixty or more days matters. The time frame
st out by the mgority rases the question whether the mgority would find petitioner’s father
unwilling to pay for his daughter's medica expenses if he had spent the insurance proceeds
axty-five days, niney days or a year after the accident. Sefting out such a time frame does
little, if anything, in the way of providing us or prospective litigants with a means to determine
whether a parent is unwilling to pay for a child’s medicd hills.
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the meaning or import of unwillingness  Second, this State’'s common law and datutory law
does not support the propostion that a child, supported by his or her parents, should be held
responsble for isolated necessary medical costs that the parents fail to pay. Despite the fact
that parents are obligated by statute to support ther children, the mgority leaves minors who
are supported by their parents lidble for their parents choices, regardless of what those
choices are or whether the choices actudly reflect unwillingness to pay for necessary medica
care.

The mgjority finds petitioner ligble to respondent because her father was unwilling to
pay for petitioner’'s medical expenses, not because her father was unable to pay. As stated
above, the mgority believes tha the father's falure to use insurance proceeds to pay the
hospita for his daughter’s medica bills is a “clear indication” of his unwillingness to pay for
petitioner's medicd expenses. Mag. op. a 20. There is little case law in this State, or any
other state, to hdp us decide when a parent is unwilling to pay for his or her child’s necessary
medicd costs. What little law there is, however, suggests that where a child is supported by
his or her parents, the parents falure or default on a single necessary expense does not usudly

render the child liable for that expense.®®

¥In finding petitioner liable, the mgority dtates that it is “mindful of the digtinction
made by some dates tha a dngula episode of a parent’s refusd to pay for a child's
necessaries might not satisfy the state's view of adequate evidence of ‘unwillingness so as to
trigger the minor's liability.” Mg. op a 13-14. Nonetheess, the mgority finds that
“[olverweghing the arguable unfarness to the minor in the balancing, a least in the present
case, is the consgderation of not placing hospitds . . . in a dtudion where apparently
finencdly-able individuds may avoid paying for necessary medicd trestment through a

(continued...)
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As support for its reading of “unwilling,” the mgority reies on a circular reading of two
decisons Garay v. Overholtzer, 332 Md. 339, 631 A.2d 429 (1993), and Johns Hopkins
Hosp. v. Pepper, 346 Md. 679, 697 A.2d 1358 (1997). Both Garay and Pepper hdd tha a
minor may recover medica expenses from the tortfeasor who caused the minor’'s injuries.
While nether case involved a minor sued for unpaid medical expenses, in order to justify
dlowing a minor to sue a tortfeasor for medica expenses, both cases rdied on the following
reesoning: “when parents are unwilling or truly unable to pay for such expenses, leaving the
child or his or her estate potentidly bound in contract, principles of reciprocity demand that
the child be given the opportunity to recover those expenses from the wrongdoer.” Pepper,
346 Md. at 694, 697 A.2d at 1365; Garay, 332 Md. a 371, 631 A.2d a 445. Thus, in order
to reach the concluson that the child should be able to recover medicad expenses from a
tortfeasor, both Garay and Pepper assumed, without andyss, that a child is lidde for medica
expenses when the parents are unable or unwilling to pay.

Despite the fact that Garay and Pepper did not touch on the implications of finding a
child liable for medica cogts, the mgority reasons asfollows:

“The rationdes underlying Garay and Pepper recognize tha
public policy and justice demand that an injured minor have the

19(...continued)
contrivance Smilar to that demonstrated on the record of thiscase” Id. at 14.

We agree that the hospita should be paid. The hospita, however, should have sought
recovery from petitioner’s father rather than waiting to sue petitioner. The mgority’s decison
to protect the hospita despite the hospitd’s falure to determine whether petitioner's father
was actudly uwilling to pay for petitioner's medicd hills will leave children ligble even where
it is the parent and not the child who contrives to avoid paying an isolated medica cos.
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right to recover incurred medica expenses from a third-party

tort-feasor, where the child's parents ae unable or unwilling to

pay for those expenses, because the medical provider may sue

to recover them . ... By parity of reasoning, it would seem tha

such a child, upon ataning adulthood, may be liable in contract

to pay for medicd necessaries provided to hm or her whle a

minor, if the parents were unable or unwilling to pay for such

necessaries.”
Magj. op. a 9 (emphass in origind). Unfortunately, there is no parity between Garay, Pepper
and the case before us. As stated above, Garay and Pepper did not atempt to ddve into the
meaning of “unwilling.”?°

By redating an unandyzed assumption in Garay and Pepper as its concluson, the

magority leaves us with no guidance as to when a parent should be found unwilling to pay for
thar child's necessary medicd expenses. All we are left with is the mgority’s conclusory and,
| believe, incorrect statement that the father's failure to turn over insurance proceeds to the
plantff is a “clear” indication of the father's unwillingness to pay. This provides no clearer
a definition of unwillingness than did this Court’s opague dtatement in Garay. “Most courts
appear to recognize this formulation of the necessaries doctrine, but the determination of
whether a parent or guardian is ale and willing to supply necessaries varies from jurisdiction
to jurisdiction and is heavily dependent on the facts of each individua case” Garay, 332 Md.
at 369, 631 A.2d at 444.

The mgority dso brushes asde petitione’s agument that Garay's discusson of

YGaray followed the rationde of Gardner v. Flowers, 529 SW.2d 708 (Tenn. 1975),
which focused on whether a minor's mother was unable to pay for the minor's necessties.
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willingness conditutes obiter dictum. Specificaly, the mgority states that when a question
of law is raised by the issues in a case and the Court supplies a deliberate expression of its
opinion upon that question, such opinion is not to be regarded as obiter dictum. This gppears
to be a sengble definition, but in goplying it, the mgority relies on a long quotation from
Carstairs v. Cochran, 95 Md. 488, 52 A. 601 (1902). In Carstairs, this Court stated that
“Iall that is necessary in Maryland to render the decision of the Court of Appeals authoritative
on any point decided, is to show that there was an application of the judicia mind to the precise
question adjudged.” Id. at 499-500, 52 A. a 601 (quoting Alexander v. Worthington, 5 Md.
471, 72 (1854)). Rdying heavily on this one sentence, the mgority concludes that in Garay,
this Court gpplied its “judicid mind’ to the issue of unwillingness when we wrote that “we
agreg’ that the doctrine of necessaries is auffident to hold a minor child lisble for medica
expenses if it can be shown that his or her parent is unwilling or truly unable to pay them. Mgq.
op. a 17 (citing Garay, 332 Md. at 371, 631 A.2d at 445). If a mere statement of agreement
with a very broad rule conditutes an gpplication of this Court’s judicid mind to single word
within that rule, then | fear we have expanded the precedentid vaue of our decisons to the
point of absurdity.

If the mgority had relied on a more complete reading of Carstairs and assessed the
scope of this Court’s decison in Garay, | bdieve it would have reached a different concluson
as to the impact of Garay on the case before us. In the sentence from Carstairs immediatey
folowing that relied upon by the mgority, this Court provided some guidance as to what is

meant by “application of the judicid mind.” We explained that “in Michadl v. Morey, 26 Md.
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239, it was sad that a decison there cited, could not be said to be obiter dictum, ‘as the
question was directly involved in the issues of law raised by the demurred to the hill, and the
mind of the court was directly drawn to and distinctly expressed upon the subject.”” Carstairs,
95 Md. at 500, 52 A. at 601.

Even a quick reading of Garay reveds that in order to reach the conclusion that a child
should be able to sue a tortfeasor for medica expenses, this Court relied, without andyss, on
the principle that a child may be liable for medica care where the parents are unwilling to pay.
We did not address, even tangentidly, the issue in this case: whether a child may be held lidble
when his or her parents inexplicably fal to pay for an isolated necessary medica cost but
otherwise provide for and support the child. The mind of this Court was never “drawn to nor
digtinctly expressed upon” this subject.

Rather than andyze the Stuations in which a parent could be found unable or unwilling
to pay for a child’s necessary medica care, the Garay court Smply observed that:

“Most courts appear to recognize this formulaion of the

necessaries doctrine, but the determination of whether a parent or

guardian is ale and willing to supply necessaries varies from

juridiction to jurisdiction and is heavily dependent on the facts

of each individua case”
Garay, 332 Md. a 369, 631 A.2d a 444. This observation explicitly disclams any attempt
to set out the circumstances under which a parent may be found unwilling to pay for a child's
necessary medical care. Therefore, Garay's reference to the ligbility of a child resulting from

a parent’s unwillingness to pay for medical costs does not hdp answer the question before us,

and should, as petitioner argues, be regarded as dictum.
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Those cases that do appear to touch on the question of willingness have generaly found
parents unwilling to pay for necessary medical expenses in three dtuations. firs, where the
parent has abandoned the child; second, where the parent contributes absolutely nothing to the
child's support; and third, where the child or parent has recovered medica expenses from the
tortfeasor.’l  The case before us does not fal into any of these categories, and | see no reason,
paticulaly on this record, to hold the petitioner lidble for medical expenses incurred while
she was a child and supported by her parents.

It is sengble to hold that a parent who has truly abandoned a child is unwilling to pay for
anything for the child, including medica care. In In re DzwonkiewicZ s Estate, 203 N.W. 671
(Mich. 1925), the Supreme Court of Michigan found a child liable for emergency medica care
given the child. The child's father had abandoned the family. Id. In Westrate v. Schipper, 279
N.W. 870 (Mich. 1938), the court found that in Dzwonkiewicz, the question of inability or
unwillingness was eadly settled because the father had abandoned the child. 1d. at 872. In
contrast, Westrate involved a child who was living a home with her parents at the time medica
care was provided. The court found that under such circumstances the child could not be ligble,
absent proof that the child's father was “not willing and able to pay for the necessaries” See

id. at 871-72.

2t is importat to note that none of these cases, nor any presented by the mgority,
deds soldy with the question of unwillingness Certainly, none of the cases we have found
confront a scenario like that before us, where a father who otherwise provides for his child
inexplicably fails to pay for the child's necessary medicd care after the cost of the care is
incurred.
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It is as0 reasonable to find a parent unwilling to pay for the child’s medical care where
the parent contributes nothing to the child’'s support. In Trainer v. Trumbull, 6 N.E. 761

(Mass. 1886), the Supreme Judicia Court of Massachusetts Stated:

“[A]n infant who is already wel provided for in respect to board,
dothing and other articles suitable for his condition is not to be
hed responsible if any one supplies to him other board daothing,
&c., athough such person did not know that the infant was aready
wdl supplied. So, on the other hand, the mere fact that an infant,
as in this case, had a father, mother, and guardian, no one of
whom did anything towards his care or support, does not
prevent his beng bound to pay for that which was actudly
necessary for him when furnished.”

Id. a 762 (emphasis added) (citations omitted). Likewise, in Srong v. Foote, 42 Conn. 203
(1875), the Supreme Court of Errors of Connecticut found a child lidble for the cost of
necessary dental work where the child's guardian did not show any effort or intention to repair
or preserve the child' steeth. 1d. at 205.

Fndly, some courts have found parents uwilling to pay for ther childs necessary
medical care if the child recovers damages for medica costs from the tortfeasor and the parent
nonetheless refuses to pay for the care. This line of cases garted with Cole v. Wagner, 150
S.E. 339 (N.C. 1929), where the Supreme Court of North Carolina stated:

“[W]e do not think that the fact in regard to his father’s usual
support can absolve the infant from ligbility, under the facts and
circumgtances of this case. The infant was serioudy injured, and
by far inference was immediately taken to the hospitd and his
life and usefulness was saved by the hospitd, medica and surgical
atention. . . . During the period of trestment the father pad for
no hospitd, medicd or surgicd trestment for the infant. It seems

that he was either unable, a least he did not provide for the infant
The infant now has an edate, and it is unthinkable that the
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guardian of the infant would not pay the reasonable expense for
saving the child' s life and usefulness”

Id. a 341. Smilaly, in Bitting v. Goss, 166 SE. 302 (N.C. 1932), the court found Cole
contralling where the minor had recovered damages from the torfeasor, the father had
recovered damages for medica expenses, and the father subsequently refused to pay the
medica care provider.

The rue in Cole, that a chid living with his parents may be lidble for the parents
unexplained falure to pay for the child's necessary medica care, has generdly been limited
to gtuations where the child recovered damages from the tortfeasor for medical costs. In
Madison Gen. Hosp. v. Haack, 369 N.W.2d 663 (Wisc. 1985), the Supreme Court of
Wisconan stated that “courts may view the Cole rule as applicable only to Stuations in which
the childs estate condsts of damages which incdude recovery for medicd and hospitd
expenses.” Id. at 667. See also Greenville Hosp. Sys.  v. Smith, 239 SE. 2d 657, 659 (S.C.
1977) (“in Cole, the North Carolina Court permitted the recovery from the minor's estate
because the estate conssted of damages recovered by the minor's guardian which included
medica and hospital expenses’); Lane v. Aetna Casualty & Surety Co., 269 SE.2d 711, 716
(N.C. 1980) (“Unlike the dtuation in Cole, in this case there is no issue of a separate estate
or recovery in damages. .. .").

Cole and the cases fdlowing it thus reach the far and defensble concluson that where
a minor has recovered damages to pay for the cost of medicd care, the care provider should

be able to recover those costs from the minor. As the court found in Cole, to dlow a child to



-11-
recover damages for medica expenses incurred by the child and then deny the care provider
the right to recover its cogts from the child, “would be blowing hot and cold in the same
breeth.” Cole, 150 S.E.2d at 341.

These three readings of “unwilling” hold a child ligble for necessary medicd costs only
if it is rdaivey certain that the parents cannot pay for the expenses or if the child has
recovered damages for the very costs the medica care provider is seeking. The cases do not
hod the child lisdle where the parents, who otherwise support their child, fall to pay for
isolated medical expenses. Moreover, the cases, other than Cole and its progeny, determine
the issue of unwillingness based on the parent's conduct before the child required medica
care. This makes sense because basng a finding of unwillingness on the parents conduct after
medicd expenses are incurred would enable parents who otherwise support their children to
selectively avoid paying for costs of necessary medica expenses.

In those cases fdlowing Cole, unwillingness is determined after medica costs are
incurred. Cole does not gpply to the case before us for two reasons. Fird, the petitioner did
not persondly recover any medicad expenses from the tortfeasor. Therefore, if the petitioner
is found ligble, she will not be aile to pay the costs out of her recovery from the tortfeasor.
The second reason Cole does not apply here is that courts following Cole have looked for clear
proof of the parents unwillingness to pay. In Bitting the plantiff contacted the parents who
afirmaively refused to pay. The court observed that the “plaintiff has demanded payment for
sad sarvices from T.R. Goss [the father], but no part of the sad reasonable vaue of the

sarvices has been paid, and the sad T.R. Goss has at dl times and dill refuses to pay the same
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or any part thereof.” Bitting, 166 SEE. a 302. Here, by contradt, it does not appear from the
record that the father was contacted by the hospita until the time his daughter had reached
majority and was sued by the hospital.?? So far as | can tell from the record, the father never
dfirmatively refused to pay the hospitd.  Since the father was otherwise supporting his
daughter, without further proof, there is no basis for concluding tha his falure to use
insurance proceeds to pay for her medica care reflects unwillingness to pay.

In contrast to dl of the cases discussed above, the mgority’s result would enable
petitioner’s father to spend the insurance proceeds on whatever he pleased, leaving his daughter
lidde to the hospitd. Despite the fact that the father supported petitioner during her
childhood, the father could have, in this instance, used the funds for his own purposes rather
than pay his daughter's medica bills, thereby rendering her responsible for this necessary cost.

The mgority’s holding is made more troubling by the fact that the record is anything
but clear as to the father’s unwillingness to pay for his daughter's medica costs. The mgority

recounts the father’ s actions in recovering money for his daughter’ sinjuries as follows:

The record is uncdear whether the father or the grandfather received the hills for
petitioner’s medica expenses and the insurance proceeds from the insurance carrier.  As the
magority points out, petitioner's counsd was not clear as to whether the petitioner’s father or
grandfather received the insurance proceeds. Maj. op. & 2 n4. The facts on this issue are
made more confusng by the fact that the check from the insurance company was made out to
Lewis Schmidt without any indication whether the money was directed to the father, Lewis
Schmidt, Jr., or the grandfather, Lewis Schmidt, Sr. A letter from Erie Insurance Group to
petitioner's counsd states that the Lewis Schmidt, Jr., was the “Erie Insured,” while Lewis
Schmidt, Sr., was counsd’s dient. Finaly, petitioner's lawyer argued before the Circuit Court
that dl the hills for petitioner's medicd expenses were sent to petitioner’s grandfather rather
than her father.
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“Soon after her release from the hospitd, petitioner filed for

benefits under the coverage provided in her father’s Erie policy.

During the dam process, petitioner and her father provided

severd documents to Erie regarding her medicd expenses. On

16 March 1997, petitioner and her father sgned a Disclosure

Authorization, authorizing petitioner’s treating physician to

furnish Erie with records of her post-accident treatment. On 1

May 1997, ditioner and her father dgned an Assgnment and

Authorization of benefits under the PIP coverage instructing and

directing Erie to pay directly to her treating physician the amount

owed him.”
Mag. op. a 3. Contrary to the mgority’s reading of these facts, it seems equaly reasonable
to conclude that the father was in fact willing to pay for his daughter's medica expenses. Why
else would he have assgned the benefits to his daughter’s doctor? It is not a al clear that the
father, who supported his daughter during her youth and assigned the insurance benefits to his
daughter’ s physicians, was unwilling to pay for his daughter’ s necessary medica codts.

The mgority aso fals to acknowledge that, as mentioned above, the hospital failed to
contact the father until suit was brought in this case. The hospital had no first hand knowledge
that the father was unwilling to pay. Despite respondent’s protestations, there is no reasonable
excuse for not having inquired of the father. The hospita admits thet it had the father's name
and phone number before the Didrict Court trid. In this day and age, a name and phone number
usudly is enough information to contact a person. Again, | see no bass, certainly not a clear
one, for claming tha the faher's actions indicate unwillingness to pay for his daughter's
medicd bills

In Garay, Judge Karwacki, writing for the Court, pointed to North Carolina Baptist

Hosp. v. Franklin, 405 S.E.2d 814 (N.C. 1991), as an exanple of a case where parents were
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found willing and able to pay for ther child's necessary medicd costs. Garay, 332 Md. at
369, 631 A.2d a 444. As in this case, the parents in Franklin never pad for a necessary
medicad cost incurred by ther child. The court, however, refused to find the parents unwilling
or uncble to pay because they had requested the medica care and agreed to pay for it.
Franklin, 405 SE.2d a 816. Unlike the parents in Cole, who had done nothing to obtain
necessary medical treetment for ther child, the parents in Franklin had “done everything that
any parent could possibly do for its child in regard to necessaries except pay for them after the
debt was incurred.” Id. at 817. The court concluded that “[t]o hold otherwise . . . would make
children the guarantors of their parents debts for clothes, lodging, schooling, medical care and
other necessaries.” Id. In the case before us, the petitioner’s father is more smilar to the
parents in Franklin than the parents in Cole or the other cases discussed above. Petitioner’s
father had done dl the things a parent would do under the circumstances except pay for the debt
incurred.

The mgority’s andyds of unwillingness is also out of synch with Maryland Code
(1957, 1999 Repl. Vol., 2000 Supp.), § 5-203(b)(1) of the Family Law Article, which provides
that the parents of a minor child “are jointly and severdly responsible for the child’'s support,
care, nurture, welfare, and education . . . .” This Court repeatedly has found that the obligation
placed upon a parent to provide for the care and wdfare of a minor is “not a perfunctory one,
to be performed only at the voluntary pleasure or whimsica desire of the parent.” Palmer v.
Sate, 223 Md. 341, 351, 164 A.2d 467, 473 (1960); Middleton v. Middleton, 329 Md. 627,

633, 620 A.2d 1363, 1366 (1993).
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In keeping with the datutory view of a parent's duty to provide for a child's care,
petitioner’s father should not be dlowed to escape liability for the costs of medicd care
merdy because he decided, after the care was rendered, not to transfer insurance proceeds to
the care provider. This is particularly true where the record indicates that the hospita never
contacted the faher to determine whether he was willing to pay. The mgority atogether
ignores that the respondent agreed at oral argument that under this statute, even if the parents
are truly unwilling to pay for medicd care given ther child, the parents, not the child, should
be sued because liability is a statutory responsibility, irrepective of unwillingness.

It is aso important to note that the mgjority’s application of Garay and Pepper distorts
the meaning of dishility. Maryland Rule 1-202(1) defines a person under disability as “an
individud under the age of 18 years or an individua incompetent by reason of menta
incgpacity.” As the mgority acknowledges, minors are under a disability and their contracts
are therefore voidable. Mg. op. & 6. A minor under disability is not merdy shidded from suit
until the age of eighteen. He or she may aways defend on the basis of disability, even after
reaching the age of mgority.

As a result of the mgority’s erroneous application of Garay, in a case where parents
inexplicably fal to pay the hospital fees associated with their child's birth, the hospita is now
relieved of any responsbility to notify the child's parents of the hospitd’s intent to sue.
Instead, the hospital may wat eighteen years until the child reaches the age of magority.
Theresfter, the hospitl may sue the child rather than the parent even if the parents raised and

supported the child urtil the age of mgority and paid for al other necessary costs. This
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fundamentdly changes the meaning of disdility. The focus of the inquiry regarding disability
is no longer on the overdl date of the child's rdationship with his or her parents, but on the
parents decision to pay a single necessary medical cost after the cost isincurred.

Under the mgority’s reasoning, a child, upon turning age eighteen, may become liable
for any necessary medicd cogd that the child's parents neglected to pay. The child is ligble
whether or not the damant ever asks the parents if they are willing to pay. The child is lidble
even where the parent inexplicably chooses a single occason on which they will not pay for
their child's needs. This manner of piercing the shidd of disability stands in stark contragt to
the cases discussed above, where there was strong evidence that no one other than the child was
or would be willing to pay for the medical care. In those cases, it was dmost certain that the
medica care provider would not be able to recover from anyone if the child was not forced to
pay. The mgority’s reasoning transforms disability from a shield protecting those too young
to be bound to contracts into a darting gate, after which medica care providers are free to sue
children for even the most isolated cogt that the child's parents inexplicably fall to pay.

In dodng, | believe that the mgority should have exercised greater caution in finding
that petitioner's father was unwilling to pay for his daughter's medica hills In Pepper, we
confronted the question whether a family with a combined income of $21,000, two children,
and pre-mgjority medical expenses for one child in excess of $1,100,000 was able to pay for
their childs medical expenses. Although the inability of the parents to pay for their child's
medica hills may have been more obvious in Pepper than the father’s unwillingness to pay in

this case, we did not decide whether the parents were in fact unable to pay. Instead, we wrote:
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“Whether or not parents are able to afford necessary medical care
for ther negligently injured minor child will vary from case to
case according to the circumstances of the parties involved,
induding, but not limited to, parenta income, exiding financid
assets and obligations, the number of children in the family,
avalable insurance coverage, the cost of living and inflation rate,
whether or not both parents work, or are even capable of working
in ligt of the childs inuries and other economic and
non-economic factors too numerous to lig. It will dso vary, of
course, on the naure of the injury and the duration and manner of
treetment. These infinitdly variable factors preclude a bright line
rue concerning the standard by which the affordability
determination can be made. More often than not, juries will have
to decide with the ad of expet ad lay testimony when
necessary, whether and to what extent an injured child's medica
necessaries exceed the financid ability of the parents.”

346 Md. at 701, 697 A.2d at 1369. Likewise, in Greenville Hosp. Sys. v. Smith, 239 S.E.2d
657 (1977), the Supreme Court of South Carolina was faced with a case where a minor's
parents faled to make any payment on their son's hospitd hill and the record did not indicate
whether this was due to their inability or unwillingnessto pay. The court found that:

“Mr. and Mrs. Smith have not pursued their right of action to seek

recovery of the expenses they incurred for Kenneth’'s medicd and

hospita treatment.  Except for their continued falure to pay,

nothing in the record indicates Kenneth's parents are unable to

pay the hospitd hill. Absent such a showing, respondent must

look to Mr. and Mrs. Smith for payment.”
Id. a 658-9. The court therefore remanded to the probate court to determine if Kenneth's
parents were able to discharge ther obligation to pay his hospital expenses. Id. a 659. The
court in Smith, like this court in Pepper, was extraordinarily careful in finding a child lisble

for hisor her parents failure to pay for necessary medical costs.

For dl the reasons dated herein, | respectfully dissent. To recap, | find that the
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magority’s reading of this Court’s opinions in Garay and Pepper fals to provide a workable
definition of unwillingness on the part of a parent to pay for necessary medica expenses. |
adso bdieve tha the mgority’s andyss is out of step with our Stautory and common law
regarding the parental duty to care for children and the meaning of disability. In the future,
unless a case fdls into one of the three categories of cases where courts have found a child's
parents unwilling to pay for the child's necessary medicd care, | would not hold the child
responsible for the parents' choices.

Chief Judge Bell and Judge Eldridge join in this dissenting opinion.



