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This case involves a challenge to the procedures followed in
connection with the enactnent of an Anne Arundel County ordi nance
that becane effective July 1, 1989. Robert C. Schaeffer, the
appellant, is a taxpayer and resident of Anne Arundel County. He
seeks to have the ordinance declared void ab initio due to an
all eged defect in the timng of notices published in The Capital.
The issues presented are whether Appellant's claimis barred by
| aches, whether Anne Arundel County conplied wth the required
noti ce procedures, and whether voiding the ordi nance would viol ate
the Contracts Clause of the United States Constitution.

I

On Septenber 10, 1993, Schaeffer filed a conplaint for
decl aratory judgnent and injunctive relief in the Grcuit Court for
Anne Arundel County, challenging the enactnent of Anne Arundel
County Bill No. 36-89 ("the ordinance"), as it anended certain
provi sions of the Anne Arundel County Retirenent Plan for Appointed

and Elected Oficials.? In its answer, Appellee Anne Arundel

L' Bill No. 36-89 made significant changes to the Anne Arundel
County Retirenent Plan for Appointed and Elected Oficials,
i ncludi ng reducing the nornmal retirenent age fromsixty to fifty,
i ncreasing the m ni num pensi on benefit, and increasing the annual
benefit accrual rate for appointed officials from 2% to 2.5% of
final earnings for the first twenty years of credited service.
Bill No. 36-89 al so enhanced the benefits for participants in the
Anne Arundel County Enployee's Retirenent Plan, which is the
pension plan for all County enployees other than appointed and
el ected officials, police, correctional officers and firefighters.
Except for the increase in the mninum pension benefit for
appoi nted and el ected officials, the enhancenents in the benefits
under both plans were nade applicable to participants who retired
on or after July 1, 1989.
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County asserted, inter alia, |laches as an affirmative defense.
Joseph J. MCann, another appellee, filed a notion to
i ntervene, asserting that (1) he, together with other, simlarly
situated beneficiaries of the Anne Arundel County Retirenent Plan
for Appointed and Elected Oficials, possessed a material and

cogni zable interest in the outcome of the case;? and (2) his

interests were substantively distinct, if not adverse to, the
interests of both Schaeffer and the County. The trial court
granted McCann's notion to intervene as a party defendant. In his

answer, MCann al so asserted | aches as an affirmati ve defense.

Al'l of the parties filed notions for summary judgnent. After
a hearing, Judge Eugene M Lerner granted summary judgnent in favor
of the County and McCann, ruling that |aches barred Schaeffer's
action.

Schaeffer appealed that decision to the Court of Special
Appeal s. Before consideration of the case by the internediate
appel late court, we issued a wit of certiorari on our own notion
to consider the follow ng questions: (1) whether Schaeffer's
clainms were barred by | aches; (2) whether the County conplied with
the notice requirenents of Maryland Const. Art. Xl-A 8 3; and (3)

whet her voi ding the ordi nance would violate the Contracts O ause of

2 McCann retired in 1992, under the plan for appointed and
el ected officials, with his pension calculated at the increased
rate under the ordinance of 2.5% of his final salary for each year
served. | f Schaeffer were successful in voiding the ordinance,
McCann's retirenent benefits would be reduced by approxi mately
$8, 175. 00 per year.
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the U S. Constitution. W shall answer the first question in the
affirmative and affirmthe judgnment of the Crcuit Court for Anne
Arundel County.

[

Schaeffer contends that the County Council failed to publish
notice of the proposed |egislation as mandated by Art. Xl -A 8 3,
applicable to charter counties such as Anne Arundel, and that such
a failure renders the legislation unconstitutional and void ab
initio. Art. XI-A 8 3 provides that a chartered county counci
must publish "the title or a summary of all |aws and ordi nances
proposed once a week for two consecutive weeks prior to enactnent
followed by publication once after enactnent in at |east one
newspaper of general circulation in the county, so that the
t axpayers and citizens nmay have notice thereof."” The County
Counci|l published the first notice in The Capital on May 8, 1989.
That notice contained an error in the positioning of the bill
nunmber, which was printed on the wong |ine above the title and
summary of the Bill. The notice was republished in proper formon
May 10, 1989, and on May 15, 1989, the final notice was published
in the sane paper. On the evening of My 15, 1989, the Counci
passed the proposed |egislation, and the County Executive signed
the bill into law on May 17, 1989. The enacted ordi nance was
advertised as required by Article XI-A 8 3 in The Capital on June

9, 1989.
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Schaef fer argues that, because there was an error in the first
notice, proper notice was given only five days prior to enactnent.
Even assumng that the May 8 notice was legally sufficient, he
asserts that the County published notice | ess than fourteen days
bef ore enactnment of the ordinance.

The County responds first that the May 8 notice was indeed
effective and, second, that the County did conply with Art. XlI-A,
8 3, because that section requires publication a set nunber of
times, not for a particular duration. | f, however, strict
conpliance is not found, the County contends that it substantially
conplied with the purpose of Art. XI-A 8 3 and gave sufficient
notice. In addition, the County asserts that Schaeffer's clains
are barred by | aches.

McCann al so contends that |aches bars Schaeffer's action, as
the conplaint was filed nore than four years after the enactnent of
t he ordi nance, and McCann and others relied in good faith on the
benefits conferred by the ordinance. He points out that Schaeffer
is not attacking the power of the County to adopt an ordi nance such
as that at issue here but is nerely raising a defect in the
enact nent procedure. Pointing to nunmerous authorities from other
jurisdictions, McCann urges us to distinguish procedural chall enges
for laches purposes. Further, MCann asserts that benefits have
accrued to and vested in McCann and ot her beneficiaries under the
ordinance and that, wunder the Contracts Clause of the U S

Constitution, the legislation may not be voided retroactively.
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Schaeffer responds to the | aches argunent by asserting that it
does not apply when a plaintiff disputes the constitutionality of
an ordi nance. In effect, he contends that this ordinance is
susceptible to attack at any tinme, without regard to | aches.

11

As a threshold nmatter, we disagree with Schaeffer's assertion
that | aches does not apply here. The challenge in this case nust
be di stinguished froma claimthat the nunicipality had no power to
enact an ordinance or that the ordinance is intrinsically void.
Schaeffer contends that the ordinance is void due nerely to a
procedural defect in its enactnent, with no substantive objection
to its validity, but adopting such a position would put all
ordinances at risk of procedural challenges decades after
enactnent. At the |atest, Schaeffer had constructive know edge of
any defect in enactnent procedures when the notice of enactnent was
publ i shed on June 9, 1989. W cannot allow plaintiffs to take a
"wait and see" approach to ordi nances, challenging an ordi nance
many years after enactnent on procedural grounds. Laches renains
applicable when a challenge to enactnent procedures is involved
Wi th no substantive objection. See, e.g., CGtizens for Responsible
Gov't v. Kitsap County, 52 Wash. App. 236, 239, 758 P.2d 1009, 1011
(1988) ("an ordinance that is clearly a usurpation of power
can be attacked at any time . . . However, defects and

irregularities in the node of enactnent of an ordinance do not
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pertain to the nature of the ordinance itself. . . . [C(C]hallenges
to such defects nay be precluded by . . . laches."); Benequit v.
Borough of Mnnouth Beach, 125 N. J.L. 65, 68, 13 A 2d 847, 849
(1940) ("Assumng that the ordinance was not published in a
qual i fi ed newspaper, such irregularity was nerely procedural and
the prosecutrix . . . was guilty of laches which bars her right to
conplain.").?

Choosing the applicable neasure of inpermssible delay for
cases where an equitable renedy is sought is nost straightforward
i n cases when there are concurrent |egal and equitable renedi es and
the applicable statute of limtations for the legal renmedy is
equally applicable to the equitable one. See Rettaliata v.
Sullivan, 208 M. 617, 621, 119 A 2d 420, 422 (1956); Dugan V.
Gttings, 3 GII 128, 161-62 (1845).

Schaeffer's cause of action finds its origin in Baltinore v.
GIll, 31 md. 375 (1869), where we held that a taxpayer may bring an
action in equity to enjoin an illegal or ultra vires act by a

muni ci pality or other political unit which would result in the

3 Several jurisdictions have applied laches to defeat a
t axpayer suit in cases where the only objection to the acts of the
muni ci pality was, as here, a matter of procedure. See, e.g., Price
v. Sixth Dist. Agric. Ass'n, 201 Cal. 502, 258 P. 387 (1927);
Smth v. Daffin, 115 Fla. 418, 155 So. 658 (1934); Edel v. Filer
Township, Mnistee County, 49 Mch. App. 210, 211 N W2d 547
(1973); Fielding v. Board of Educ. of Paterson, 76 N.J. Super. 50,
183 A 2d 767 (1962); Schultz v. State of N Y., 193 A D.2d 171, 606
N.Y.S. 2d 916 (N. Y. App. Div. 1993).
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expenditure of public funds. 1d. at 395. The damage sustai ned by
t he taxpayer is the potential increase in the anount of taxes to be
paid by reason of the municipal acts. See Baltinore v. Enployers
Assoc. of Md., 162 Md. 124, 131, 159 A 267, 270 (1932). In nost
cases involving an exclusively equitable renedy, we refer to the
[imtations period for the cause of action at |aw nost anal ogous to
the one in equity.
"The authorities indicate that even when

the remedy for a clainmed right is only in

equity, the period of Iimtations nost nearly

apposite at law will be invoked by an equity

court, provided there is not present a nore

conpel i ng equitable reason —such as fraud or

ot her inequitable conduct which would cause

injustice if the bar were interposed —why the

action should not be barred."
Stevens v. Bennett, 234 M. 348, 351, 199 A 2d 221, 223-24 (1964)
(citations omtted). See also Hall v. Barlow Corp., 255 M. 28,
255 A 2d 873 (1969); Desser v. Wods, 266 Ml. 696, 296 A 2d 586
(1972); Bowie v. Ford, 269 M. 111, 302 A 2d 803 (1973).
Cenerally, if there is no action at law directly anal ogous to the
action in equity, the three-year statute of l[imtations found in
Maryl and Code (1974, 1989 Repl. Vol., 1994 Cum Supp.), 8§ 5-101 of
the Courts and Judicial Proceedings Article will be used as a
gui deline. See Washi ngton Suburban Sanitary Commn v. Mtchell &
Best Co., 303 Md. 544, 562, 495 A 2d 30, 39 (1985).

We explained this principle in Washi ngton Suburban, a case in

whi ch devel opers brought an action seeking declaratory and



- 8-
injunctive relief against the collection of a "System Expansion
O fset Charge" ("SEQC') inposed by the Washi ngt on Suburban Sanitary
Comm ssion ("WSSC'). The devel opers contended that the WSSC | acked
the authority to adopt the new charge and, in the alternative, that
even if the WSSC had such authority, the charge as adopted was
unreasonabl e and void. W held that the suit would not be barred
by laches when the statute of limtations applicable to |egal
actions was anal ogi zed:

"SEQC was first adopted June 13, 1979, to
be effective July 1 of that year. Plaintiffs
brought this suit on Septenber 17, 1981. On

anal ogy to the general three-year statute of
limtations applicable to actions at |aw,

| aches does not apply here. See Desser v.
Wbods, 266 M. 696, 704, 296 A 2d 586, 591
(1972)."

Id. at 562, 495 A 2d at 39.
The WBSC had briefed the | aches argunent, and proposed that

t he anal ogy be drawn instead to the thirty-day limt for appealing
certain actions of the WSSC to the Maryland Public Service
Comm ssion. W rejected that argunent on the basis that the WSSC s
authority to adopt the SECC was not subject to the jurisdiction of
the Public Service Comm ssion, and concluded that the correct
anal ogy was to the general statute of limtations:

"Wiere, as here, the clai munder consideration

properly invokes the original jurisdiction of

the circuit court, the analogy for |aches

should not be to atinmelimt for initiating a

speci al statutory adm ni strative remedy
applicable to a different theory of the case.
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"[Alnalogy is properly nmade to the three-year
Sstatute . "

ld. at 563, 495 A . 2d at 39. See also Payne v. Prince Ceorge's
County Dep't of Social Servs., 67 M. App. 327, 507 A 2d 641
(1986) .

As Schaeffer's claimis not anal ogous to an action at law with
a special statute of limtations, we shall use the general three-
year statute of limtations applicable to actions at |aw The
circuit court found that the |atest possible date of accrual for
this action was June 9, 1989, the date of publication of the
ordi nance after enactment. Schaeffer's claimwas filed nore than
three years after that date and the trial court ruled that |aches
barred that equitable action.

Furthernore, unlike the defense of limtations in an action
seeking a | egal renedy, the defense of |l aches to the assertion of
an equitable renmedy nust be eval uated on a case by case basis, as
| aches is an inexcusable delay, w thout necessary reference to
duration in asserting an equitable claim See Sinclair v. Wber,
204 Md. 324, 337, 104 A 2d 561, 567 (1954); Connelly v. Connelly,
190 Md. 79, 84, 57 A .2d 276, 278 (1948); Kaliopulus v. Lunm 155
Md. 30, 38-39, 141 A 440, 444 (1928); Boggs v. Dundal k Realty Co.,
132 Md. 476, 481, 104 A 45, 47 (1918); Lawson v. Millinix, 104 M.
156, 170-71, 64 A. 938, 944 (1906); Sinclair v. Auxiliary Realty

Co., 99 M. 223, 234, 57 A 664, 668 (1904); Hagerty v. Mann, 56
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Md. 522, 525-26 (1881). Moreover, even where such inpermssible
delay is present under the circunstances presented, if the del ay
has not prejudiced the party asserting the defense, it will not bar
the equitable action. Lipsitz v. Parr, 164 MI. 222, 226-27, 164 A
743, 745 (1933); Demuth v. Ad Town Bank, 85 Md. 315, 326-27, 37 A
266, 268-69 (1897). The instant case well illustrates the
prej udi ce conponent of the | aches defense.

The ordi nance in question increased the benefit accrual rate
for all participants in the basic Enployee's Retirenent Plan and
for county officials in the Retirenment Plan for Appointed and
El ected Oficials who retired on or after July 1, 1989. Loss of
the increase in the benefit accrual rate enacted by the ordi nance
woul d result in a reduction in McCann's annual pension benefit of
approxi mately 17%

All participants in either pension plan who were hired,
retired or who continued enpl oynent since July, 1989, in reliance
on the nodifications to the plan effected by the ordinance, were
al so prejudiced by appellant's delay in bringing his claim e
agree with the analysis of the Crcuit Court:

"Plaintiff has slept on his rights, and during
his torpor, the Intervenor and others
simlarly situated derived pension benefits

whi ch have accrued, becone fully vested, paid
to them and which cannot now be di nm ni shed.

In addition, Bill 36-89 covers nmany other
county enployees under their basic Enpl oyee
Retirement Pl an. The voiding of the Bill

woul d have a catastrophic effect on hundreds
of county enployees who have relied on it
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while the Plaintiff said nothing. He is truly

a 'Johnny (Robert) Comre Lately,’ and
therefore, again, Plaintiff is not entitled to
relief.”

This case exenplifies exactly the type of potential prejudice that
| aches is designed to prevent. In such a situation, plaintiff's
claimmay be barred even prior to the expiration of the limtations
period, because of the extrenme prejudice to the beneficiaries of
the retirenment plans if the claimwere permtted to proceed.
|V
Al t hough our decision today rests upon |aches, we nake sone

observations wth regard to the proper construction of the notice
requi renent contained in Md. Const. Art. XI-A 8 3. Art. XI-A 8§
2 vests the |law maki ng power of a charter county in its county
council, and inposes certain conditions on the exercise of that
power. One of these conditions is found in Art. XI-A 8 3:

"[T]he title or a summary of all |aws and

ordi nances proposed shall be published once a

week for two successive weeks prior to

enact nent followed by publication once after

enactnent in at |east one newspaper of general

circulation in the county, so that the

taxpayers and citizens nmay have notice

t hereof . "
There has been nmuch debate in this case concerning the proper
construction of the words "once a week for two successive weeks
prior to enactnent." Schaeffer asserts that those words nmandate
two publications during the fourteen-day period prior to enactnent,

with the first being no later than fourteen days prior to

enactment. Appellees contend that those words require publication
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on two separate days, once in each of two successive cal endar
weeks, with the final notice published any time prior to the vote
by the County Council approving the ordinance. Appel | ees

construction would permt both notices to be published wthin the
two days prior to enactnent (assumng first publication on a
Sat urday, second publication on Mnday, and enactnent |ater on
Monday), while Appellant's construction requires the passage of
fourteen days after the first publication prior to enactnent.

We have construed | anguage identical to that at issue in the
instant case contained in statutes mandating public notice of
certain actions. In Koch v. Mack Motor Truck Corp., 201 Ml. 562,
95 A 2d 105 (1953), we construed a Baltinore Gty notice
requi renent that "the time, place and terns of said sale [of
abandoned vehicles]. . . shall be inserted in one or nore daily
newspapers published in Baltinore City at |east once each week for
two successive weeks prior to said sale.” The advertisenent in
Koch appeared in a daily newspaper on QOctober 28, 1951, and on
Novenber 5, 1951. The vehicle at issue was sold on Novenber 5,
1951, only eight days after the first publication. 1In finding such
notice inadequate, we relied on the reasoning of the 8h Grcuit in
Wlson v. Northwestern Mitual Life Ins. Co., 65 F. 38, 38-39
(1894):

"“A week is seven days. The first publication
of this notice was Novenber 10th; its

publication for one week, or seven days, could
not have been, and was not, conplete until 12



-13-

o'clock p.m, or mdnight, Novenmber 16th;

its publication for four weeks was not
conplete until 12 o'clock p.m, or mdnight,
of Decenber 7, 1893, but the sale was nade at
2 o'clock in the afternoon of that day. .
Qur conclusion is that the publication of a
notice of sale once a week for only 27 days
before the day of sale is not a " previous
publication' of such a notice once a week for
at |east four weeks prior to such sale,' * *
* Bl ack's Law Dictionary defines prior as
“the former; earlier; preceding.'"

Koch, 201 Md. at 569, 95 A 2d at 108-09. W also quoted Merrill on
Notice, 8 665 in determning the proper interpretation of
"publication for two successive weeks:"

"“Questions arise concerning
speci fications that publication shall be "for'
a certain nunber of weeks before an event. A
week in this sense neans seven days and the
prescription can be satisfied only by
publication starting the specified nmultiple of
seven days prior to the effective date.
However, if the several publications are to be
once a week for a specified nunber of weeks,
the spacing need not be exactly seven days
apart, provided there is one appearance in
each period of seven days and the proper
nunber of hebdomads intervenes between the
initial publication and the effective date."'"

Koch, 201 Md. at 569-70, 95 A 2d at 109 (enphasis added) (citations
omtted). See also Bacon v. Kennedy, 56 Mch. 329, 22 N W 824
(1885) ("The only question in this case is whether a statutory
foreclosure is valid where the sale was nmade on a notice which
al t hough published twelve tines in separate weeks, provided for
selling on a day less than twel ve weeks fromthe first publication.

The statute does not say that notice shall nerely be published
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twel ve tinmes, once a week, but once a week "for twelve successive
weeks.' The object of this was manifestly to give that full
interval between the first notice and the sale.")

In Wnter v. ONeill, 155 M. 624, 142 A 263 (1928), we
addressed whether the day on which action was taken is to be
i ncluded in the conputation of the required notice period. 1In that
case, publication had occurred on Novenber 16, 1915, and the day of
sal e was Decenber 14, 1915. The statute in question required that
the tax collector give notice of the tax sale by publication "once
a week for four successive weeks," and we set forth the nethod of
cal cul ating the proper tine:

"[1]n the conputation of tinme, where there is

no | anguage indicating that the notice shall

be so nuch clear time, or at |east so many

days, weeks or nonths, the rule is not to

include or exclude both the day of first

publication and the day of sale, but to

i nclude one and exclude the other. Applying

this general rule to the case before us, we

find that, if the day of the first publication

or the day of sale either is excluded, and the

other included, there will remain twenty-eight

days' or four weeks' notice, which is all that

the statute requires.”
ld. at 635, 142 A at 268 (enphasis added). See al so Wl sh,
Trustee v. Boyle, 30 M. 262, 267 (1869) ("where any particular
nunber of days not expressed to be clear days, is prescribed, the
rule in regard to the conputation of time, is not to exclude both
t he day on which the notice is served, and the day on which the act

is to be perfornmed, but to exclude the one and include the
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other."). Although it is not clear fromthese cases which of the
two termnal days is to be excluded, it is clear that both days are
not to be included.

In 1972, the scope of Art. XI-A 8 3 was broadened to require
pre-enactnent notice in addition to post-enactnent notice. The
Legislature, in proposing that amendnent to our constitution, is
presuned to have had know edge of our cases that had been deci ded
prior to that tinme, Harris v. State, 331 MI. 137, 626 A 2d 946
(1993), and those cases clearly stated that fourteen days' notice
was necessary under the |anguage used to describe the required
notice. |In addition, the Legislature had enacted Md. Code (1957),

Art. 94, 8 2 in 1943,% which provided for the conputation of tine

4 Md. Code (1957), Art. 94, 8§ 2 provides:

“In conputing any period of tinme
prescribed or allowed by any applicable
statute, the day of the act, -event, or
default, after which the designated period of
time begins to run is not to be included. The
| ast day of the period so conputed is to be
i ncluded unless: (1) It is a Sunday or a | egal
holiday, in which event the period runs until
the end of the next day, which is neither a
Sunday or a holiday; or, (2) the act to be
done is the filing of some paper in court and
the office of the clerk of said court on said
| ast day of the period is not open, or is
closed for a part of a day, in which event,
the period runs until the end of the next day
which is neither a Sunday, Saturday, a |egal
hol i day, or a day on which the said office is
not open the entire day during ordinary
busi ness hours. Wen the period of tine
allowed is nore than seven days, internediate
Sundays and hol i days shall be considered as
ot her days; but if the period of tinme allowed
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in notice statutes and codified our approach in Wnter v. O Neill
supr a. Al though the tinme statute is not directly applicable in
this case, it does evidence the Legislature's know edge of our
decisions regarding the proper nethod of <calculating notice
peri ods.

Since we affirm the decision of the Grcuit Court for Anne
Arundel County because Appellant was guilty of |aches in pursuing
his claim we need not address the federal constitutional issue
rai sed by McCann

JUDGMENT OF THE CRCU T COURT FOR

ANNE ARUNDEL COUNTY AFFI RVED.  COSTS
TO BE PAID BY APPELLANT.

is seven days or less, internmedi ate Sundays
and hol i days shall not be counted in conputing
the period of tinme."



