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W are asked to vacate the approval of a prelimnary
subdi vi sion plan for “National Harbor,” an anbitious proposal to
buil d an “urban destination resort” al ong the shores of the Potonac
River. W shall do so because (1) the plan generates traffic that
exceeds a |limt on developnment that the Prince CGeorge’ s County
District Council inposed as conditions on the zoni ng nap anendnent
and the conceptual site plan for this unique site, and (2) the
devel oper did not submit required data regardi ng the noi se inpact
of the project on neighboring residential comunities.

FACTS AND LEGAL PROCEEDINGS
Zoning Map Amendment And Conditions

Since the md-1960's, devel opers and Prince George’'s County
pl anners have expl ored prospects for building a waterfront conpl ex
al ong the Potomac River, at the foot of the Wodrow Wl son Bridge
at Snoot Bay. See Egloff v. Dist. Council of Prince George’s
County, 130 Md. App. 113, 118-19 (2000). In 1983, a devel opnent
proposal called “Bay of Anmericas” envisioned a m xed use project
enconpassing retail, hotel, and residential uses. See id. at 119.

Wth hopes of duplicating sone of Baltinore s devel opnent
successes at its Inner Harbor, the Prince George’s County Council,

sitting as the District Council (the “District Council”),! enacted

The District Council “may by ordi nance adopt and anend the
text of the zoning ordinance and may by resolution or ordinance
adopt and anend the map or maps acconpanyi ng the zoni ng ordi nance
text to regulate, in the portion of the regional district |ying
withinits county, . . . . the location and uses of buildings .

for trade, industry, residence . . . and . . . the uses of |and”
(conti nued. . .)



a 1983 zoni ng map anendnent.? As a condition of that rezoning, the
District Council required prospective developers to submt a
“conprehensi ve concept plan” showing certain details of the
proposed devel opnent concept. It also required the Planni ng Board
to require, “as a condition of its final approval of the
conpr ehensi ve concept plan,” that the District Council nust review
and approve that plan.

In 1988, the District Council responded to a successor
proposal to develop the site as “PortAnerica.” See 1id. The
Counci | nodified sone of the conditions that it had attached to the
1983 zoni ng map anendnent, but retai ned the condition requiringthe

Prince George's County Planning Board (the “Planning Board”)® to

(...continued)
for such purposes. Mil. Code (1957, 1997 Repl. Vol., 2002 Cum
Supp.), Art. 28 § 8-101(b)(2).

The site includes three zoning classifications: MX-T (nm xed

use transportation)(floating zone) , R- R (rural
residential)(Euclidean zone based on district and use), and R M
(residenti al medi um devel opnent) (floating zone). Adj acent

residential properties to the south and northeast are zoned R R
Property to the south and southeast is undevel oped and zoned R R
Residential homes in Oxon H Il |ie between the two parcels.

SUnder the “Maryl and- Washi ngt on Regi onal District Act,” “[n]o
pl at of any subdivision of land within the regional district shal
be admtted to the land records of . . . Prince George’ s County .
. . until the plat has been submtted to and approved by the
[ Maryl and  Nati onal Capi t al Park and Planning Conm ssion]
(“MNCPPC"). See Art. 28 § 7-103, 8§ 7-104, 8§ 7-115(a)(1). Menbers
of the MNCPPC appointed by the Prince CGeorge’s County Counci
conprise the Prince George’s County Planning Board. See Art. 28 §
7-111(a). Wen a proposed subdivision is located entirely within
Prince George’s County portion of the district, that proposal is

(conti nued...)



refer any conprehensive concept plan for developing this property
to the District Council for its review and approval .
National Harbor

During the ensuing years, PortAnmerica died on the devel opnent
grapevine. Ten years after the District Council |ast rezoned the
site, in 1998, The Peterson Conpanies, L.C. (“Peterson”) offered a
conceptual site plan for National Harbor. Pet erson asked for
permssion to proceed with building plans for a 469 acre
“Waterfront Parcel” al ong the Potomac* and on a non-conti guous 64.7

acre “Beltway Parcel” situated next to the Capital Beltway, the

3(...continued)
revi ewed and approved solely by the Planning Board. See id. In
exercising those powers, the Planning Board “may prepare
regul ati ons and anendnent s governi ng t he subdi vision of and within
. the respective portions of the regional district within
Prince CGeorge’s County.” Art. 28 8§ 7-116(a). Legislative review
of such proposals is conducted by the Prince Ceorge’s County
Council, sitting as a District Council. See 8§ 8-101(a).

Because the Planning Board approved the ©prelimnary
subdivision plan on behalf of the MCPPC, we shall refer to
appel | ee MNCPPC as the Pl anning Board or Board.

“The Waterfront Parcel plan features dining, hotel, 24 hour
entertai nment, and retail uses. |Its 469 acres include 241 acres
underneath the waters of Snpot Bay, and 228 acres of |and al ong
1.25 mles of Potomac River shoreline. Res. for SP-98012 at 1.
The parcel is divided into five zones: Zone Ais The Point; Zone B
is the Central Waterfront and includes a “speed parking garage”
wi th approximately 8, 000 spaces; Zone Cis North Cove with the main
entrance to National Harbor; Zone Dis The Pier, featuring “classic
recreation,” retail, dining, and entertai nnent; and Zone E is the
Upl and Resorts, featuring 1,500 hotel roonms on wooded property east
of the Central Waterfront.



Woodrow Wl son Bridge, and Oxon Hill Road.?®

The Board, and then the District Council, approved Peterson’s
conceptual site plan (the “CSP”). Both treated Peterson’s CSP as
t he “conprehensi ve concept plan” that was required by the 1983 and
1988 zoning nmap anendnents. In doing so, both also conditioned
their approval of the CSP by listing certain requirenents that had
to be satisfied at various stages of devel opnent.

One of these conditions addressed the concern of planners and
residents that the bridge, Beltway, and |ocal roads could not
handl e unlimted new devel opnent. To ensure traffic adequacy, the
Pl anni ng Board and District Council restricted devel opnment of the
Bel tway Parcel to the 200,000 square feet of office space and
725,000 square feet of retail space that had been proposed in the
CSP, or alternatively, to any use configuration that generated
1,226 or fewer “peak hour trips” in the norning (the “AM trip
cap”), and 2,565 peak hour trips in the afternoon. These “trip
caps” reflected levels of traffic that, according to Peterson's
1998 traffic study, would be generated by its Beltway Parcel
proposal .

Three years later, in May 2001, Peterson asked the Board to

*The Bel tway Parcel consists of 64.7 acres north and east of
the Waterfront Parcel. This parcel lies directly south of the
Capital Beltway. Across the Beltway to the north is the Oxon Hil
Childrens Farm which is part of the National Park Service.
| medi ately south of the parcel is the Oxon Hill Mnor residential
nei ghbor hood and Betty Bl une Park.
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approve the next stage of the National Harbor project — a
prelimnary subdivision plan (the “PSP").°® But Peterson’s PSP
differed fromthe CSP that the District Council approved in 1998.
There was a significant change in the Beltway Parcel. Instead of
a predomnantly retail devel opnent of 725,000 square feet, wth
only 200, 000 square feet of office space, the revised plan called
for 1.22 mllion square feet of office space with only 200, 000
square feet of retail space.

I n support of its PSP, Peterson submtted a newtraffic study.
Engineers in the Transportation Planning section of the Maryl and
Nat i onal Capital Park and Pl anni ng Comm ssion (“MNCPPC’) revi ewed
the PSP and the traffic study. In addition to questioning the
met hodol ogy used in Peterson’s new study, transportati on engi neers
al so qui ckly poi nted out the obvious —that Peterson’s reconfigured

subdi vi sion plan for the Beltway Parcel “raised a trip cap issue.”

®Under section 27-270(a) of the Prince George's County Code,

[wW] hen a Conceptual Site Plan or Detailed Site
Plan is required, . . . the foll ow ng order of
approval s shall be observed:

(1) Zoning;

(2) Conceptual Site Plan

(3) Prelimnary Plat of Subdivision;

(4) Detailed Site Plan

(5) Final Plat of Subdivision . .

(6) Grading, building, use and occupancy
permts.

For consistency, we shall refer to the prelimnary plat
of subdivision as a “prelimnary subdivision plan” or
“PSP. "



VWhat the traffic study conclusively showed was that the PSP
exceeded the alternative square footage and the AM traffic cap
conditions inposed by both the Planning Board and the District

Counci | . Using Prince George’'s County trip rates that nor e
accurately reflect the estimated nunber of trips within the
County,” MNCPPC engi neers concluded that “[t] he proposed new | and
uses, conpared to the approved Conceptual Site Plan, woul d generate
an additional 1,872 . . . peak hour trips during the norning[.]”
Even using Peterson’s nore favorable trip rates, however, the PSP
still “exceed[ed] the conceptual plan cap by 1,476 trips.”’
MNCPPC engineers interpreted the trip cap as a “traffic
adequacy” ceiling on devel oping the Beltway Parcel. In the staff’s
view, the Planning Board could not finally approve Peterson’s PSP
W thout inpermssibly ignoring or revising an explicit condition
that the District Council inposed in the exercise of the review and

approval authority that it reserved in condition 3 to the 1988

zoning map anendnment. The staff reasoned that the AMtrip cap

The reconfigured plan did not exceed the PMtrip cap if it
was predicated on Peterson’s data and nethodol ogy. Using the
met hodol ogy preferred by the MNCPPC staff, it exceeded the 2,565 PM
trip cap by 1,251 trips. W do not address the analytically
separate i ssue of whether the Planning Board erred in approving a
plan that also violated the PMtrip cap, because the protestants
have only criticized, rather than directly chall enged, the Board’s
decision to reject the trip rate nethodol ogy approved by NMNCCPC
staff in favor of the nethodol ogy used in Peterson’s traffic study.
Thus, we do not decide whether the Planning Board erred in
predicating its approval of the National Harbor PSP on data that
does not conformto the “Guidelines for the Analysis of the Traffic
| npact of Devel opnent Proposal s.”
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because it was “inposed at the tinme of an earlier [traffic]
adequacy study which was reviewed and affirned by the District
Council[,] would not be subject to revision unless the subsequent
cap were al so subject to review by the District Council.”

In response, Peterson attenpted to persuade MNCPPC staff that

this trip cap should not be Iliterally construed or strictly
enf or ced. Because the purpose of the trip caps was to ensure
traffic adequacy, it reasoned, the District Council intended the

trip caps to be, in effect, a nmerely directory benchmark neani ng
that there had to be adequate transportation facilities for the
Bel tway Parcel. Peterson posited that, even though the PSP
exceeded the AM trip cap, nevertheless, it could “substantially
confornmi to the approved CSP if adequate traffic facilities existed
for the reconfigured plan. Cting its new 2001 traffic study,
Pet erson cl ai med that the existing and pl anned roads were adequat e
for the additional traffic generated by the increase in office
space.

The Board proceeded with a schedul ed public hearing on the
Nat i onal Harbor PSP. At that hearing, the MNCPPC staff nenber with
responsi bility for devel opnent reviewrejected Peterson’s “intent”
and “substantial conformance” argunent. Instead, he affirnmed the
staff’s witten opinion that Peterson and the Pl anni ng Board woul d
have to ask the District Council either to reviewthe PSP or revise

the CSP, because the Board could not unilaterally approve a plan



that violated the Council’s trip cap. The devel opnent review
di rector concluded that the PSP would “substantially conforni to
the approved CSP only if the Beltway Parcel had 443, 000 square feet
or less of office space, which would bring it within the AMtrip
cap. The Planning Board rejected the MNCPPC staff’s
interpretation of the trip caps. Instead, it adopted Peterson's
reasoning. The Board concluded that the PSP was in “substantial
conformance” with the CSP approved by the District Council because
the District Council’s intent in inposing the trip caps was nerely
to ensure traffic adequacy and Peterson’s new traffic study
establ i shed that “adequate transportation facilities would exist to
serve the proposed subdivision[.]”
Judicial Review

Oxen Hi Il residents K. W Janes Rochow, Tonya Ponetto, Bonnie
Bi ck, and Cassandra Egloff (the “protestants”) petitioned the
Circuit Court for Prince CGeorge’s County to review the Planning
Board’ s deci sion. Concurring with the “intent” and the
“substantial conformance” rationales for disregarding the AMtrip
cap, the court affirned the Planning Board s deci sion.

The protestants noted this tinely appeal, in which MNCPPC and
Pet erson are appell ees. They renewtheir challenge to the Pl anni ng
Board’s interpretation of the AMtrip cap and point to severa
ot her conditions that the PSP allegedly failed to satisfy. They

rai se four issues, which we have rephrased:



l. Did the Planning Board err in approving
t he Nat i onal Har bor prelimnary
subdi vi si on pl an even t hough t he
reconfigured Beltway Parcel violated the
District Council condition prohibiting
devel opnment that generates nore than
1,226 AM peak hour trips?

1. Dd the Planning Board err in approving
the prelimnary subdivision plan without
requiring additional noise study?

[11. Did the Planning Board err in approving
the prelimnary subdivision plan w thout
requiring Peterson to satisfy many of the
conditions that the D strict Counci
i nposed?

IV. Did the Planning Board err in approving
the prelimnary subdivision plan w thout
issuing sufficient witten findings of
fact and concl usions of |aw?

W agree with the protestants that the Planning Board coul d
not disregard the AMtrip cap because it resulted froma condition
on a zoni ng map amendnent that remai ned mandat ory and bi ndi ng under
the District Council’s resolution approving the conceptual site
plan. For the reasons articulated by the MNCPPC staff, this trip
cap limts devel opnent of the Beltway Parcel; it is a ceiling that
only the District Council itself can raise. The Pl anni ng Board
approved a PSP that violates this zoning condition. W therefore
reverse the circuit court’s decision affirm ng approval of the
Nati onal Harbor PSP, and remand for additional admnistrative
proceedi ngs.

Because the remaining issues relate to other conditions

i nposed by the District Council, we shall address those issues as



well. W conclude that the Planning Board erred in approving the
PSP wi thout requiring Peterson to submt additional data so that
the Board coul d determ ne whether the anticipated noi se generated
by National Harbor’s entertainment venues and speed parki ng garage
vi ol ates state noi se exposure regul ations, and w thout addressing
whet her Peterson submitted the water quality and engineering
studies that the District Council required.
DISCUSSION
Rezoning Conditions In Prince George’s County

When, as in this case, a proposed subdivision is |ocated
entirely within the Prince George’s County portion of the regional
district covered by the “Maryl and-Washi ngton Regional District
Act,” those subdivision plans nmust be reviewed and approved by the
Prince George’s County Planning Board. See Md. Code (1957, 1997
Repl. Vol., 2002 Cum Supp.), Art. 28 § 7-111.% Under that act,
Pl anning Board approval is a requirement for recording a
subdi vi sion plan. See 8§ 7-115(a)(1).

Changing the zoning classification of property within the
Prince George’s district, however, is alegislative action reserved
for the Prince CGeorge’s County Council, sitting as a District
Counci | . See 8§ 8-101(a). The District Council may enact

| egi slation that inposes “standards and requirenents for the

8AIl following citations to are to Article 28 unl ess ot herw se
not ed.
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purpose of avoiding the scattered or premature subdivision or
devel opnment of |and because of the inadequacy of transportation,
wat er, sewerage, drainage, . . . or other public facilities.” § 7-
120. The District Council also may “adopt and anmend the text of
t he zoni ng ordi nance” by ordi nance. 8§ 8-101(b)(2). Simlarly, for
| and | ocated within the district, the Council “may by resol ution or
ordi nance adopt and anend the map or maps acconpanyi ng the zoning
ordi nance text toregulate . . . the location and uses of buil dings

for trade, industry, residence, recreation, agriculture,
public activities, and other purposes[.]” Id.

Among the District Council’s statutory zoning powers is the
power to inpose conditions when it changes the zoning
classification of mapped property within the regional district.

In approving any local [zoning] nmap

anmendnent . . . , the district council

may . . . adopt whatever reasonable

conditions as may in its opinion be necessary

either to protect the surrounding properties

from adverse effects which m ght accrue from

the zoning amendnent, or which would further

enhance the coordinated, harnonious, and

systematic  devel opnent of the regional

district.
8§ 8-104(e). See also Prince George’ s County Code (“PG Code”) § 27-
213(c) (1) (“Wen it approves a Zoning Map Anendnent, the District
Council may inpose reasonable requirenents and safeguards (in the
formof conditions) which it finds are necessary to either
[p]rotect surrounding properties from adverse effects which m ght

accrue fromthe Zoning Map Anendnent; or . . . [f]urther enhance

t he coordinated, harnonious, and systematic devel opnent of the
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Regional District”).

When the District Council exercises its authority to create a
condition to a zoning map anendnent, the condition becones an
integral part of its action.

A statement of these conditions [On a zoning

map amendnent] shall be included in the

resolution granting the anendnent and shall

become a part thereof, and remain in effect

for so long as the property remains zoned in

accordance with the resolution and applicable

zoning classification requested.
§ 8-104(e). Thus, “[clonditions inposed by the District Counci

becone a permanent part of the Zoning Map Anendnent, and shall

be binding for as long as the M xed Use Zone remains in effect on
the property (unless anended by the Council).” PG Code § 27-
213(c) (4).

Al'l subdivision plans for such sites that have been rezoned
with conditions nust conply with the conditions inposed on the
zoni ng map anendnent. “All conditions i nposed shall be mandatory.”
PG Code § 27-213(d)(1). Consequently, “[nJo . . . subdivision plat
may be issued or approved for the property except in accordance
with conditions set forth in the resolution” adopting the zoning
map anendnent . 8§ 8-104(e). Moreover, “[t]he failure to conply
wi th any condition shall constitute a zoning viol ati on and shall be
grounds for the Council to . . . [i]nstitute any . . . action

necessary to obtain conpliance.” PG Code 8§ 27-213(d)(1).

Anot her zoning power of the District Council is the power to
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enact standards for nmajor subdivisions, and procedures for their
application, review, and approval. See PG Code subtitle 24. The
District Council has exercised this power by (1) authorizing the
Board to i nmpose conditions on its approval of subdivision plans,?®
and (2) requiring it to deternm ne whether there are adequate roads
prior to approving a prelimnary subdivision plan.?
Summary Of Conditions
For clarity and economny, we present relevant conditions that
wer e i nposed by the Pl anning Board and the District Council in the
foll owi ng summary tineline.
1983 District Council amended zoning map to permt MXT
devel opnent, in connection wth “Bay of Anericas”

proposal, with specific conditions.

9.26.88 District Council granted petition by PortAmerica
devel opers to nodify conditions attached to the 1983

°See PG Code 8§ 24-110 (permitting Planning Board to attach
“reasonable conditions” to plan approval); PG Code 8§ 24-119
(devel oper nust submt prelimnary subdivision plan to Pl anning
Board); PG Code § 27-276(a)(1) (Planning Board approval of
conceptual site plan required “[p]rior to approval of any
prelimnary plan of subdivision or Detailed Site Plan . . . for
whi ch a Conceptual Site Plan is required”).

Ysee PG Code 8§ 24.122.01 (“Planning Board nmay not approve a
subdivision plat if it finds that adequate public facilities do not
exist . . . as definedin. . . ‘CQuidelines for the Analysis of the
Traffic Inpact of Developnment Proposals’”); PG Code § 24.124
(“Before any prelimnary plat may be approved, the Planning Board
shall find that” access roads are adequate and “traffic generated

by the proposed subdivision wll be accommopdated on nmgjor
i ntersections and maj or roadways within the established study area
such that they wll be functioning below the m ninmum peak-hour

service |l evel s adopted by the Pl anni ng Board in the ‘ Guidelines for
the Analysis of the Traffic Inpact of Devel opnent Proposals’”).
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zoni ng map anendnent. Mdified conditions included the
f ol | owi ng:

Conditi on 1:

Condition 3:

Condition 7:

Conditi on 8:

“All  areas zoned MX-T in this case shall be
i ncluded on a conprehensive concept plan[.]”

“"As a condition to its final approval of the
comprehensive concept plan, the Planning Board
shall require review and approval of that plan by
the District Council.”

“The conprehensive concept plan shall include a
stagi ng pl an. This staging plan shall show each
separate stage of developnent of all of the
properties being rezoned MX-T . . . and shall

demonstrate that there are or will be adequate
transportation facilities for each stage of
development. The staging plan shall also include a
market analysis demonstrating the economic
feasibility of each development stage.”

“I'n order that ultimte devel opnment of the subject
property and the properties in the conpanion MX-T
cases will be of the ‘exceptionally high quality’
referred to in Council Resolution 57-1981, .o
t he conprehensive concept plan and final plan of
devel opment submitted to the Pl anni ng Board shal

b. Conpare the scale of the relationship of the
proposed developnent with that of existing
residential developnent in the vicinity, in
terms of height, mass, density, and simlar

factors;
C. Denonstrate the orientation of buildings,
including loading areas and nmechanical

equi pnent, to adjacent residential areas;

e. Show a cohesive architectural thene for al
developnment . . . . a theme incorporating
buil ding design and materials, signs, street
furniture, and |andscaping, so that the
Pl anning Board may nmake a finding that the
architectural design of the entire devel opnent
is unified and of high quality . . . .”

14



Condi tion 9: “Prior to approval of any stage of the applicants’

proposal, the Planning Board shall determ ne which
alternate transportation inprovenments or systens
are necessary to maintain acceptable I|evels of
service at critical intersections and interchanges
in the property’'s vicinity for that stage of
devel opnment. No devel opnent beyond the applicants’
initial devel opnment stage shall be permtted until
such alternate transportation systens are under
construction.”

Condition 13: “The comprehensive concept plan shall include a

noise study demonstrating the cunul ati ve noi se from
aircraft operations at National Airport and traffic
on the Capital Beltway. This noise study shall
include a map over the concept plan illustrating
noi se contours over 65 decibels, proposed noise
attenuation neasures, and the anticipated effects
of noise from the proposed development on adjoining
residential areas.”

Condition 14: “The comprehensive concept plan shall include a

2.13.98

4.13.98

4.23.98

water quality study which addresses [enumerated
matters].”

Peterson fil ed a conceptual site plan for National Harbor
(CSP-98012) . Proposal for Beltway Parcel was for
“prestigious hospitality location with a mgjor upscale
retail and business address on the Capital Beltway,”
featuring 725,000 sq. ft. retail, 200,000 sqg. ft. office
space, 1,000 hotel rooms, and 50,000 sq. ft. visitors
center. Supportingtraffic study showed traffic adequacy
at 1,226 AM peak hour trips.

Techni cal staff of MNCPPC i ssued a conprehensi ve detail ed
report recommendi ng approval of the CSP, with a condition
limting developnment of the Beltway Parcel to the
proposed use configuration, or alternatively, to the peak
hour trips shown in the traffic study.

Public hearing and Pl anni ng Board approval of CSP, with
conditions and supporting findings of fact, including:

Condition 1: “Total devel opment within the Bel tway Parcel

shall be limted to . . . 200,000 square feet of
general office space . . . . Alternatively,
different permitted uses generating no more than

15



Condition 35:

the number of peak hour trips (1,226 AM peak hour
trips and 2,565 PM peak hour trips) generated by
the above development may be allowed.”

“The District Council shall review and approve a
Conceptual Site Plan for National Harbor.”

6.10.98 By order, District Council approved CSP-98012, with 39
conditions, including the foll ow ng:

Condition 1:

Condi ti on 8:

Condition 18:

Condition 35:

“Total devel opnment within the Beltway Parcel of the
subj ect property shall be limted to the foll ow ng:

a. 725,000 square feet of
retail space

b. 200, 000 square feet of
general office space

C. 1,000 hotel roons

d. A visitors center

Alternatively, different permitted uses generating
no more than the number of peak hour trips (1,226
AM peak hour trips and 2,565 PM peak hour trips)
generated by the above development may be allowed.”

“The applicant shall be required to submt a
limted Detailed Site Plan for the proposed speed-
parking garage |located wthin the Waterfront
Parcel. . . . As a part of Detailed Site Plan
approval, a noise study shall be submtted to the
Natural Resources Division denonstrating that
adequat e noi se abatenment neasures have been taken
to reduce noise levels to 65 dBA Ldn at the
property lines of residential | ots. Noi se
generated by car alarns shall be included in this
noi se study.”

“Prior to certificate approval of the Conceptual
Site Plan, the applicant shall submit for review
and approval by the Department of Environmental
Resources, engineering studies to indicate
techniques for constructing proposed pilings or
other over-water development.”

“Compliance with State noise regulations shall be

determined with regards to sound generated by
National Airport, the Capital Beltway and the

16



11.23.98

2.1.00

5.31.01

6.29.01

subject property prior to approval of the
Preliminary Plat of Subdivision.”

Circuit court affirnmed District Council’s approval of the
CSP, except with respect to condition 13 of the 1988
zoning map anendnent, requiring a noise study. 1988
noi se study for PortAmerica did not adequately address
noi se concerns raised by National Harbor proposal.
Remanded to District Council for “presentation of a
proper noi se study” and findi ngs regardi ng “t he i npact of
t he proposed uses on the adjoining residential areas as
required by Condition 13[.]”

Court of Special Appeals vacated circuit court judgnent
because naned petitioner was not a Prince George’ s County
resi dent and other petitioners did not join petition for
judicial reviewor file their ow. See Egloff, 130 M.
App. at 134.

Peterson applied to Planning Board for approval of
prelimnary subdivision plan, and filed New Nati onal
Har bor Traffic Inpact Study. PSP4-01048.

Engi neering staff of Transportation Planning Section of
the MNCPPC subnmitted review of Peterson’s new traffic
study, noting that “[t]he land uses and trip rates for
the Beltway Parcel changed significantly, causing an
i ncrease in the nunber of trips generated by the Bel tway
Parcel beyond those approved by the [District Council]
resol ution.” Staff concluded that Peterson’'s traffic
study was not an adequate basis for determning
transportati on adequacy, for several reasons:

Peterson’s traffic study wused “ITE" (lInstitute of
Transportation Engineers) trip rates, but “should have
utilized the Prince George’'s County trip rates, which
nore accurately reflect the estinmated nunmber of trips
wi thin the County.”

“I'TE trip generation rates utilized in the study were
used incorrectly, thereby understating the nunber of
trips that the proposed site should generate.”

Peterson study did not separately calculate trip
generation fromeach separate office building, then add
them up, which is preferred nethod “when the individual
bui | di ngs are i sol ated and not rel ated to one another[.]”
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. Only three of the 215 case studies used as conparisons
featured a floor area above one mllion square feet.

. Using the PGtrip rates, “[t]he proposed new | and uses,
conpared to the approved Conceptual Site Plan, would
generate an additional 1,872 and 1,251 peak hour trips
during the norning and eveni ng peak hour respectively.”

7.26.01 Pl anni ng Board issued Technical Staff Report (E173-90)
reflecting recomendations of MNCPPC s Pl anni ng,
Transportation, and Environnental Planning sections,
recomrendi ng approval of the PSP wth conditions,
including a condition that the office/retail/hotel room
space proposal for the Beltway Parcel be reduced from
1,220,000 sg. ft. of office space to 443,000 sq. ft., in
order to satisfy the 1,226 AM peak hour trip cap.

Publ i c hearing before Planning Board regardi ng Nati onal
Har bor PSP. Transportation Staff agreed that PSP was in
substantial conpliance with CSP only if the Beltway
Parcel had 443,000 sq. ft. of office space, bringing it
within AMtrip caps set in the CSP

Pl anni ng Board passed Resol uti on 01-163 approvi ng PSP 4-
01048, finding that “adequate transportation facilities
woul d exi st to serve the proposed subdi vi sion as required
under Section 24-124 of the Prince George’ s County Code,”
and that the PSP was “general ly in conformance” w th CSP-
98012.

I.
The District Council’s AM Trip Cap

The protestants renew their argunent that the Planni ng Board
had no authority to disregard or revise the AMtrip cap that the
District Council inmposed as a condition on its approval of the CSP.
The briefs submtted by the protestants, the Planning Board, and
Pet erson debate the circuit court’s conclusions that there is no
statutory requirenment that a PSP nmust conformto its predecessor
CSP, that the Planning Board stated sufficient reasons for its

traffic adequacy finding, and that there was substantial evidence
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to support that finding.

W do not find it necessary to resolve those questions. Even
if all of the circuit court’s conclusions were correct, they would
not affect the disposition of this appeal. | nstead, given the
uni que devel opnent history of this property, the sole dispositive
issue is whether the Planning Board erred in approving the
reconfigured prelimnary subdivision plan for the Beltway Parce
even though it did not conply with the District Council’s AM
traffic cap. For the reasons we expl ain bel ow, we conclude that it
di d.

The Pl anni ng Board and circuit court agreed with Peterson t hat
the PSP did not have to conply with the AMtrip cap because it was
nmerely the District Council’s neans of ensuring adequate
transportation facilities for any reconfigured plan for the Bel tway
Par cel . In their view, since the evidence from Peterson’s 2001
traffic study established traffic adequacy for the reconfigured
Bel tway Parcel, the PSP “substantially conformed” to the District
Council’s intent in inposing the trip cap, which was nerely to
require that there be adequate transportation facilities for
what ever denser devel opnment Peterson might propose in a
reconfigured plan for the parcel. We disagree with this
interpretation of the trip cap condition, for two reasons.

A.
“Intent”

First, we do not agree that the District Council intended to
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gi ve the Pl anning Board “final say” in approving this reconfigured
proposal to devel op the Beltway Parcel. The adm nistrative record
establishes that the District Council reserved the right to i npose
specific limts on howthis unique property woul d be devel oped, and
then deli berately exercised that authority by inposing the AMtrip
cap as a limt on how nuch the devel oper could reconfigure its

devel opnment plan without returning to the District Council.

. In 1983 and 1988, the District Council ensured that it would
have the | ast word on the conceptual site plan for this site,
by inmposing condition 3 on the zoning nap anendnment. This

condition prevents the Planning Board fromfinally approving

a concept plan for developing this site without prior “revi ew

and approval of that plan by the District Council.”

. On April 23, 1998, the Planning Board affirnmed that, pursuant
to condition 3 in the zoning map anendnent, the Board had to
obtain the District Council’s approval for the National Harbor
CSP. Condition 3 to the Planning Board's approval of the CSP
provi ded that the Pl anni ng Board woul d not finally approve the
CSP until the District Council reviewed and approved it.

. On June 10, 1998, the District Council exercised the power it
reserved years earlier whenit conditionally approved t he CSP.
I n doing so, the Council inposed the AMtrip cap as Condition
linits resolution conditionally approving the CSP.

What the District Counci | did is both sinple and
under st andabl e. Recognizing the special traffic, aesthetic, and
envi ronnent al concerns rai sed by the prospect of devel opi ng a huge
urban destination resort in such a geographically sensitive
| ocation, the District Council exercised its power to inpose
conditions on the zoning map anendnent. In 1983 and 1988, the
Council required a conceptual plan for any m xed use proposal to

devel op this property and the Council reserved the right to review
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and approve any such plan. In 1998, it exercised that right by
allowing Peterson to develop the Beltway Parcel wth any
conbi nation of uses that generated |ess than 1,226 AM peak hour
trips. In this manner, the District Council ensured that no plan
that would generate nore traffic than the plan it had already
revi ewed coul d be approved without its perm ssion.

The |anguage of the District Council’s 1998 resolution
approving the CSP supports this interpretation and dispels the
notion that the District Council’s trip cap gave advance approval
to any and all devel opnent plans for which there woul d be adequate
transportation facilities. The trip caps set forth in Condition 1
are quantitative “limt[s]” on “[t]otal developnment within the
Bel tway Parcel.” Although the District Council gave Peterson sone
flexibility to reconfigure the Beltway Parcel in order to allow

“different permtted uses,” it explicitly limted that flexibility
by directing that only a reconfiguration “generating no nore than
the . . . 1,226 AM peak hour trips . . . nay be allowed.”

By setting this very specific nunmeric ceiling, the District
Council did nore than nerely express its desire that there be
adequate traffic facilities for any reconfigured plan to devel op
the Beltway Parcel. The District Council also said that it would
not give advance approval to a reconfigured plan that generated

nore traffic.

W find it particularly significant that the District Council
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used the trip caps as an alternative to specific square footage
l[imts. |Instead of giving “reconfiguration carte blanche” to the
devel oper, or appointing the Planning Board as the final arbiter of
traffic adequacy for any reconfigured plan, the Council selected a
speci fic nunber of vehicle trips as the neasure for determning
whet her the devel oper and Pl anni ng Board coul d proceed to the next
stage of developnent wthout further review by the District
Counci | .

If, as Peterson, the Board, and the circuit court posited, the
District Council intended condition 1 to be nerely a way to ensure
adequate transportation facilities for any reconfigured proposal to
devel op the Beltway Parcel, then it easily coul d have sel ected t hat
alternative. Instead of inposing the trip caps, the Council could
have used | anguage to the effect that, “Alternatively, different
permtted uses generating no nore trips than the nunber of peak
hour trips that the Planning Board determ nes can be accommvpdat ed
by exi sting and pl anned transportation facilities may be all owed.”

But that is not what the District Council chose to say, and we
cannot rewite condition 1 by resorting to result-driven concepts
of “intent” and “substantial conformance.” Cf. Ark Readi-Mix
Concrete Corp. v. Smith, 251 M. 1, 4 (1968)(“court cannot
substitute its judgnent for that of the zoning authorities”); JmMC
Constr. Corp. v. Montgomery County, 54 M. App. 1, 17-18

(1983) (anending a zoning map is a valid exercise of plenary
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| egislative power when the anendnent “‘bears a substanti al
relationship to the public health, confort, order, safety,
conveni ence, norals and general welfare’”). Indeed, if “traffic
adequacy” is the District Council’s only yardstick for approving
the reconfigured plan, then Peterson should encounter little
probl emin obtaining Council approval of the plan proposed in the
PSP.

We note, however, that the District Council may have other
legitimate reasons for inposing limts on reconfiguring of the
Bel tway Parcel . Even if the Council were to be satisfied that
there are adequate traffic facilities for the reconfigured plan, it
may decide not to approve it. The Council had authority to limt
devel opnent based on the inpact of the reconfigured Beltway Parcel
on surroundi ng properties, even if existing and pl anned roads coul d
“handl e” the increase in traffic generated by the new plan. See §
7-120, 8§ 8-104(e); PG Code § 27-213(c). The AM trip cap may
reflect that the District Council wanted to ensure that it had an
opportunity to consider whether it should set a developnent limt
at some level below “traffic adequacy” in order to bal ance such
ot her legitimte zoning considerations.

For exanple, these elected officials my have w shed to
consi der constituent concerns that a reconfigured Beltway Parcel
pl an that generates nore traffic than the original CSP plan would

spar k ot her devel opnent trends affecting the surroundi ng conmunity
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and i nfrastructures. |Indeed, sone residents expressed concern that

Nat i onal Har bor woul d mushroominto “devel opment sprawl,” creating
a “Tyson’s Corner on the Potonac.” By limting reconfiguration of
the Beltway Parcel to the sane | evel of traffic that it approved in
the original CSP, the District Council ensured that it could
consi der whet her these constituent concerns warranted a decisionto
di sapprove the reconfigured plan, or to i npose other conditions on
it.

B.
“Substantial Conformance”

Qur second reason for concl udi ng that the Pl anni ng Board erred
in disregarding the AM trip cap is that the Board was bound by
statute to enforce the cap. For the reasons that foll ow, we do not
agree that the Planning Board had authority to approve a plan that
exceeded the trip cap on the ground that the PSP “substantially
conforned” to the District Council’s intent to ensure traffic
adequacy. Even if the District Council had not enployed the trip
cap as a neans of preserving its right to review a materially
reconfigured Beltway Parcel, we would still conclude that the AM
trip cap is a mandatory condition that only the District Counci
can elimnate. W explain.

The trip caps were a direct result of a condition that the
District Council placed on the zoning map anendnent. The Counci |
made it clear in 1983 and 1988 that it was anendi ng the zoni ng map

to permt a m xed use devel opnent on the Beltway Parcel, with the
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provi so that the Council could later limt devel opment of this site
by inposing conditions on its approval of the concept plan. I n
turn, the Council then nade it clear in 1998 that it would permt
Peterson to proceed with its devel opnent plans for the Beltway
Parcel, on the understanding that it could not reconfigure those
plans in a manner that increased norning traffic beyond 1,226 peak
hour trips w thout bringing such a materially reconfigured plan
back to the District Council.

The Planning Board agreed with Peterson that it could
di sregard t he unanbi guous trip cap condition on the theory that the
reconfi gured devel opnent pl ans for t he Bel t way Par cel
“substantially conforned” to that condition. That was error. |If
the Planning Board may disregard the trip cap by using a
“substantial conformance” standard, Peterson would be permtted to
circunvent the condition 3 limts that the District Council placed
on reconfiguring the Beltway Parcel wthout its approval. In
ef fect, the Planning Board and Peterson could viol ate, w thout any
consequence whatsoever, the statutory provisions that conditions
attached to a zoning map anendnent are “mandatory,” that they
“beconme a permanent part of the Zoning Map Anendnent,” and that
they are binding until the District Council amends them See § 8-
104(e); PG Code 8§ 27-213(c)(4), § 27-213(d).

W are in conplete agreement with the MCPPC staff’s

assessment of the statutory reason for enforcing the AMtrip cap
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In a July 17, 2001 nenorandum to the Planning Board, the
transportation staff opined that changing the Beltway Parcel from
aprimarily retail to primarily office proposal “raised a trip cap
i ssue” because “the trip cap was placed on . . . the Beltway Parcel
during the review of SP-98012. . . . J[as] Condition 1 of the
District Council order affirmng the Planning Board s decision in
SP-98012.” As staff pointed out, it did not matter whether the
trip caps were designed to ensure the adequacy of transportation
facilities, or whether the Planning Board found that the PSP
provi ded adequate transportation facilities. In the unique
ci rcunst ances surroundi ng devel opnment of the Beltway Parcel, the
trip cap, because it was “inposed at the tine of an earlier
adequacy study which was reviewed and approved by the District
Council[,] would not be subject to revision unless the subsequent
cap were al so subject to review by the District Council.”

C.
Defenses

We are not persuaded ot herw se by | anguage that the Board and
Pet erson have cited in support of their “intent” and "“substanti al
conformance” rationales for disregarding the AM trip cap. W
address each one separately.

1.
Condition 9 To 1988 Zoning Map Amendment

The Board points to condition 9 to the 1988 zoning map

anmendnent, which requires the Planning Board to “determ ne which
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alternate transportation i nprovenents or systens are necessary to
mai nt ai n acceptabl e | evel s of service at critical intersections and
interchanges in the property’'s vicinity for that stage of
devel opnent . ” It argues that this condition shows that the
District Council intended the Planning Board to nake the requisite
findings of traffic adequacy “at the tine of the CSP and again in
t he instant case.”

That may be so, but it does not nmean that traffic adequacy was
the Council’s one and only reason for inposing the trip cap. 1In
our view, condition 9 sinply shows that the District Council
I ntended that the Planning Board would evaluate traffic adequacy
much earlier in the devel opnent revi ew process than ot herw se woul d
be required. The usual course prescribed by statute is for the
Planning Board to determne traffic adequacy later, at the
prelimnary subdivision plan stage of review. See PG Code § 24-
122.01(a), 8 24-124(a). The District Council explicitly altered
that usual course in the unique circunstances presented by the
Nat i onal Harbor plan, by inposing staging requirenents that noved
the critical issue of transportati on adequacy to this earlier stage
of devel opnent review. By inposing condition 9, the District
Council directed the Planning Board to review traffic adequacy at
the threshol d conceptual plan stage of devel opnent.

We do not divine fromthis instruction any intent to appoint

the Planning Board as the final arbiter for any and al
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reconfigured plans that Peterson mght propose as its plan
proceeded through the devel opnent review process. W see nothing
to indicate that the District Council intended to limt the power
that it reserved in condition 3 of the zoning map anmendnent to
review and approve a materially reconfigured plan, by
si mul t aneousl y del egating away that authority to the Pl anni ng Board
in condition 9. Rather, we read condition 9 as a practical
instruction to the Planning Board that it nust conduct an early
reviewof traffic adequacy, so that the District Council woul d have
the benefit of staff and Board expertise and concl usi ons when the
Counci | reviewed Peterson’s CSP

2.
Prefatory Finding In 1998 Order Affirming CSP

Simlarly, we do not find persuasive the prefatory |anguage
fromthe District Council’s 1998 order approving the CSP, which
Peterson cites as proof that the trip cap should not be literally
enforced. The District Council explicitly stated that it was
affirmng the Planning Board s approval of the CSP “based on
consideration of the entire record, for the reasons stated by the
Pl anning Board in its resolution,” and because

Conditions 1-5 of the Planning Board
Resolution provide for the staging of the
devel opnent so as to insure adequate public
facilities for transportation are provided or
constructed with the developnment of square

f oot age of the project.

Pet erson argues that this | anguage “supports the proposition
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that the only finding to be considered by the District Council
was based solely on the ultimate issue of adequacy of public
facilities.” Thus, the trip caps were “nerely an outgrowh of, and
subordinate to, the required findings subsumed in the overall
requi renent that the Project include adequate public facilities.”
W again do not read this |anguage so broadly. It is taken
fromthe “findings and conclusions” portion of an order affirmng
the Planning Board s approval of the CSP. It appears on the page
i mredi ately preceding the Condition 1 trip cap. W see nothing in
this prefatory | anguage that negates the specific quantitative trip
cap that the District Council inposed as its first explicit
condition on its approval of the conceptual plan. As we discussed
earlier, the trip cap was the neans selected by the District
Council to ensure not only traffic adequacy, but also that the
Council would have an opportunity to review any reconfigured
proposal that created nore traffic than the 1998 CSP

3.
Section 27-213(a) (3) (B)

Finally, we are not persuaded that the Prince George’ s County
Code authorizes the Planning Board to disregard the District
Council’s AMtrip cap. The Board and Peterson cite the follow ng
| anguage from subsection 27-213(a)(3)(B):
The finding by the Council of adequate
transportation facilities at this time [i.e.,
when anendi ng a zoni ng map] shall not prevent

the Planning Board from later anmending this
finding during its review of subdivision
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pl at s.
The Board and Peterson argue that this provision gives the
Pl anning Board authority to disregard the District Council’s AM
trip cap because it “acknow edges that findings of adequate
transportation nmade at the tinme of a ZMA approval are not binding
on the Pl anni ng Board when considering a prelimnary plan.” They
contend that this is |logical because “infinitely nore detail is

known about the proposed developnent of a site at the tine of

prelimnary review plan than at the initial ZMA approval.” 1d. at
10-11 n. 7.
The protestants counter by rhetorically asking, if the

Pl anning Board is allowed to anmend the District Council trip cap
under the guise of this ordinance, “[w hat would be the point in
providing for Council reviewof a Board CSP?” |f the Board did not
like a specific condition that the District Council attached to a
CSP, all it would have to do woul d be to disregard it in approving
a subsequent prelimnary subdivision plan that violates that
Di strict Council condition.

W agai n concl ude that the Board and Peterson have i nterpreted
this | anguage too broadly. Wen read in the context of the entire
enforcenment scheme established in section 27-213, this subsection
nmerely notifies devel opers that the Planning Board is not bound by
a general finding of traffic adequacy that is inherent in the

District Council’ s initial approval of the zoning map anendnent. It
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ensures that, even if a developer makes a showing of traffic
adequacy at the tinme it obtains a zoning map amendnent from the
District Council, the Planning Board can still decide at a l|ater
stage in the devel opnent review process that traffic facilities are

inadequate for the plan under review

D.
Conclusion

It is undisputed that the reconfigured Beltway Parcel plan
that Peterson proposed in its PSP exceeded the AMtrip cap, and
that the District Council neither approved nor reviewed this
reconfigured plan. W hold that, because the National Harbor PSP
exceeded the mandatory AMtrip cap without the District Council’s
approval, the Pl anning Board erred in approving it. “[T]he failure
to conply with any condition [to a zoning map anendmnent ]
constitute[s] a zoning violation[.]” PG Code § 27-213(d)(1). W
therefore vacate the Pl anni ng Board's order approving the PSP, and
remand to the Planning Board for further proceedi ngs consi stent
with this opinion

IT.
Noise Study

In their second assignnment of error, the protestants argue
that the Board erred in relying on an outdat ed noi se study that was
conducted for the abandoned PortAnmerica project as grounds for
concluding that Peterson had satisfied two separate District

Council noise conditions: Condition 13 to the 1983 zoning map
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amendnent and Condition 35 to the resol ution approving the Nati onal
Har bor CSP. Viewing the plain |anguage of these conditions in
their historical context, we shall hold that the Pl anning Board
erred in finding that Condition 35 was satisfied, because Peterson
did not submt the additional noise data that was necessary to
determ ne Peterson’s conpliance with this condition

A.
The Noise Studies And Conditions

Condition 13 To Theléoning Map Amendment
And The PortAmerica Study

In 1983, when the District Council initially anmended the
zoning map, it inposed Condition 13. The Council directed that
“[t]he conprehensive concept plan shall include a noise study
denonstrating” the anount of external noise caused by traffic from
Nati onal Airport and the Capital Beltway, as well as “the
anticipated effects of noise from the proposed development on
adjoining residential areas.” (Enphasis added.)

In 1988, MNCPPC staff reviewed a March 9, 1988 noi se study
prepared for the PortAnmerica project by Danes and Moore (the
“Port America study”). PortAnerica differed fromPeterson's |ater
Nati onal Harbor proposal in that its plan featured a separate
“World Trade Center” hotel, office conplex, and nulti-famly
residential building, with the waterfront plan proposing upscale

resi dences, sone retail, and a visitor’'s center. PortAnerica did
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not include the 2.9 mllion square feet of “waterfront
entertainment/retail” venues (including a pier, rides, and other
out door entertainment) or the speed parking garage that Peterson
proposed for National Harbor’s Waterfront Parcel.

The Port Anmeri ca study reported data and concl usi ons regardi ng
“the sound quality of the area” in 1988, “prior to the construction
and operation of the [proposed] PortAnerica facilities[.]” In
addi tion, the study estimated how area sound | evels would change
“[a]fter PortAmerica has been built and occupied[.]” The study
tested sound | evel s and sources at six |ocations, five of themin
t he nei ghboring residential communities of Oxon H Il Manor, Potomac
Vi sta, and River Bend.

Data fromthese five | ocati ons showed t hat the 1988 “day- ni ght
average sound |l evels” (“Ldn”) in these nei ghborhoods ranged froma
low of 60.1 to a high of 63.2 dB. According to the PortAnerica
study, this data showed t hat exi sting noi se exposure was al ready at
“[mModerate” but “[a] cceptable” |levels “typical of |and uses near
hi ghways and roads.”

The report then antici pated how future highway and air traffic
pattern changes would affect two of the five residential |ocations
(in Oxon HilIl Mnor and Potomac Vista), which were “[n]oise-
sensitive locations subject to the greatest change from future
hi ghway configurations and road traffic within PortAnerica[.]” The

estimates refl ect ed Federal Hi ghway Admi ni stration noi se prediction
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nodel s and Federal Aviation Adm ni stration sound | evel contours for
normal operating conditions of National Airport. The study also
acknow edged that “traffic noise contribution to average anbi ent
sound | evel s is expected to increase” due to construction of an S-
curve in the Beltway, increase in traffic, and “the increased
traffic and changed traffic patterns resulting from PortAnmerica.”

There was, however, no anal ogous nodel - based estimate of the
noi se | evel that woul d be generated by Port Anerica traffic in these
two nei ghborhoods, one of which is near Peterson’s proposed
Waterfront Parcel, the other adjacent to the Beltway Parcel.
SSimlarly, there was no estimate of the additional non-traffic
noi se anticipated fromany of the retail, hotel, residential, and
of fice uses proposed for either of the two parcels planned for
Port Aneri ca.

Despite the | ack of data about noi se generated by the proposed
devel opnent, the Port Ameri ca study concl uded t hat Port Aneri ca woul d
not significantly raise noise levels in adjacent residential
conmuni ties.

While future sound levels at [these two test
sites in neighboring residential comunities]
may increase because of the presence of
Port Anerica, the increase in sound will not be

significant and traffic noise wll continue
not to be the major source of comunity sound.

The day-night average sound |evels
measured in comunities near the PortAnerica
site . . . . will not change significantly -
if at all - due to the presence of
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Port Aneri ca. The sounds observed in the
comunities are fromlocal human, insect, and
bird activity, aircraft activity and | ocal and
distant traffic. Miin contributors at these
receptor locations are local traffic and
aircraft activity, which will not be affected
by Port Ameri ca.

After reviewing the Port Arerica data, MNCPPC staff concl uded
that, “except for that area near the Capital Beltway, exterior
noi se from conbi ned airport and hi ghway noi se woul d not exceed 65

dBA (Ldn) and none of the residential areas were significantly

i npacted.”
2.
The CSP And The Loiderman/PortAmerica Study
Ten years later, in order to satisfy the noise study

requi renent of Condition 13 for its National Harbor CSP, Peterson
relied on the sanme PortAnerica study and data. In April 1998,
Peterson submitted “a noise study and map prepared by

Loi derman  Associ at es” (the “Loiderman/PortAnmerica study”).
Al t hough this study was dated April 1998, MNCPPC staff pointed out
that “[t]he heart of the report is a copy of pages A-184 through A-
198 of ” the 1988 Port Anerica study.

In an April 10, 1998 nenorandum an MCPPC environnent al
pl anner opined that this data from the 1988 PortAnmerica study
provided a sufficient factual basis to conclude that noise from
external sources woul d not exceed al |l owabl e | evel s inside Nationa
Har bor. According to this planner, the PortAnmerica data showed

that there woul d be no recorded noi se | evel s above the 65 dBA (Ldn)
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within the National Harbor site. “Since this [National Harbor] CSP
has no residential conmponent, [staff] agree[d] with the

anal ysi s by [Loi derman Associ at es] that noi se fromexternal sources
is not significant.”

At the sane tine, however, MNCPPC staff raised questions about
whet her the Loiderman/PortAnmerica study provided an adequate
evidentiary basis for concluding that the noise generated by
Nati onal Harbor would not exceed perm ssible noise levels in
adj oi ni ng nei ghborhoods. O concern was noi se from entertai nnent
pl anned for the Waterfront Parcel and from the speed parking
garage, which is situated al ong t he boundary between t he Waterfront
Parcel and a residential neighborhood.

Staff have some small concern that the
site may generate noise. W expect that
traditional holidays, e.g., The 4th of July
and New Year[‘s] Eve, will have their share of
crowds, fireworks, and noi semakers. We are
uncertain if outdoor activities, such as
festivals or music bands, may occur and if
they may generate noise which would impact
neighboring residential properties. The State
of Maryl and has a noi se ordi nance whi ch shoul d
be sufficient to regulate any instances.

The proximity of the principal
ingress/egress and the speed parking garage to
existing residences is a concern. Prior to
the issuance of the building permt for the
speed parking garage, a noise study shall be
submitted to the Natural Resources Division
demonstrating that adequate noise abatement
measures have been taken to avoid any
significant impact to existing residential
structures. (Enphasis added.)
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3.
District Council Condition 35

Quoting the April 1998 staff nmenorandum the Pl anni ng Board
approved the National Harbor CSP with a new noi se study condition
that reflected the staff’s concern about the parking garage.

Prior to issuance of the building permt for
t he speed parking garage, a noise study shall
be submtted to the Natural Resources Division
denonstrating that adequate noise abatenent
nmeasur es have been taken to reduce noi se | evel s
to 65 dBA Ldn at the property lines of

residential |ots. Noi ses generated by car
alarms shall be included in this noise study.
E57.

In June 1998, the District Council also approved the National
Har bor CSP. It, too, conditioned its approval of the PSP on an
addi ti onal noi se study regardi ng the parking garage. |nplenenting
the staff and Pl anning Board recommendation that Peterson submt
additional data regarding the effect of the parking garage on
adj acent residences, the District Council inposed Condition 8.
Instead of allowing Peterson to submt that information at the
buil ding permt stage of devel opnent review, however, the District
Council required Peterson “to submit a limited Detailed Site Plan
for the proposed speed parking garage located within the Waterfront
Parcel.” (Enphasis added.)

In contrast to the Pl anni ng Board, which required only new data
concerning the parking garage, the District Council required

Peterson to anend the Loiderman/PortAnmerica study to add data
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estimating the anticipated noise generated by the entertainment
venues in the Waterfront Parcel. The Council explicitly conditioned
its approval of the CSP on Peterson anendi ng that study to exam ne
what the PortAnerica study data did not anticipate — the noise
I mpact of 2.9 million square f eet of “wat er f r ont
entertainnment/retail” on its residential neighbors.

Reiterating the staff’s concern about the adequacy of the
Loi der man/ Port Anerica study, the Council also added “Finding 4" to
the findings and concl usi ons nade by the Pl anni ng Board:

[Peterson’s] Noise study should be amended to
include additional information relative to the
impact of noise, particularly from the various
entertainment venues, on the adjacent
residential property. The anended Noi se Study,
whi ch may be done anew, shoul d be provi ded and
reviewed in concert with the Noise Study for
the Parking Garage adjacent to [the centra

Wat erfront Parcel devel opnment |ocated in] Zone
B. (Enphasis added.)

The District Council then affirnmed the Planning Board s
approval of the National Harbor CSP subject to 39 witten
conditions. In addition to Condition 8, it addressed the staff’s
concern that the entertainnment venues would generate noise that
exceeded levels permtted by state |law by inposing Condition 35,
whi ch required that

[cl]ompliance with State noise regulations shall
be determined with regards to sound generated
by National Airport, the Capital Beltway and
the subject property prior to approval of the
Preliminary Plat of Subdivision. ( Enphasi s
added.)
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4.
Noise Study Challenge To The CSP

Karen Egl of f, who grew up in Oxon Hi |l Manor and whose not her
still lived there, petitioned for judicial review of the CSP
approval . See Egloff v. Dist. Council of Prince George’s County,
130 Md. App. 113, cert. denied, 358 Ml. 381 (2000). She argued,
inter alia, that the ten year old study done for the nore
residential PortAnmerica plan did not provide adequate information
about the noise inpact of the presunably | ouder entertainnent-
oriented plans for National Harbor. She asked the circuit court to
vacate the approved CSP, and to remand the plan to the D strict
Council, on the ground that the Loiderman/ PortAnerica noi se study
did not satisfy mandatory Condition 13 to the 1983 zoning nmap
amendnent .

I n Novenber 1998, the circuit court agreed with Egl of f that the
Loi derman/ Port Anerica study “did not address the inpact of the
proposed [ National Harbor] uses on the adjoining residential areas
as required by Condition 13[,]" because “there was no evidence in
the record that addressed the i npact of entertainnment uses o[r] the
speed parking garage.” The court concluded that the study did not
contain enough information to satisfy Condition 13's requirenent
that Peterson submt a noise study “denonstrating . . . the
anticipated effects of noise from the proposed devel opnent on
adjoining residential areas.” It vacated the District Council’s

order approving the National Harbor CSP, and remanded for Peterson
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to submt additional data regarding noise from the entertainnent
venues and speed parki ng garage.

I n February 2000, however, we vacated the circuit court’s order
because Egloff did not have the permanent residency necessary to
establish standing to chall enge the CSP approval. See id. at 128,
134. The effect of our decision was to | eave the District Council’s
CSP approval intact.

5.
The PSP

Pet erson t hen began to nove fromits conceptual plan toward the
next stage of devel opnent review, the nore detailed prelimnary
subdi vision plat. During the next 15 nonths, Peterson refined and
reconfigured its plans for National Harbor. Nevertheless, despite
the District Council’s Condition 35 requirenment that National Harbor
show conpliance with State noise regulations “prior to approval of
the Prelimnary Plat of Subdivision,” Peterson did not submt any
new noi se data to support its PSP. In a May 2001 revi ew of that PSP
proposal , MNCPPC st aff | ooked once again to the data reported in the
Loi derman/ Port Ameri ca study; indeed, it sinply attached its Apri

1998 nenorandum regarding that study as a supplenent to its

report.t
gt af f | at er rai sed anot her concern about t he
Loi der man/ Port Aneri ca study. In a June 22, 2001 nenorandum an

engi neer fromthe Division of Environnmental Health noted that

[t]he property contains a portable concrete
(conti nued. ..)
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By resolution, the Planning Board conditionally approved the
PSP. In doing so, the Board reiterated the staff’s 1998 conmment
that state noise regulations would prevent noi se problens fromthe
entertai nnment venues, but deleted the staff’s acknow edgnent that
it was uncertain about the nature and | evel of such noise. Wthout
mentioning Condition 13 to the zoning map anendnent, the Board
concluded that the National Harbor PSP conplied with state noise
regul ati ons, and therefore that Peterson had satisfied Condition 35
to the District Council’s CSP resol ution.

B.
Adequacy Of Loiderman/PortAmerica Study

The protestants conplain that Peterson has “never carried out”

t he conpr ehensi ve study of noi se that Nati onal Harbor is anticipated

(... continued)
m xing plant located in close proximty to

residential units. Its location presents
significant issues concerning noise and dust.
It is inportant, prior to record plat

approval, that the applicant can support the
current |ocation of the concrete m xing plant
by supplying to this office . . . [a] noise
study that shows that the concrete m xing
pl ant can neet the State Noi se Regul ations for
the tine in which the plant is expected to be
in operation. . . . If the noise study shows
that the operation of the plant violates State
Noi se Regul ations, then either noi se abat enment
procedures nust take place to neet State Noise
Regul ations, or the concrete m xi ng plant nust
be noved to a location that does not i npact
the residences in the area. The relocation of
the plant nust occur prior to record plat
approval .
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to create in adjacent nei ghborhoods, as required by Condition 13.
This failure, in turn, nade it inpossible for the Planning Board to
determ ne whether National Harbor would exceed state noise
regul ations, as required by Condition 35. They point out that the
circuit court clearly explained why the Loi der man/ Port Ameri ca st udy
was i nadequate, that the District Council directed Peterson to anend
the study to add data about noise fromthe entertai nnent venues and
parking garage, and that the District Council also limted the
Pl anning Board s authority to approve the PSP by requiring it to
first determ ne whether Peterson’s proposal generated noise in
excess of state standards. In their view, the Planning Board’ s
approval of the National Harbor PSP w t hout an adequat e noi se study
vi ol ated the zoning condition.

We agree. Both the explicit |anguage and the contextual
hi story of Condition 35 establish that the District Council required
Peterson to present nore specific data than the 1988 data in the
Loi derman/ Port Anerica study, and that it al so required the Pl anning
Board to consider this new data in deciding whether to approve the
prelimnary subdivision plan.

When it first rezoned this site in 1983, the District Counci
mandat ed t hat prospective devel opers had to submt, at the threshold
“concept” stage of devel opnent review, data “denonstrating” how a
proposal to develop this site would affect neighboring residents.

The Loiderman/ PortAnmerica study did not satisfy that nandate,
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because it did not adequately “denonstrat{e] . . . . the anticipated
effects of noise from [National Harbor] on adjoining residentia
areas.”

This is not surprising news. In 1998, MNCPPC staff, the
Pl anni ng Board, and the District Council all separately acknow edged
that the Loiderman/ PortAnerica study did not include any data or
estimte show ng how nuch noise the 2.9 mllion square feet of
waterfront entertai nment venues could be expected to generate in
nei ghboring residential communities. As MNCPPC engi neers have been
quoted at each stage of the National Harbor devel opnent review, the
Loi der man/ Port Aneri ca study | eft planners and the public “uncertain
if outdoor activities, such as festivals or music bands, may .
generate noise which would impact neighboring residential
properties.” (Enphasis added.) This study did not adequately
neasure the anticipated noise that the retail, hotel, comrercial,
and residential uses proposed for PortAmerica would generate in
adj acent nei ghbor hoods, much | ess purport to neasure the anti ci pat ed
noise from the materially different entertainnent, retail, and
of fi ce uses proposed for National Harbor.

Nei ther did that study show what noise could be anticipated
fromthe speed parking garage and the construction concrete m xi ng
plant. As MNCPPC staff al so consistently acknow edged, additi onal
dat a was needed to det erm ne whet her noi se abat enent neasures woul d

be necessary to avoid any significant inpact to existing
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residential structures.” Review ng the Loiderman/ PortAnerica study
in 1998, the District Council unanbiguously stated that Peterson
woul d have to submit nore data to clear up those uncertainties
surroundi ng the parki ng garage and concrete m xi ng pl ant.

Read inits entirety and in its historical context, the plain
| anguage of the District Council’s resolution conditionally
approving the CSP reveals that the Council found that the
Loi derman/ Port America study did not fully satisfy Condition 13
because it did not adequately denonstrate the anticipated noise
i npact of National Harbor onits residential neighbors. The Council
expressed this conclusion in Finding 4 and Condition 8, which
I nstructed Peterson to anend the Loiderman/PortAnerica study to
address unanswered questions about noise from the entertai nnent
venues and par ki ng garage. Then, in Condition 35, the Council made
certain that the Planning Board could not allow National Harbor to
progress to the next stage of devel opnent wi thout that additional
i nf ormati on.

In this manner, the District Council’s resolution explicitly
spelled out for Peterson (1) the deficiencies in the
Loi derman/ Port America study — i.e., no data anticipating noise
generated by entertai nnent venues and the parking garage; (2) what
Pet erson woul d have to do about those deficiencies — i.e., “anmend”
the PortAnerical/lLoiderman study to add data denonstrating that

antici pated noi se fromNati onal Harbor uses would conply with State
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regulations limting noise; and (3) when Peterson would have to
acconplish these tasks — i.e., “prior to approval of the Prelimnary
Pl at of Subdivision.”

Al t hough Condition 13 required Peterson to denonstrate the
antici pated noise fromthese uses at the conceptual plan stage of
devel opnent, District Council Condition 35 effectively gave Peterson
nore tine to satisfy its obligations under Condition 13. The
protestants posit that the District Council did not have authority
to excuse the deficiencies in the Loiderman/PortAmerica study by
extending its own deadline, given that Condition 13 was a nandatory
condition attached to a zoning map anendnment. But we need not
resolve that question to resolve this appeal. Even if we assune
that Condition 35 was an inperm ssible extension of tine for
Peterson to submt the mssing noise data necessary to satisfy
Condition 13, it is clear that Peterson also m ssed the prelimnary
subdi vi sion plan deadline for submtting that additional data.

Fromthe cl ear | anguage and history surroundi ng Condition 35,
we conclude that Peterson failed to cure the deficiencies in the
Loi der man/ Port Aneri ca study. Undi sputedly, Peterson did not submt
any new data in support of its PSP. It therefore failed to provide
the Pl anning Board with the evidentiary record that the Board needed
to satisfy Condition 35. The Planning Board erred i n approving the
PSP wi t hout a sufficient factual basis for concluding that the uses

proposed for National Harbor would conply wth state noise
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regul ati ons.

C.
Defenses

The Pl anni ng Board and Pet erson contend that Peterson’s failure
to conduct additional noise studies did not prevent the Planning
Board from approving the National Harbor PSP for several reasons.
We address and reject each in turn.

1.
Prior Noise Study Challenge

Peterson curiously contends that the same noise argunents
rai sed by the protestants in this appeal were “l ong ago rejected and
resolved in both the circuit and appellate courts.” W disagree.

Peterson fundanentally msunderstands the effect of our
decision in Egloff. Al though Ms. Egloff and others did argue that
Peterson failed to satisfy Condition 13, we did not reach that
guestion. To the contrary, we held that neither we nor the circuit
court could answer it because none of the appellants had standi ng
to challenge the District Council’s approval of the CSP. See
Egloff, 130 M. App. at 127-28. Consequently, we vacated the
circuit court’s decision to partially affirmand partially vacate
the CSP approval. As a result, there was no valid judicial review
of the Condition 13 noise study challenge, either at the circuit
court or the appellate |evel.

More inportantly, the protestants’ challenge here is based on

Condition 35 of the District Council’'s CSP resolution in 1998. That
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chal l enge is necessarily newto this petition for judicial review
When Egl of f chal | enged t he adequacy of Peterson’s noise study, she
relied solely on Condition 13 because, by its terns, Condition 35
coul d not have been violated until the Planning Board approved the

PSP in 2001.

2.
Timing

The Pl anning Board asserts that it is too late for the
protestants to conplain that Peterson failed to satisfy Condition
13, because that condition is now “inapplicable[.]” The Board
argues that, by its ternms, Condition 13 requires a devel oper to
denonstrate how noise from its project wll affect residential
nei ghbors as part of its initial “conprehensive concept plan,” not
as part of its later prelimnary subdivision plan.

We do not agree that Peterson’s success in avoiding review of
the Condition 13 noise challenge to the CSP necessarily prevents
enforcenent of its noise study requirenents at |ater stages of
devel opnent review, because the Council’s subsequent inposition of
Condition 35 was an extension of the mandatory noise study
requi renent inposed by Condition 13 to the prelimnary subdivision
pl an stage of devel opnent review. By inposing Condition 35, the
District Council explicitly circunscribed the Planning Board' s
authority to approve the PSP, ensuring that it could not do so
wi t hout determ ning whether Peterson’s plan conplied wth state

noi se standards. As the Council pointed out in Finding 4, an
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anended or new noi se study was necessary to nake t hat determ nati on.

W do not read other language in the District Council’s
resol ution approving the CSP as perm ssion for Peterson to del ay
submi tting an anmended or new noi se study until after approval of the
PSP. The Board and Peterson interpret the District Council’s
Finding 4 and Condition 8 as authorization for Peterson to wait
until the detailed site plan or building permt stages of
devel opnment review. They point out that these provisions state that
the amended or new noise study showing noise levels from
entertai nment venues and t he parki ng garage “shoul d be provi ded and
reviewed” together, “[a]s part of Detailed Site Plan approval[.]”

Readi ng thi s | anguage as perm ssion for Peterson to wait until
the detailed site plan stage to submt the new noi se data, however,
woul d render the explicit |anguage in Condition 35 that conpliance
with state noise regul ations nust be determ ned “prior to approval
of the prelimnary site plan” entirely nugatory. Thi s
i nterpretation woul d nean t hat the Pl anni ng Board woul d be obl i gat ed
to make a factual finding that National Harbor conplies with state
noise regulations on the basis of either (1) the sane
Loi derman/ Port Anerica study that the District Council concluded did
not include enough data about noise fromthe entertai nnent venues
and par ki ng garage to determ ne whether these uses will conply with
State noi se regulations, or (2) new data that Peterson had yet to

subm t. Whenever possible, we avoid constructions that render
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unanbi guous language by a zoning authority neaningless,
I nconsi stent, or absurd. See City Council of Rockville v. Rylyns
Enters., Inc., 372 Md. 514, 549-50 (2002).

Instead of interpreting Finding 4, Condition 8, and Condition
35 in a manner that creates such problens, we adopt another
construction that reconciles all three provisions. Wen we read
them in pari materia with each other, we conclude that the D strict
Council created a two-step procedure by which Peterson could cure
t he noi se study deficiency and the Pl anni ng Board coul d eval uate t he
antici pated noi se i npact of National Harbor on its nei ghbors.

Finding 4, Condition 8, and Condition 35 required Peterson to
supply the additional data at the PSP stage of devel opment review,
in time for the Planning Board to use that information in
determ ni ng whet her the planned entertai nnent venues and parKking
gar age woul d create excessi ve noi se in adjacent communities. If the
new data denonstrates that the “anticipated effects of noise from
the proposed devel opnment on adjoining residential areas” are so
great that the project violates State noi se regul ations, then the
Pl anni ng Board can either disapprove the PSP or approve it on the
explicit condition that Peterson reduce noise levels in those
communi ties, through noi se abat enment techni ques or reconfiguringits
pl an. As Condition 8 denonstrates with respect to the parking
garage, and Finding 4 denonstrates with respect to the entertai nnent

venues, Peterson then would have until the ensuing detailed site
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pl an st age of devel opnent reviewto explain the details of any noi se
abat enent pl ans.

W reject the contrary construction advanced by the Board, in
whi ch Peterson could proceed w thout additional noise data to the
detail ed site plan stage of devel opnent review, and by Peterson, in
which it coul d proceed even farther to the building pernit stage.?'?
These constructions would require us to wholly ignore the District
Council’s clear instructions in Condition 35 that noise data
regarding the inpact of National Harbor on neighbors nust be
evaluated early in the devel opment process. The |ink between
Finding 4, Condition 8, and Condition 35 is that, unless and until
Pet erson submts additional noise data, the Pl anning Board nay not
permt Peterson to pursue its developnent plans beyond the
prelim nary subdivi sion plan stage of devel opnent.

3.
Subdivision Regulations

Both the Board and Peterson assert that it was not necessary
for the Planning Board to make noise inpact findings because the

Prince George’s County Code provi sions governi ng subdi vi si ons do not

2Pet erson asserts in its brief that Condition 35 cannot be
enforced yet because it only requires conpliance wth noise
standards “prior to issuance of the building permt for the speed
parking garage[.]” This is incorrect. Petersonis relying on the
Pl anni ng Board s | anguage in conditionally approving the PSP, not
the “prior to approval of the Prelimnary Plat of Subdivision”
| anguage that the Council adopted when it inposed Condition 35.
Because the Council <created Condition 35 by exercising the
authority that it reserved when it anended the zoning map, the
| anguage in the Council’s condition governs.
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require them See § 24-119 et seq. As we discussed with respect
tothe trip cap, however, the | ack of Code provisions is imuateri al
in this instance.

By i nposi ng condi ti ons on both the zoni ng map anmendnent and its
approval of the CSP, the District Council required the Board to nmake
fi ndi ngs about noi se i npact. These special noi se study requirenents
underscore that, since 1983, the Council has expressed concern about
the I evel of noise that nmay be generated by any plan to develop this
uni que property. The Planning Board, therefore, was obligated to
conply with these conditions.

C.
Maximum Noise Levels

The protestants also argue that the Planning Board erred in
concluding that Condition 35 was satisfied, because the
Loi derman/ Port Aneri ca study itself showed noi se | evel s that viol ate
current State noise regul ations. They point out that, although the
study reported decibel levels neasured in the “24 hour day-night
aver age” guidelines for noise exposure, it did not exam ne whet her
noi se | evel s exceeded the nore stringent maxi numdeci bel |evels for
day and ni ght exposure in residential and comerci al areas. See M.
Code (1982, 1996 Repl. Vol.), 8 3-401(b) & (c) of the Environnent
Article; COVAR 26.02.03.03B (Tables 1 and 2). See Anne Arundel
County Fish & Game Conservation Ass’n, Inc. v. Carlucci, 83 Md. App.
121, 126-27, cert. denied, 320 M. 800 (1990) (di stingui shing
bet ween 24 hour standards, which are based on averages, and day-
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ni ght maxi mum exposure limts, which are not based on averages).
In particular, the protestants assert, sone of the decibel |evels
reported and projected in the Loiderman/ Port Anerica study exceeded
the current maxi mum for noise, both at night in residential areas
(55 dBA) and commercial use areas (62 dBA), and during the day in
residential (65 dBA)and commerci al areas (67 dBA).

Pet er son di sput es t hat t he day- ni ght nmaxi nrumexposur e st andar ds
in Tabl e 2 are enforceabl e ceilings on noise levels. It argues that
these are “goal s” rather than mandatory maxi nmumns.

We concl ude that the day-ni ght noise |l evels set forth in Table
2 of COVAR 26.02.03.03 are ceilings, not nere guidelines. The 24
hour noi se averaging “Standards for Environmental Noise” in Table
1 “are goals for the attai nnent of an adequate environnent.” These
standards are foll owed by “General Regul ati ons” establishing “Noise
and Vibration Prohibitions.” In contrast to the goal-oriented
“Envi ronnental Noi se standards” set forth in Table 1, the *Maxi mnum
Al | owabl e Noi se Level (dBA) For Receiving Land Use Categories” set
forth in Table 2 are nmandatory. The regulation states that the
Table 2 “standards . . . are intended to achieve” the noise
environnment goals set forth in Table 1. But, as the regulation
explicitly states, “A person may not cause or permt noise |levels
whi ch exceed those specified in Table 2[.]”

Consequently, in determ ning whether the anticipated noise

generated by National Harbor “conpli[es] wth State noise
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regul ations[,]” as required by Condition 35, the Planning Board is
obligated to consider the nmandatory noise exposure maxinmunms set
forth in Table 2.

IIT.
Other Conditions To The Zoning Map Amendments

The protestants contend that “[b]esides noise, several other
condi tions” of the 1983 and 1988 zoning map anendnents “have not
been net.” As with the noise study requirenent, Peterson counters
that the protestants are barred fromarguing that these conditions
have not been satisfied because they previously challenged them
unsuccessfully, in their petition for judicial review of the CSP
approval .*® Simlarly, Peterson and the Board assert that PG Code
section 27-213(a) authorized the Board to di sregard t hese conditions
and that the tinme for challenging these conditions has passed,

because all of them “call for conpliance at tines other than

3pet erson al so conplains that “the delay occasioned by the
instant appeal was intended to further protract and prolong
Peterson’s ability to develop its Property using the intensely tine
consum ng adm nistrative and judicial processes.” Al t hough we
understand that this appeal and the protestants’ prior chall enges
have caused Peterson del ay and expense, our decision confirns that
t here have been legiti mate grounds for these chall enges. Peterson

has nmade the strategic decisions that, in turn, have resulted in
these chall enges. For exanple, when Peterson decided to
reconfigure the Beltway Parcel in a manner that exceeded the

District Council’s trip cap, it elected to seek approval of its PSP
instead of asking the D strict Council to amend the CSP
Simlarly, although the District Council and the circuit court
war ned Peterson that the Loi derman/ Port Anerica noi se study woul d
have to be suppl enment ed, Peterson elected not to conduct any nore
noi se studies. These choices held patent risks with predictable
consequences, including the delay and expense of this appeal.
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prelimnary plan review”

The protestants reply that, even though the circuit court rul ed
on these conditions in reviewing the CSP approval, since these
zoni ng map anendnment conditions remain in effect, and the Pl anni ng
Board approved the PSP for the sane reasons it approved the CSP
t hose reasons are now subject to judicial review. W agree that the
protestants’ challenges to these conditions are neither barred nor
untinely, because the conditions were repeated in the D strict
Council’s 1998 resol ution approving the CSP. W therefore address
each chal l enged condition in turn.

A.
Condition 7: Economic Feasibility

In 1983, the District Council inposed Condition 7, which
provi des that

[t] he conprehensive concept plan shall include
a staging plan. . . . showing] each separate
stage of devel opnent of all of the properties
bei ng rezoned —X-T with the subject property .

The staging plan shall also include a
market analysis demonstrating the economic

feasibility of each development stage.
(Enmphasi s added.)

I n approving the CSP, the Planning Board and District Counci
both found that Peterson had

submtted a prelimnary study of National
Harbor’s Visitor Potential (February 1997).
This study does not analyze the economic
feasibility of each development stage as the
project is considered an integrated whole in
which all of the various elements are mutually
interdependent. (Enphasis added.)
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The circuit court, in its vacated order affirmng the CSP,
rejected a simlar claim that Peterson had not subnmtted the
requi site market anal ysis denonstrating the economc feasibility of
each stage of devel opnent. The court found that “[t]he District
Council . . . . had the benefit of a. . . market analysis[,]” which
“showed how each devel opnment phase was interdependent of each
ot her.”

VWen it submtted its PSP for approval, Peterson did not
present any econom c feasibility study. Inits resolution approving
the PSP, the Planning Board did not nention Condition 7. The
protestants conplained to the circuit court that the Board sinply
“excused the nonconpliance[.]” In support, they pointed to the
Board's silence in 2001 and its 1998 adm ssion that Peterson did not
submt a market analysis that satisfied the feasibility study
condition. The circuit court agreed with the Planning Board and
Peterson that “Condition 7 . . . . call[s] for conpliance at tines
other than prelimnary plan review”

In this appeal, the protestants renew their claim that the
Pl anning Board inproperly disregarded the economc feasibility
condi tion. They assert that the District Council condition is
mandat ory, and shows that the Council expected that this site would
not be di sturbed unl ess the devel oper could show t hat each stage of
t he proposed devel opnent woul d be economi cal ly viabl e. Conpl ai ni ng

that “Peterson seeks to hide the fact that it is seeking approval
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t o advance a specul ative project[,]” they point out that “the recent
turndown and uncertainty in the national econony, particularly
travel and tourism due to the terrorist events of Sep[tenber 11,
2001, and the . . . war in lraq” only increase the need for Peterson
to satisfy Condition 7.

W agree with the protestants that Condition 7 is still in
effect, evenif it did “call for [initial] conpliance at tines ot her
than the [PSP].” See 8 8-104(e)(“No . . . subdivision plat may be
i ssued or approved . . . except in accordance with conditions set
forth in the resolution”); PG Code 8§ 27-213(c)(4)(“Conditions
i nposed by the District Council . . . shall be binding for as |ong
as the Mxed Use Zone remains in effect on the property (unless
anended by the Council)”). By requiring market analysis at the
earliest stage of devel opnent review, the District Council indicated
its concern that any proposal to develop this unique site nmust be
economcally viable fromthe initial stages of devel opnent to the
last. It hardly seens necessary to say that the Pl anni ng Board was
not free to disregard either the condition or the Council’s
under |l ying concern nmerely because we are past the conceptual site
pl an stage of devel opnent.

Utimately, however, we do not agree with the protestants that
Peterson failed to satisfy Condition 7. As the circuit court
recogni zed in reviewing the CSP, the Planning Board and District

Council did have the benefit of a market analysis submtted in
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support of the CSP — the February 1997 study of National Harbor’s
visitor potential. Al though we do not have that study in the record
before us, we can discern fromthe comrents of MNCPPC staff, the
Pl anni ng Board, and the District Council that it reviewed Peterson’s
proposal to devel op Nati onal Harbor as “an i ntegrated whole,” rat her
than as separable stages of construction, because “all of the
various el enents [of National Harbor] are nutually interdependent.”

This study recogni zed that National Harbor would be built as
a mxed use project from the outset, rather than in sequenced
construction stages in which, for exanple, retail space i s devel oped
first, followed by hotels, then entertai nnent venues, then offices.
Though such sequenced devel opnent may have been the concept for the
retail, hotel, office, and residential uses planned for PortAneri ca,
this study apparently indicated that this was not how Peterson
pl anned to devel op National Harbor. Mor eover, because Nationa
Har bor envisioned nultiple “mutally interdependent” wuses, the
District Council found that “[t]his provides a greater |ikelihood
that all phases of the devel opnent will be constructed” and that the
economi c viability of each aspect of the project was best assessed
as whol e.

We see nothing to indicate that the protestants have chal | enged
this “interdependency” conclusion. Consequently, the 1997 market
analysis did establish the economc feasibility of the project

t hrough each stage of devel opnent. We therefore agree with the
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circuit court that this study satisfied Condition 7.

B.
Conditions 8e, 8g, and 20: Architectural Quality

The protestants assert that the Pl anni ng Board al so i nproperly
excused Peterson’s failure to conply with the several zoning nap
conditions relating to the architecture of National Harbor.
Condition 8 provides:

In order that wultimte developnment of the
subject property . . . wll be of .
“exceptionally high quality” . . . , the
conprehensi ve concept plan and final plan of
devel opnment submitted to the Planning Board
shal | :

8e. “Show a cohesive architectural thenme for
all developnment . . . incorporating building
design and materials, signs, street furniture,
and | andscapi ng, so that the Pl anni ng Board may
make a finding that the architectural design of
the entire developnment is unified and of high
quality;” . . . [and]

8g. “Denpbnstrate a distinctive architectura
theme, to take advantage of views of the
subj ect property fromthe Capital Beltway, the
Pot omac River, and the Virginia shoreline[.]”
Simlarly, Condition 20 requires that “[t] he conprehensive concept
plan shall show how the Snoot Bay Waterfront Center is ‘of
exceptionally high quality in ternms of architecture and site
planning[.]"”
The protestants argue that, “[s]ince Peterson has not sel ected
an architectural theme and has only a vague concept at this point,

the Board could not make the actual finding required under Zoning
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Condition #8e.” They point out that, instead of finding that
Pet erson had not satisfied these architectural quality conditions,
t he Board agai n excused the nonconpli ance:

The information provided . . . does not

specifically commt or bind [Peterson] to any

particular thene, style, building design or

mat eri al s whi ch woul d enabl e t he Pl anni ng Board

to performthe anal ysis necessary to nmake this

finding wthout qualification. From the

i nformati on presented to date, it is possible

to conclude that by a lengthy and repeated

expression of [Peterson’s] intentions by neans

of text, graphics and photographs, t he

Conceptual Site Plan commts the devel oper to

del i ver a uni fi ed and hi gh quality

architectural design for the entire devel opnent

during future phases in the devel opnent process

when greater detail will be avail able.

The protestants posit that the “Board can not |egally nake the
required findings when Peterson has failed to identify what it
intends to build or what it will look l|ike.” W view this as
chal | engi ng whet her (1) the Board nmade the finding required by these
conditions, and (2) the record contains substantial evidence to
support such a finding. W answer “yes” to both questions.

First, we do not agree with the protestants’ view that these
conditions required the Planning Board to review and approve a
single fully articul ated architectural theme at this early stage of
devel opnment review. To be sure, the conditions require Peterson to
select and denonstrate a single unified thene, and require the
Pl anni ng Board to revi ew and approve that thene. But the prefatory

| anguage in Conditions 8 and 20 indicates that the exact nature of
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that thene is a matter for continuing refinenent, beginning with
“the conprehensive concept plan” through the “final plan of
devel opnent” to “ultimte devel opnent of the subject property[.]”
At the initial conceptual plan stage, the evidentiary showi ng nust
be sufficient to allow the Planning Board to find that “the
architectural design of the entire developnent is unified and of
high quality,” and that it “take[s] advantage of views” from the
Bel tway, the river, and the opposing shoreline. W read these
conditions as requiring Peterson to denonstrate its intent to use
a single unified theme using these site advantages, but not
necessarily as a requirenent that it identify the specific thene at
the threshol d conceptual site plan stage of devel opnent.

The Pl anni ng Board and Di strict Council found that Peterson had
submtted enough evidence that they could nmake the necessary
threshold finding that National Harbor’s architecture would be
unified, of high quality, and site sensitive. W agree that
Pet erson subnitted enough evidence to support those findings. As
MNCPPC staff, the Planning Board, and District Council pointed out
in 1998, and the staff and Planning Board reiterated in 2001,
Pet erson subm tted an “ext ensi ve cat al ogue of phot ogr aphi ¢ exanpl es”
fromthirty-five “resort-oriented” devel opnents “around the nation
and the world[,]” featuring themes such as “waterfront and nountain
resorts.” Peterson represented that those fully devel oped

“exenplars” “wll serve as benchmarks for National Harbor[.]”
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Pet erson al so submtted a “Site Massing D agranf that the Board and

Council concluded “denonstrat[ed] site planning of exceptionally

high quality.” It also subnmitted “text describing signage and
| andscapi ng prograns[.]” Pet erson planners provided testinony
regarding architectural thene plans. Together, this evidence

supported the Pl anning Board’s finding that, thus far, Peterson has
satisfied Conditions 8 and 20.

C.
Condition 14: Water Quality Study

The protestants conplain that the Planning Board also
i nproperly excused Peterson’s failure to conply with zoning nap
Condition 14, which provides that

[t] he Conprehensive Concept Plan shall include
a water quality study which addresses the

f ol | owi ng:

a. Ef fects on Snoot Bay fromconstruction of
pilings, bulkheads, dredging and fil
operations, and all other activities

required for devel opnent above water;

b. Changes to the water quality of Snpot Bay
which may result from proposed i nland and
shorel i ne devel opnent;

C. Al'l potential pollution which may result
from the operations of the proposed
marina, such as fuel spills, seepage of
pollutants from engines and bilges,
pollutants |eaching from hulls, and
di sposal of ef fl uent from marina
sani tation devices; and

d. The flushing characteristics of Snmoot Bay.

Revi ewi ng the CSP in 1998, t he Pl anni ng Board acknow edged t hat
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Pet erson had not submtted a water quality study. Instead, Peterson
“indicate[d] that an environmental analysis of Snpot Bay' s water
quality and flushing characteristics is being initiated but is not
yet conplete.”

The Board neverthel ess concluded that Peterson had satisfied
many of the specific requirenments of Condition 14 by show ng that
it had obtained permts and approvals from various governnment
agencies with jurisdictionover water quality i ssues. Specifically,
the Board pointed to
. the conditions and requirenents inposed by the United States

Arny Corps of Engineers permt regulating dredging and filling

operations, and construction of the bul khead;

. a Maryland Departnent of Envi r onnent Wat er Qual ity
Certification requiring Peterson to undertake nmneasures
designed to ensure safe handling of petroleum products, to
prevent fuel spills, and to provide sufficient sewage di sposal
facilities; and

. a Stormnater Managenent Concept Approval issued by the
Departnment of Environnental Resources, which “addresses
mai nt enance of the water quality of Snobot Bay by requiring
treatment of the project’s stormvater with Best Managenent
Practices . . . reduc[ing] the level of pollutants in
stormnater entering the bay from the site to less than
pr edevel opment conditions.”

The Pl anni ng Board acknow edged, however, that Peterson had not yet

prepared or filed its dredge and disposal plan with the Mryl and

Departnent of the Environment or the Prince George’'s Soi

Conservation District.

The circuit court, in its vacated order affirmng the CSP,

concluded that these various governnent permts and approvals
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“allowed the District Council to conclude that the CSP was in
conpliance with Condition 14.” \Wen Peterson submtted its PSP
IMNCPPC st aff did not discuss Condition 14 or acknow edge recei pt of
a water quality study. The Planning Board s resol ution approving
the PSP was simlarly silent.

In this appeal, the protestants renew their contention that
“Peterson did not submt the required [water quality] study” and
that “[t] he Board provi ded excuses” for nonconpliance “rather than
findings.” In their view, conpliance with the terns of an Arny
Corps permt, a stormmvater nanagenent plan, and a certification
regardi ng saf e waste and fuel handling practices did not substitute
for the water quality study required by mandatory Condition 14.

The Board' s sole response, again, is that the circuit court
correctly concluded that Condition 14 “call[s] for conpliance at
times other than prelimnary plan review.” W have rejected that
contention, and explained why these mandatory conditions to the
zoning map anendnent remain enforceable until they are anended or
satisfied. The question, then, is whether Peterson fully satisfied
Condition 14, either at the conceptual site plan stage or in the

time between the CSP approval and the PSP approval.

“The circuit court declined to consider the protestants’
Condi tion 14 argunent, on the ground that “[t]he tinme to appeal the
[ CSP] approvals has expired.” As we have expl ai ned, however, the
Condition 14 requirenents remain in effect until the D strict
Counci |l anends or elimnates them
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Nei t her the Pl anning Board nor the circuit court answered that
guesti on. Nei t her the Board nor Peterson has asserted that the
study that was initiated in 1998 has been conpl eted. Nor have they
attenpted to explain how the permts and approvals cited by the
circuit court collectively constitute the water quality study
required by Condition 14.

Wthout such information in this admnistrative record, we
cannot concl ude that Condition 14 has been satisfied. Consequently,
that is another matter that the parties and Planning Board nust
address on renmand.

D.
Condition 18: Engineering Studies
Regarding Over-Water Construction

Condition 18 of the zoning map anendnent requires that, “[f]or
uses proposed above water, the Conprehensive Concept Plan shal
i ncl ude engi neering studies for reviewby the Departnent of Licenses
and Permts to indicate techni ques for constructing proposed pilings
or ot her over-water devel opnment.” 1n 1998, the Pl anni ng Board found
that “[t]his information has not been submtted with the Conceptua
Site Plan.” As a result, the Board decided that “[p]rior to
certificate approval of the [CSP], the applicant shall submt for
revi ew and approval by the Departnment of Environnental Resources,
[the] engineering studies” required by Condition 18.

The District Council agreed that the studies had not been
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subm tted, but noted that Peterson’s

proposal for construction over and above wat er

must be reviewed by the Arny Corps of

Engi neers, pursuant to an amendnent or revision

to the existing applicable Corps Permt or a

new permt. It is inpractical to provide the

required engineering studies relative to the

construction of the proposed pilings or other

over -wat er devel opnent until such tinme as that

review i s conpleted or has commenced.
In the Council’s view, Peterson needed nore “tine . . . to conpile
this information and present it to the Departnent of Environnental
Resources.” Nonetheless, the Council reiterated that certificate
approval of the CSP woul d be conditioned on review and approval of
these engineering studies by the Departnment of Environnental
Resour ces.

Nei t her the MNCPPC staff nenorandum regardi ng Peterson’s PSP,
nor the Planning Board s resolution conditionally approving the PSP
di scuss Condition 18. W have not been cited to anything in this
adm ni strative record indicating that Peterson has submtted the
Condition 18 engineering studies or equivalent information. We
therefore cannot say whether Condition 18 has been satisfied. On

remand, this matter al so nust be addressed.

IV.
Adequacy Of Findings Of Fact And Conclusions Of Law

The protestants’ final contention of error is that the Board
erred in approving the PSP wthout issuing sufficient witten
findings of fact and conclusions of law. They conplain that the

Board’s resolution approving the PSP does not address certain
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conditions to the zoning map anendnment, and incorporates the sane
errors with respect to other conditions that were nade in the 1998
resol ution approving the CSP. In their view, “[t]he Board and its
staff did no nore than provide conclusory excuses for Peterson’s
failure to submt evidence required by the Zoning Conditions which
are part of the zoning map, and | abel ed the conclusory statenents
as findings.” They point out that simlar “boilerplate” findings
have been rejected in many other cases. See, e.g., Harford County
v. Preston, 322 M. 493, 505 (1991)(case remanded for further
findings of fact because the Board of Appeals did not explain why
it reached a different concl usion than exam ner, who determ ned t hat
a proposed special exception use would not have adverse inpact on
a particul ar nei ghborhood); Ocean Hideaway Condo. Ass’n v. Boardwalk
Plaza Venture, 68 Ml. App. 650, 659 (1986)(board erred in adopting
findings of fact that nmerely recited factors that it was obligated
to consider in approving special exception). See also Annapolis
Marketplace, LLC v. Parker, 369 M. 689, 718-19 (2002)(planning
board erred in adopting county enpl oyee’s statenent that there were
no i ssues related to adequacy of public facilities, w thout making
factual finding regarding whether there were adequate drainage
systens).
As all parties acknow edge, failure either to nmake factua

findings required by a condition on zoning approval, or to identify

the evidence and factors considered in support of such a finding,
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requires renand. See Annapolis Marketplace, 369 M. at 718-19;
Bucktail, LLC v. Talbot County Council, 352 Md. 530, 553-54 (1999).
Because our deci sion and detail ed di scussi on of each specific zoning
condition separately addresses which of the Planning Board’ s
findings are inadequate, there is no need to analyze them

col l ectively.

JUDGMENT OF THE CIRCUIT COURT FOR
PRINCE GEORGE’'S COUNTY AFFIRMING
DECISION OF THE PRINCE GEORGE'’S
COUNTY PLANNING BOARD TO APPROVE
PRELIMINARY SUBDIVISION PLAN 4-01048
REVERSED. CASE REMANDED TO PRINCE
GEORGE’S COUNTY CIRCUIT COURT WITH
INSTRUCTIONS TO REMAND TO THE PRINCE
GEORGE’S PLANNING BOARD FOR FURTHER
ADMINISTRATIVE PROCEEDINGS CONSISTENT
WITH THIS OPINION. COSTS TO BE SPLIT
EVENLY BETWEEN APPELLEES.

67



