Regiger of Wills for Bdtimore County v. Jeffrey A. Arrowsmith, et d. No. 122 September

Term, 2000

[Foreign Treaty — effect on State Probate] Whether the State dtatute of limitations with respect
to filing a dam for refund of inheritance taxes was rendered ingpplicable by the Treaty ratified
pursuant to the Convention Between the United States and Germany for the Avoidance of
Double Taxation with Respect to Taxes on Edtates, Inheritance, and Gifts.  Where the Treaty’s
express language does not indicate gpplication to State probate matters and where the Senate's
express language, pursuant to its conditutiond ratification authority, designates that the Treaty
ddl not aoply to State inheritance and estate taxes, we will not find preemption of State
probate matters. The objectives of the Treaty can be accomplished by adherence to procedures
established within the four corners of the document; thus, invaidation of State laws is neither

expresdy nor impliedly required.
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We issued a writ of certiorari in this case to determine whether Maryland’'s statute of
limitations with respect to filing a dam for refund of inheritance taxes was rendered
ingpplicable by the Treaty ratified pursuant to the Convention Between the United States of
America and the Federal Republic of Germany for the Avoidance of Double Taxation with
Respect to Taxes on Estates, I nheritance, and Gifts*

I. BACKGROUND
A Facts

This controversy arose in connection with the estate of Harold Arrowsmith (hereinafter
“decedent”), who died intestate in Germany on August 15, 1989. The decedent was born,
raised, and educated in Bdtimore, Mayland and received a degree from the Johns Hopkins
Univergty in 1950. The decedent continued to live in Maryland until 1974 when he sold his
house and put his furniture in storage. He briefly resded in an apatment-hotel in Washington,
D.C., but moved to Germany in 1975. Although the decedent remained a U.S. citizen his entire
life, filed U.S. income tax returns, and mantaned a Maryland driver's license, he returned only
occasiondly to the United States to present the results of his research and writings.

The decedent's assets in Mayland conssted amost entirdy of intangible personal

! See T.1.LA.S.N0.11082. Pursuant to Public Law 89-497, approved July 8, 1966 (80 Stat.
271; 1 U.SC. 113), “.. the Treaties and Other International Acts Series issued under the
authority of the Secretary of State shdl be competent evidence ... of the treaties, internationa
agreements other than treaties, and proclamations by the Presdent of such treaties and
internationd agreements other than treaties, ... in dl the courts of lav and equity and of
maritime jurisdiction, and in dl the tribunas and public offices of the United States, and of the
severd States, without any further proof or authentications thereof.”
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property, <specificdly publicly-traded securities worth nearly $30 million, hdd a the
Mercantile-Safe Deposit and Trust Company.? The decedent’'s heirs® initidly filed a petition
for probate in Batimore County in September 1989, asserting that because “the decedent was
domiciled in Maryland and a mgority of his assets are located in this dtate” the Register of
Wills for Bdtimore County (hereinafter “the Regider”) was the proper office in which to file
the petition.* On May 14, 1990, the appellees paid $2,000,000 to the Regigter in inheritance

taxes® About that time, the estate dso paid Maryland and Federa estate taxes, in the amount

2 The inventory of appraisa filed with the Petition for Probate before the Register of
Wills for Bdtimore County summarized the property as follows. $20,937,427.50 in corporate
stocks, $9,412,851.37 in bonds, notes, mortgages, and debts due to the decedent, $739.06 in
bank accounts, savings and loan accounts, and $24,884.26 categorized as “al other interests”

3 The decedent died intestate; his heirs-at-law were the children of his deceased brother:
Edith Arrowsmith (now Edith A. Blackstone), Jeffrey A. Arrowsmith, and Stephen A.
Arrowsmith (now deceased).

4 While the heirs motives, if any, in seeking to declare Mayland the domicile for
purposes of paying inheitance and estate taxes may be legaly irrdevant for purposes of
resolving the issue before us today, it is interesting to note that contrary to the current postion
of the counsd for the appelee-heirs, the counsd origndly, and fervently, insisted that
Maryland was the domiciliary. In a “Petition for Allowance of Counsd Fees’ filed with the
Register on October 19, 1990, the heir's counsd asserted based on research and investigation,
the decedent’s domidle was Maryland, and noted that United States and Maryland taxes “are
not only approximately 3% lower than German taxes, there effecting a savings of
approximately  $900,000, but United Sates lawv permit the use of dternative vaudion in
computing the federal tax and in this ingtance, savings of at least $1,000,000 were achieved as
aresult thereof. It isnot believed that German law provides comparable relief.”

5 The $2,000,000 payment was an advancement on the hers 10% collatera inheritance
taxes under Mayland Code, 87-204(b) of the Tax-General Article (1988, 1997 Repl. Vol.).
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of $1,957,164 and $11,010,462, respectively.®

6 In Comptroller of the Treasury v. Jameson, 332 Md. 723, 633 A.2d 93 (1993), Chief
Judge Murphy doquently explained the “complex interplay” between the Federd estate and the
Maryland estate and inheritance taxes as follows:

“The United States imposes a federal estate tax which is payable
nne months after death. On the federd estate tax return, estates
are permitted to dam a credit, up to a specified amount, for state
death taxes actudly paid to any of the fifty states. This credit is
a method of revenue sharing in which the federa government is
diverting some federd estate tax revenue to the states.

The Mayland inheritance tax is a tax imposed on the privilege of
recaving property... the utimae ligbility usudly fdls upon the
beneficiary... The inheritance tax is paid to the Regiger of Wills
in the county where the court that adminisers the edtate is
located ... but the tax is not due until the property is distributed
from the estate. The Maryland inheritance tax is not integrated
with the federd edtate tax; in other words, the cdculation of the
Maryland inheritance tax is not dependent upon the federa estate
tax systemin any way.

On the other hand, the Mayland edtate tax is completey
integrated with the federal estate tax. The dructure of the
Maryland edtate tax is referred to as a ‘pick-up’ tax. This means
that, if the federa credit for State death taxes dlowable by the
Internd Revenue Code exceeds the Maryland inheritance tax, an
estate must pay Mayland estate tax to pick up the difference
between the credit and the date inheritance tax. Stated more
succinctly, the inheritance tax is deducted from the federd edate
tax credit to determine the amount of Mayland edtate tax. By
providing for ful use of the federd credit for state death taxes,
the Maryland estate tax datute dhifts taxes that would otherwise
be pad to the federd government to the Sate treasury. In contrast
to the Maryland inheritance tax, the executor pays the Maryland
estate tax to the State Comptroller and pays the estate tax directly
from the decedent's estate.” Id. a 725-26, 633 A.2d a 94
(interndl citations omitted).
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Concurrent with the adminidration of the decedent’'s edtate in the United States, pardle
probate proceedings were initigted in Germany. Unable to ascertain the decedent’'s hers, the
German tax authorities gppointed a curator to adminigder his estate under German law.
Conduding that at the time of his death the decedent was domiciled in Germany, the German
tax authorities asserted that Germany was entitted to the inheritance taxes on his entire
worldwide estate. The totad German tax assessed was agpproximately $17,511,145. The
German curator turned over dl of the decedent's assets located in Germany,” totding
$1,022,355, to the German tax authorities as partid payment of the assessed taxes, leaving an
unpaid German inheritance tax baance of approximately $16,488,790, exclusve of interest
and adminigrative pendtiesfor falure to file timely returns or make timely paymen.

To avoid being subjected to double taxation, and pursuant to the Convention between
the United States of America and the Federal Republic of Germany for the Avoidance of
Double Taxation with respect to Taxes on Edates, Inheritances and Gifts (the “Treaty”), the
heirs sought rdief from the Competent Authority of the United States (hereinafter, “CAUS”)?®
in reolving the dispute as to which country death taxes should be requited. On November 9,

1995, the CAUS, agreeing with the pogtion taken by the Competent Authority of Germany,

! The only assets of the decedent located in Germany at the time of his death were the
fumishings of his apartment and approximately $726,000 in German bank accounts. As he had
earned no income in Germany at any time, this money represented the unspent remainder of
his monthly remittances of $10,000 from his United States bank accounts.

8 Under terms of the Treaty, the Assgant Commissoner International of the Internd
Revenue Service is designated the Competent Authority of the United States.
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(hereinafter, “CAG’)® declared that the decedent was domiciled in Germany a the time of his
death, and that therefore Germany had the primary right to tax the estate’s worldwide assets
under the Tresty.

Armed with the mutud agreement of the Competent Authorities, the hars requested a
refund of the federd edate taxes. Pursuant to the agreement, the United States Interna
Revenue Service (“IRS’) ultimady agreed to make the refund payable directly to the German
government.

On November 9, 1998, three years dfter the determination of domicile by Mutud
Agreement, the hers filed for refunds of the Mayland estate and inheritance taxes. The
Maryland Comptroller of the Treasury granted the heirs request for refund of the date estate
tax in the amount of $1,717,578.61.1° The Register, however, denied the request for refund
because it was not filed within the statute of limitations prescribed by Tax-General Article 13-

1104(a)." Because the Register's denid and the subsequent litigation was based on the statute

o The German Competent Authority isthe Federd Minister of Finance for Germany.

10 Appdless dam that because the Maryland Comptroller of Treasury refunded the state
estate tax, the State effectivdy conceded that the Treaty applied to Maryland death taxes, and
therefore they were entitled to a refund of the inheritance tax as well.  As the issue of the
refund of the Mayland estate tax is not presently before the Court, we shdl refran from
opining on the wisdom and/or legdity of the Comptroller’ s determination.

u Mayland Code, 813-1104(a) of the Tax-Generd Artide provides: “Except as
otherwise provided in this section, a dam for refund under this article may not be filed after
3 years from the date the tax, interest, or pendty was paid.” Until 1997, no other subsection
of §13-1104 applied to inheritance taxes. By Acts of 1997, see 1997 Md. Laws, ch. 546, 813-
1104(d), which origindly provided that “[a cam for refund of Mayland edtate tax or
Maryland generation-skipping transfer tax may not be filed after 3 years from the date of the
event that caused the refund,” was amended to incdude inheritance tax. The amendment,
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of limitations, the Register never reached the merits of the appellees clam, i.e. whether the
heirs were entitled to arefund of the inheritance tax.
B. The Treaty

A brief explandtion of the objectives of the Convention Between the United States of
American and the Federal Republic of Germany for the Avoidance of Double Taxaion and the
Prevention of Fiscd Evadon, and the desgn of the resulting Edtate and Gift Tax Treaty
[hereinafter “Treaty”] is both prudent - as the decisons of the Maryland Tax Court and the
Circuit Court for Bdtimore County rest upon interpretations of this bilatera Treaty - and
necessary to ensure the fathful comprehenson of the Treaty provisions. The United States
and Germany [hereinafter, collectively “the Contracting States’] entered into the Convention
for the Avoidance of Double Taxation on December 3, 1980, and the resulting Treasty was
ratified by the Senate on June 27, 1986. The express purpose of the Treaty was to prevent the
double taxation of the estates of dtizens or resdents of the two countries. See Treaty,
Preamble.

Double taxation arises because the definition of “domicile’ differs in each country,
meking it possble for an individud to be deemed a domicliary of both the United States and

Germany. See REPORT OF THE SENATE COMMITTEE ON FOREIGN RELATIONSON TREATY DOC.

however, is only agpplicable to decedents dying on or after Juy 1, 1997. This didinction - “3
years from the date of the tax” and “3 years from the date of the event that caused the refund” -
as gpplied to date inheritance and estate taxes respectively, was the bass for the disparity in
outcomes with respect to the Comptroller’s determination that a refund was proper in this
case, and the Regiger's determination that a refund was improper.  See also supra note 10.
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NO. 97-1 at 2, 97" Cong., 1% Sess. (Nov. 10, 1981) [hereinafter “SENATE TREATY DOC. NO. 97-
1’].  An individud is consdered domiciled in the United States if the person is “a resident or
citizen thereof” and is condgdered domiciled in Germany if that person has a “domicile’ or
“hebitud abode” there. See Treaty, Art. 4. Thus, in circumstances such as those before us
today, a person can be a citizen of the United States but have an habitua abode in Germany, and
each country could rightfully declare itsdf the domicile The Tresty addresses this possbility
by outlinng a hierarcchy of condgderations which asis the nations in settling potentid
disputes as to which country has primary taxing authority on a decedent’s estate. Because both
the heirs and the Regider have now dipulated that - under the tems of the Treaty - the
decedent was domiciled in Germany a the time of his desth, we will forego further discusson
of these particular provisons.

The Treaty specficdly discusses the taxable daus of certan rea or tangble
properties, namdy immovable property (Article 5), busness property of a permanent
edablisment (Artide 6), ships and arcraft (Artide 7), and interest in partnerships (Article
8). Because the disputed property involved in the present case does not fdl into any of these
categories, we will avoid the exercise of such partitioning and smply refer to these properties
in generd terms, as “itemized property.” When the property in dispute is not “itemized
property” under the Treaty, then, pursuant to Artide 9, it is subject to taxation in the
Contracting State in which the decedent is declared domiciled. See Treaty, Art. 9. Thus, as
between the two countries, Germany had the primary right to tax the decedent's worldwide

assets.



That Germany is declared the primary taxing jurisdiction, however, does not preclude
the United States of America from taxing the estate in accordance with its laws. The authority
granted to the “domiciliary” country in Article 9 is not excdusve Artice 9 is expredy
limited by the provisons in Artide 11, which devise a system of “credits’ so that when both
countries rightfully tax a decedent’s estate, double taxation is avoided by requiring one country
to provide a credit againgt the tax calculated in the other.? The Treaty detals circumstances
under which one country is obligated to furnish a credit aganst the tax cadculated. Most
pertinent to the case a hand, the Treaty explicitly provides that the credits alowed by Germany
mus incdude taxes levied by politicd subdivisons, eg. Maryland. See Tredy, Art. 11(4).
While the provision appears to ordain such a credit only with respect to “itemized property,”

it is worthy of note that the Contracting States were conscious of the taxing authority of

12 For example, Article 11, paragraph 3 provides that where Germany taxes the decedent’s
estate by reason of domidle and the United States, pursuant to the Treaty provisions, taxes the
“itemized property,” then Germany “shdl credit agang the tax calculated according to its law
with respect to such property an amount equa to the tax paid to the United States...” Treaty,
Art. 11(3)(@). More generdly, two scenarios were explicated by the drafters.  First, where
Country A imposes tax by reason of domicdle (or ditizenship) and Country B imposes tax on
“itemized property” under the Treaty provisons, Country A mud credit to the estate the tax
pad to Country B.  Second, where both Country A and B tax the property of an individua on
a worldwide basis because he was a ditizen of one country and a domicliary of the other, the
country of dtizenship yidds to the country of domicile and dlows a credit for taxes pad to
the country of domicile. See SENATE TREATY DOC. NO. 97-1, at 11.

13 Artide 11, paragraph 4 of the Treaty states that “[t]he credits allowed by the Federa
Republic of Germany according to the provisions of paragraph 3 dhdl indude taxes levied
by politica subdivisons of the United States...” The applicable provison of paragraph 3 only
refers to the taxation of “itemized property” in the United States, therefore, upon a drict
reading of the text, we can only conclude tha Germany is required to grant a credit to the
estate when the tax paid to Maryland concerns the “itemized property” under the Tresty.
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politicdl subdivisons a the time the Treaty was drafted. If any difficulties arise in applying
the credit sydem, the Treaty requires resolution by the Competent Authorities under Article
13. See Treaty, Art. 11(5).

Under Artide 13, the Competent Authorities of the Contracting States are given broad
authority to resolve, by Mutud Agreement, “any difficulties or doubts’ which arise when
interpreting or goplying the Treaty. See Treaty, Art. 13(3). The Competent Authorities may
aso conault for cases or circumstances not expliatly covered by the Treaty. Id.  Therefore,
any person, believing that the actions of the Contracting States result in double taxation, may
present his or her case to the Competent Authorities for review and the Competent Authorities
“dhdl endeavor... to resolve the case by mutud agreement.” See Treaty, Art. 13(2). Findly, the
Treaty provides that, “[i]n the event that the competent authorities reach such an agreement,
taxes shdl be imposed and, notwithstanding any procedurd rule (including datutes of
limitations) applicable under the law of ether Contracting State, refund or credit of taxes shdl
beallowed...” See Treaty, Art. 13(5).

C. L egal Proceedings

After the Regiger’s denia of the refund request, the heirs noted a timely apped to the
Mayland Tax Court, presenting two issues for consideration by the Tax Court: whether the
Treaty preempted the Maryland satute of limitations and whether the heirs were entitled to
a refund of the inheritance tax on the grounds that the Competent Authorities of the United
States and Germany agreed that the decedent was not domiciled in the United States at the time

of his death, and hence, according to appellees, no Mayland inheritance taxes were ever owed.
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The Tax Court affirmed the Register’s denid, concluding that the provisons of the Treaty are
binding on the U.S. Government but not its political subdivisons, and therefore, does not apply
to dtate inheritance taxes and tatutes of limitations therein.

The heirs appedled to the Circuit Court for Batimore County, Case No. 03-C-0-
000273. The Circuit Court reversed the Tax Court and ruled that Article 13, paragraph 5 of
the Treaty, which provides that “[i]n the event that the competent authorities reach such a
[mutuel] agreement, taxes shdl be imposed and, notwithstanding any procedurd rule (including
datute of limitations) applicable under the lawv of ether Contracting State, refund or credit of
taxes sl be dlowed by the Contracting States in accordance with such agreement,” applies
to political subdivisons of the United States as wdl. See  Treaty, Art. 13. The Circuit Court
maintaned tha “[glince the drafters recognized, in Artide 11, that credits by Germany should
be alowed for taxes pad into ether our federal or dtate coffers, it necessarily follows that the
Mutua Agreement Procedure in Artide 13 was not intended to relate only to actions of the
United States Government that result in double taxation.” Concluding that the heirs could not
avoid double taxation by obtaning an Article 11 credit from Germany because intangible assets
were not specificdly mentioned in the Artide 11 credit sysem, the Circuit Court ordered the
Register to gpprove the refund claim.

The Regider appeadled to the Court of Specid Appeds, and we issued a writ of
certiorari, on our own motion, to resolve this conflict.

Il. Standard of Review

Our review of an order by the Maryland Tax Court, an adminidrative agency, is “under
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no datutory condraints ... [when] a Tax Court order ... is premised solely upon an erroneous
concluson of law.” Supervisor of Assessments of Baltimore County v. Keeler, 362 Md. 198,
207, 764 A.2d 821, 826 (2001)(quoting Ramsay, Scarlett & Co. v. Comptroller of the
Treasury, 302 Md. 825, 834, 490 A.2d 1296, 1301 (1985)); see Maryland Code, 8§13-532(a)
of the Tax-Generd Artide (dating that “[g] find order of the Tax Court is subject to judicial
review as provided for contested cases in 8810-222 and 10-223 of the State Government
Artide’).  The Annotated Code of Maryland State Government Article instructs that a court
may reverse adminidrative decisons where such a decison is affected by an error of law. See

Mayland Code, 810-222(h)(3)(iv) of the State Government Artide (1984, 1999 Repl. Vol.).

Where the Tax Court’s order is based on a factua determination, however, the reviewing
court may reverse only if the findings and conclusons are unsupported by substantial evidence
in the record. See Comptroller of the Treasury v. Disclosure, Inc. 340 Md. 675, 683, 667
A.2d 910, 914 (1995).

The interpretation of an internationa treaty and specificdly, the treaty’s application to
corflicting Steate law, are inherently issues of law, and thus, as is consstent with our review for
dl questions of law, we review the order and judgment de novo. See State Dep't of
Assessments and Taxation v. Consumer Programs, Inc., 331 Md. 68, 72, 626 A.2d 360, 362
(1993)(stating that when an agency “erroneoudy determines or erroneoudy applies the law,”
areviewing court is authorized to reverse that decision).

I11. Discussion
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A. Plain Meaning I nter pretation

As the “Conditution and the Laws of the United States which shdl be made in
Pursuance thereof; and all Treaties made, or which shal be made, under the Authority of the
United States, sdl be the supreme Law of the Land; and the Judges in every State shdl be
bound thereby...” there is no question that state courts are obligated to obey and respect
tresties made under such authority. See U.S. CONST. art. VI, 82. Smilar to datutory
interpretation cases, adherence to the text of a treaty is the primary objective in interpreting
the rights and duties therein. See Maximov v. United States, 373 U.S. 49, 54, 83 S.Ct. 1054,
1057, 10 L.Ed.2d 184, 188 (1963)(construing a double taxation treaty with Great Britain and
daing that “it is particularly inappropriate for a court to sanction a deviation from the clear
import of a solemn treaty between this Nation and a foreign sovereign, when, as here, there is
no indication that gpplication of the words of the treaty according to ther obvious meaning
effects a result inconsgent with the intent or expectations of its Sgnatories’). The interpreter
may look not only to the text of the treaty but to “the context in which the written words are
used” to give sensble meaning to the treaty provisons. See Air France v. Saks 470 U.S. 392,
397, 105 S.Ct. 1338, 1341, 84 L.Ed.2d 289, 295 (1985). In the case presently before us, the
plan meening of the Treaty text compes the concluson that the Treaty acts as a limitation on
federal taxing authorities and not on the states. Article 2 of the Treaty, entitled “Taxes
Covered” expresdy provides:

1 The exigting taxes to which this Convention shal gpply are:

a In the case of the United States of America The Federal estate
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tax and the Federal gft tax, induding the tax on generation-
skipping trandfers;
b) In the case of the Federa Republic of Germany: theinheritance
and gift tax.
See Treaty , Art. 2 (emphasis added).

Appellees argue that the scope of the Treaty must necessarily encompass state as well
as federa taxes because viewed otherwise, the express purpose of the Treaty - to avoid double
taxation - would be defeated. Presently limiting our review to the “plan language’ of the
Treety, we find two problems with appellees theory. First, the Treaty explicitly considers the
potential for taxation by “politicd subdivisons’ of the United States when discussing the
credit sysem in Article 11, paragraph 4. “The credits dlowed by the Federd Republic of
Germany according to the provisons of paragraph 3 shall include taxes levied by political
subdivision of the United States of America.” Treaty, Art. 11(4)(emphasis added). Use of
the term “politicd subdivison” demondrates that the drafters were clearly cognizant of the
double taxation issues that might arise as a result of estate taxation imposed during sate
probate proceedings. Had the drafters intended the Treaty to “necessarily” apply to state estate
and inheritance taxes, there would be no need for a separate provision that unequivocaly refers
to the credits afforded for dtate taxation. Just as we reprehend rendering portions of statutes
aurplusage, see e.g. Snai Hospital of Baltimore, Inc. v. Dep’'t of Employment and Training,
309 Md. 28, 39-40, 522 A.2d 382, 388 (1987), so too do we find it beyond our proper judicial

capacity to render provisons of Federd treaties meaningless by an interpretation which would

fail to gve effect to dl provisons asolutely. The Treaty, as viewed through the lenses of the
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appellees, would be riddled with redundancy: Paragraph (3) of Article 11 provides that
Gearmany shdl alow credit for taxes imposed by the United States on “itemized property.” If
taxes imposed “by the United States’ necessarily encompassed taxes imposed by the political
subdivisons, it would be sensdess to indude a disiinct provison which directs Germany to
alow credit for taxes levied by the political subdivisons on “itemized property” aswell.

Second, the purpose of the Treaty is not eviscerated by virtue of state taxation of non-
“itemized property” - eg. the intangible assets taxed in this case.’* In the event that a credit is
not dlowed by an express provison, the Treaty directs the Competent Authorities to consult
for the purpose of avoiding double taxation. See Treaty, Art. 13(3). Contrary to what the

appelless argue, the Treaty does not mandate that the politicd subdivisons forbear state

14 We digress momentarily to address the arguments raised in the Amicus Curiae brief
submitted by the Maryland Bankers Association (hereinafter “MBA™) in support of appellees
podtion. The MBA believes that a decison in favor of the Register would improperly afford
intangible assets held in a Maryland custodia account a taxable Situs in Maryland for purposes
of probate proceedings. The MBA warns that such a ruling would subject those who choose
to invet in maketable securities through Maryland financid inditutions to taxation by
multiple jurisdictions, and thus would deter foreign and nonresdent investors and put Maryland
financid inditutions a a competitive disadvantage.

While submiting a well-reasoned andyds of the potential problems with taxation of
intangible property of nonresidents, the MBA raises an issue that is not presently before us.
The issue is not whether the decedent’s intangible assets were properly subject to Maryland
inheritance or edate taxes, but rather whether the Treaty prohibits Maryland from observing
its established probate procedures, namdy the datute of limitations This case arrives before
this Court having been litigated on the dtatute of limitations dam only. The appellees primary
agument is that the Treaty precludes Mayland from imposing its daute of limitations to bar
a refund that appellees dlegedly erroneoudy pad to the State. Appellees can only get to the
secondary argument, i.e. that the intangible assets of their unde cannot or should not be taxed
under the probate laws of this State, if we find that ther refund is not barred by the statute of
limitations Regardless, any determination as to the appropriateness of the impostion of the
inheritance tax mud fird be addressed by the lower courts with fact-finding authority in these
matters.
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probate proceedings in the event that a credit is not dlowed; rather, the Treaty requires
convergence of the Competent Authorities to endeavor to resolve these cases. See Treaty, Art.
13(3).

B. Extratextual Materials. Report by the
Senate Committee on Foreign Relations

The Presdent has the “Power ... to make Treaties,” U.S. CONST., art. Il, 82, cl.2, but in
order for a treaty to become the supreme law of the land, it mugt receive the “Advice and
Consent of the Senate... provided two thirds of the Senators present concur.” Id. The Senate
may lawfully condition its advice and consent on the adoption of any number of reservations,
declarations, or interpretations. See United Sates v. Stuart, 489 U.S. 353, 368, 109 S.Ct.
1183, 1192, 103 L.Ed.2d 388, 406 (1989); see also RESTATEMENT (THIRD) OF FOREIGN
RELATIONS LAW OF THE UNITED STATES 8313, comment (g) (1987). With respect to the
Treaty under scrutiny today, the Senate Committee on Foreign Relations provided an express
declaration of understanding that is supportive of this Court's conclusion.™ In explaining
Artide 2 of the Treaty (the “Taxes Covered” provison), the Senate stated, “[als is generdly
true of other U.S. estate tax treaties, the proposed treaty does not apply to death or gft taxes
imposed by dtate or locd governments” See SENATE TREATY DOC. NO. 97-1, a 6 (emphess
added). The Senate continued, “[i]n determining the amount of credit to alow, Germany will

dlow a credit for taxes imposed by politicad subdivisons of the United States. Thus, athough

15 When presenting the Treaty to the Senate, the Committee on Foreign Relations reported
favorably on the Treaty “without reservation but subject to an understanding” and recommended
that the Senate give its advice and consent to ratification thereof. See SENATE TREATY DOC.
NO. 97-1, at 1.
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state inheritance and gift taxes are not covered by the proposed tresty, Germany has agreed
to permit a credit againg its taxes for state taxes.” Id. at 12 (emphass added). Thus, not only
does a textud reading of the Treaty clearly indicate that it exclusively applies to Federal death
taxes, but the Senate€'s express language, e.g. “the proposed treaty does not apply to... taxes
imposed by state or local governments” impedes the &bility to put forth any rationa challenge
to such gpplication.
C. The Court of Appealsof Maryland
Rardly has this Court had occasion to review the impact of international tregties on State

probate matters. In fact, we must venture back to 1940, and prior to that, 1919, to reved
precedent which may provide a framework for our review today. On both of these occasions,
we consdered the effect of foreign treaties on state probate matters (namely, the appointment
of administrators for estates of foreign citizens). In Schneider v. Hawkins, 179 Md. 21, 16
A.2d 861 (1940), we consdered whether the Treaty of Friendship, Commerce and Consular
Rights between the United States and Germany superseded the Satutory law of Maryland by
divesing the Orphans Court of its discretion to gppoint estate adminidrators. Id. a 24, 16
A.2d at 863. The Tresty in Schneider provided:

In case of the death of a nationd of ether of the High Contracting

Paties without will or tetament, in the teritory of the other

High Contracting Party, the consular officer of the State of which

the deceased was a naiond and within whose didrict the

deceased made his home at the time of death, shall, so far as the

lawvs of the country permit and pending the appointment of an

adminisrator and until letters of adminigtration have been

granted, be deemed qudified to take charge of the property left
by the decedent for the preservation and protection of the same.

-17-



Such consular officer shdl have the right to be appointed as

adminigrator within the discretion of a tribund or other agency

controlling the adminigration of estates provided the laws of the

place where the estate is administered so permit.
Id. a 25, 16 A.2d 863-64 (quoting 44 Stat. 2132, 2153, art. 24). We interpreted this clause
as reaning both the discretion of the Orphans Court and the primacy of our state probate
laws. Id. a 25, 16 A.2d a 864. The pertinent treaty provision in Schneider more clearly
expressed the conditiond nature of the foreign consul’s authority as limited by the “laws of
the place where the edtate is administered,” yet through Schneider our Court developed vitd
principles pertaining to the balance between deference to federd treasty-making authority and
date authority in probate matters. In so doing, we referred to the Supreme Court of
Cdifornia s holding in asmilar treaty interpretation case,

[tihe question presented is dso of grave importance because its

solution in favor of the [Consul General of Itdy] necessarily

ascribes to the federa government the intent, by means of its

tresty-making power, to maeidly abridge the autonomy of the

several states and to interfere with and direct the state tribunals

in proceedings affecting private property within their

jurisdictions. It is obvious that such intent is not to be lightly

imputed to the federal government and that it cannot be dlowed

to exis except where the language used in a treaty plainly

expressesit, or necessarily impliesit.
Id. a 26-27, 16 A.2d a 864 (quoting In re Ghio's Estate, 108 P. 516, 523 (Cd.
1910)(emphasis added)). In affirming the Supreme Court of Cdifornias judgment that the
treaty did not supercede state probate proceedings, the United States Supreme Court stated,

‘... tregties ... are drawn by persons competent to express their meaning,... to embody the

purposes of the high contracting paties  Had it been the intention to commit the

-18-



adminidration of edtates ... exclusvely to the consul of the foreign nation, it would have been
very easy to have declared that purpose in unmigtakeble terms.”  Rocca v. Thompson, 223 U.S.
317, 332, 32 S.Ct. 207, 210, 56 L.Ed 453, 458 (1912). While treaties, like contracts, are
liberdly construed to effectuate the ultimae purpose of contracting parties, the Supreme
Court has recognized that probate proceedings in this country are matters primarily committed
to state law and not so easily superceded. Seeid. at 329, 32 S.Ct. at 209, 56 L .Ed. at 457.

In a prior case involving a conflict between a foreign treety and the adminigtration of
an estate under Mayland probate laws, Chief Judge Boyd, spesking for this Court in
Chryssikos v. Demarco, 134 Md. 533, 539, 107 A. 358, 360 (1919), stated, “[i]t would not
be just to assume that in making a treaty with a foreign country laws of the different States
were intended to be repeded or ignored, in the absence of express language or clear
implication showing such intent” The Tresty before us today neither expresdy limits the
authority of a State to issue estate and inheritance taxes, nor does the Treaty, by necessary
implication, restrain a state from acting pursuant to its proper condtitutiona authority.

D. Interpretation of Smilar Estate Tax Treaties
Between the United States and Other Countries

The Treaty between the United States and Germany is not unique. In fact, the United
States is paty to more than seventeen bilaterd tredties virtudly identicd in form and

purpose.’® While it does not appear that other state courts have had the opportunity to review

16 The United States is party to bilaterd Estate and Gift Tax Tredties with the following countries:
Audrdia T.I.A.S. No. 2903 (January, 7, 1954); Austria, T.I.LA.S. No. 10570 (July 1, 1983); Canada,
T.ILA.S. No. 989 (14 June 1941), amended November 21,1951, T.I.A.S. No. 2348, Canada (2nd
Treaty) 1 Jan. 1959 T.I.A.S. No. 4995 (January 1, 1959), protocol November 9, 1995, T.I.A.S. No.
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the Treaty before us today, smilar estate tax treaties have been considered by state courts and
held not to gpply to taxes imposed by state governments. In In re Ward, 543 P.2d 382 (Mont.
1975), the Supreme Court of Montana reviewed a treaty between the United States and United
Kingdom constructed for the “avoidance of double taxation and the prevention of fiscal evasion
with respect to taxes on the estates of deceased persons.” Id. at 385 (quoting 60 Stat. 1391).
The question before the Montana Supreme Court was whether Montana had jurisdiction to levy
an inheritance tax on English trust property under the provisons of the tax treasty. Id. at 384.
The Montana court held that the tax tresty had no application to its state inheritance taxes. 1d.
In so holding, the court relied on the express language of the U.S-U.K. Treaty which, smilar
to the U.S-Germany Treaty presently in dispute, provided that the taxes subject to the tresty
are, “[iln the United States, the Federal estate tax....” Id. a 385 (quoting The Convention
Between the United States of America and the United Kingdom for the Avoidance of Double
Taxation and the Prevention of Fiscd Eveson, Article I, Sec. 1). The Montana court also
referred to regulations adopted by the Department of Treasury when implementing the treaty

which dated that “the provisons.. do not comprehend any of the edtate, inheritance, legacy,

11087; Denmark, T.I.A.S. No. 11089 (November 7, 1984); Finland, T.I.A.S. No. 2595 (December
18, 1952); France, T.I.A.S. No. 9812 (October 1, 1980); Germany, T.I.A.S. No. 11082 (June 27,
1986); Greece, T.I.A.S. No. 2901 (December 30, 1953); Ireland, T.I.A.S. No. 2355 (December 20,
1951); Itay, T.I.A.S. No. 3678 (October 26, 1956); Japan, T.I.A.S. No. 3175 (April 1, 1955);
Netherlands, T.I.A.S. No. 7061 (February, 31971); Norway, T.I.A.S. No. 2358 (December 11, 1951);
Sweden, T.1.A.S. No. 10826 (June 13, 1983); Switzerland, T.I.A.S. No. 2533 (September 17, 1952);
Unionof S. Africa, T.I.A.S. No. 2509 (duly 15, 1952); United Kingdom, T.I.A.S. No. 9580 (November
11, 1979).
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and successon taxes imposed by the Staes, Teritories, the Didrict of Columbia, and
possessons of the United States..” Id. (quoting Treasury Dept. Regulations, Sec. 82-102),
language which is drikingly smilar to the Senate declarations with respect to the U.S-
Germany Treaty presently before this Court.

The United States Didrict Court for the Northern Didrict of Indiana dso had the
opportunity to review a United States-Canada Estate Tax Treaty upon a clam by plaintiff that
he was entitled to receive a credit from the United States government for a tax pad to a
politicd subdivison of Canada, an inverse of the clam presented today. See Borne v. United
Sates, 577 F.Supp. 115 (N.D. Ind. 1983). Again, the United States-Canada Treaty limited the
scope of the taxes covered to “for the United States of America: the Federa estate tax...” Id.
a 116 (quoting Artice | of the United States-Canada Estate Tax Treaty). The District Court
concluded, without reservation, that the Estate Tax Treaty gpplied “only to those taxes imposed
by the respective governments and not to taxes imposed by political subdivisons of those
respective governments” Id.  In concluding as such, the Didtrict Court referred to the Senate
Committee Report, which, like the Report produced for the U.S-Germany Estate Tax Treaty,
explaned the U.S.-Canada Estate Tax Treaty provisons and the intended taxes to be included:

This Convention is similar to all of the other death tax
conventions to which the United Sates is a party insofar as it
does not apply to taxes imposed by state and local
governments of the United States and is smilar to dl but two
other death tax conventions (the conventions with Finland and
Switzerland) in that it does not apply to taxes imposed by politica

subdivisons of the other country.

Id. a 117 (quoting FEDERAL ESTATE AND GIFT TAX REPORTS, 1 22,567 at 22,542)(emphasis
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added)). The court then discussed the credit system established by the U.S.-Canada Estate Tax
Treaty with respect to taxation by politicd subdivisons, and ultimately concluded that the
United States was not obligated to provide a credit for foregn tax paid. I1d. The importance
of the Didrict Court's opinion lies not in its ultimate holding, but rather in its unequivoca
determination that the treaty does not supercede the probate proceedings of the politica
subdivisons of the contracting parties, except to the extent that a credit may be applied by the
contracting parties themselves.

While we are one of a amdl number of courts to consider the impact of federa edtate
tax treeties on dtate probate proceedings, we are not the first. Given that the substance and
purpose of these hilaterd agreements are virtudly identica, given that other bodies of
authority, intimatdy involved in the meking and implementation of these tredties (eg. the
Depatment of Treasury and the Senate Committee on Foreign Reldaions) have expresdy
asserted the ingpplicability of the treaty provisons to state probate proceedings, and given the
outcome of other gmilar judicid dams, we find sgnificant support for our holding today that
the United StatesGermany Edate Tax Treaty does not impose on Maryland any duty or
obligation to dter its probate proceedings to accommodate the appelees.  Furthermore, and
mogt critica to our resolution, the terms of the Treety are not inconsstent with State law.

E. Satisfying the Treaty Objectives

We bdieve that the objectives of the Treaty — the avoidance of double taxation — can

be met through the channds that the Treaty itsdf provides. The drafters of the Treaty, wisdy

cognizant that one document, negotiated between two nations, could not possibly cover al the
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ingances in which double taxation might occur, established the Mutua Agreement process to
reolve unforeseedble disputes. The Treaty explicitly dates that the Competent Authorities
“may consult together for the eimination of double taxation in cases not provided for in the
Convention.” Treaty, Art. 13(3). The Treaty again refers to the Mutual Agreement prospect
when outlining the “credit” sysem. The provison mandates that Germany dlow a “credit” for
the taxation by “politicd subdivisons of the United States,” with respect to “itemized
property,” property which presumably warranted specific mention because such items were the
most common sources of double taxation. Yet, when property fdls outsde of this category,
and a perfunctory credit is not alowable, the Treaty provides that “the competent authorities
may consult for the purpose of avoiding double taxation.” See Tresaty, Art. 11(4).

Appdless were dealy aware of the channes provided to them by the Treaty; they
requested a determination, via Mutuad Agreement, from the CAUS, as to the proper domidle
of the decedent under the terms of the Treaty. Now, appellees would like to clam that the
resolution of their request for declaration of domicle aso impliedly included a resolution of
the double taxation of thar uncdé€s intangible assets which resulted from Marylad's
imposition of inheritance and edtate taxes.

A caeful review of the record reveds the baseless nature of such a clam. The
appellee’'s request to the IRS stated that the hers “request the assistance of the competent
authority in the determination of the proper country to which death taxes are due..”
(emphesis added) and continues, “[t]lhe central issue involves which of the Contracting States

to the Convention, the United States or Germany, is entitled to assess (and collect) death
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taxes,” (emphass added). Clearly, the appelees request was pursuant to the Competent
Authority’s power under Artide IV(5) - to determine the proper domicile and primary taxing
jurisdiction - and not under Article XI(4) - to resolve double taxaion problems that the
“credit” system, itHf, cannot correct.  The U.S. Competent Authority, in agreement with the
German Competent Authority, responded that the decedent was domiciled in Germany a the
time of his death, and thus Germany had the “primary right to tax” the decedent’s assets, but
did not consider, nor was it asked to consider, whether there existed a means of remedying the
double taxation of the decedent’ s intangible assets.
F. The*“Procedural Rul€’ Provision

Appdless ague that even if the Treaty itsdf does not impede the impodtion of Sate
inheritance or edtate taxes, it does prohibit the State from enforcing a procedurd rule, i.e. the
datute of limitations on refunds of inheritance taxes, which would defest a party’s relief from
double taxation under the Treaty. Appellees refer to Treaty Article 13(5) which provides “[i]n
the event that the competent authorities reach such an agreement taxes shdl be imposed and,
notwithstanding any procedurd rule (including datutes of limitations) applicable under the
law of either Contracting State, refund or credit of taxes shall be alowed by the Contracting
States in accordance with such agreement.”  See Treaty, Art. 13(5) (emphess added).
Appdlees hinge thar argument on the phrase — “law of the Contracting State” — and insst that
this phrase mugt indude the laws of the politicd subdivisons of the United States. Appellees
clam iswithout merit.

Firg, the phrase “lav of either Contracting State,” on its face refers to the laws of
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gither the United States or Germany, not the laws of the politica subdivisons collectively.t

o Appelless argue that this Court should interpret the phrase “law of either Contracting
State” in this Treaty as the Supreme Court has interpreted the smilar phrase “laws of both
countries’ contained in various extradition tredties, i.e. that date crimind laws should be
considered in extradition matters. See Wright v. Henkel, 190 U.S. 40, 23 S.Ct. 781, 47 L.Ed.
948 (1903). A closer look at the reasoning behind the Supreme Court's holding in Wright,
however, demongtrates the fdlibility of gpplying this reasoning to probate matters. In Wright,
the Supreme Court considered whether a citizen of the United States, who committed the
caime of fraud (by balee, banker, agent, factor, trustee, or director, or member or officer of
any company) in London could escape being extradited to London for crimind proceedings
because the United States did not so define the crime, even though the State of New York, the
place to which the accused fled, did have such a crime. Id. a 58, 23 S.Ct. at 785, 47 L.Ed. at
954. The Supreme Court found that determining whether an act was deemed crimina in both
countries required review of the crimina laws in the jurisdiction to which the person fled, i.e
the state, because the states were primarily responsble for defining and enforcing the crimind
laws of this country. The Court opined,

“Iis the language of the treaty, ‘made crimind by the laws of both
countries’ to be interpreted as limiting its scope to acts of
Congress, and diminating the operation of the laws of the States?
That view would largely defeat the object of our extradition
treaties by ignoring the fact that for nearly dl crimes and
misdemeanors the laws of the States, and not the enactments of
Congress, mugt be looked to for the definition of the offence.
There are no common law crimes of the United States, and,
indeed, in mogt of the States the crimind law has been recast in
datutes, the common law being resorted to in ad of definition.”

Id. at 58-59,23 S.Ct. a 785, 47 L.Ed. a 954. As the Supreme Court points out, when this case
was decided nealy a century ago, federd crimind law did not encompass every crime for
which a person could be charged, requiring supplementation by the crimina laws of the dtates
to asss in effectuaing the purpose of extradition tredties. to provide for cooperation between
nations in the repression of crime.

Two items diginguish the Supreme Court’s holding in Wright as it gpplies to extradition
tregties. Fird, the very act of fleeing the jurisdiction of a state to avoid prosecution, crestes
an interdate concern, as is evidenced by the Fugitives from Justice Act, codified a 18 U.S.C.
81073, which desgnates the act of fleeng a juridiction a Federd crime. Congress has
imposed no such laws with respect to double taxation by two states, and in fact, the Supreme
Court has upheld the right of a state to impose death taxes on intangible persona property
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The Senate Committee's explanation of this provison discusses the datute of limitations

under the Internd Revenue Code but does not discuss or even imply that the provison was

located in the state even when the same property is being subjected to death taxes in the state
of the decedent’s domicile a the time of desth. See State Tax Commission of Utah v.
Aldrich, 316 U.S. 174, 62 S. Ct. 1008, 86 L. Ed. 1358 (1942); Curry v. McCanless, 307 U.S.
357, 59 S. Ct. 900, 83 L. Ed. 1339 (1939). In extradition matters, or generaly spesking,
matters concerning fleeing felons, Congress has affirmatively edablished that a crimind’s
cossng of date lines to avoid prosecution is sufficient for Federa involvement.  On the
contrary, when two states tax a decedent's edtate, rdief from the resulting double taxation is
ldy a mater of dtate legidation. For example, Maryland, as do many dtates, provides a
statutory exemption, which gpplies to the persona property of non-resdents so long as the
state or country of the decedent’s resdent affords a reciproca benefit for Maryland residents
who own intangible personal property located in that state or country. See Maryland Code, §7-
203(f) of the Tax-General Article, which provides an exemption for nonresdent decedent
persond property, asfollows:

(1) Except as provided in paragraph (2) of this subsection, the inheritance
tax does not apply to the receipt of persona property that passes from a
nonresdent decedent if, a the time of death, the decedent is a resdent of a state
or foreign country whaose law, on the date of the decedent's deeth:
(i) does not impose death taxes on the receipt of dmilar persond
property of aresdent of this State; or
(i) contains a reciprocal exemption from death taxes smilar to
the exemption alowed under this subsection.
(2) The exemption under paragraph (1) of this subsection does not
indude the receipt of tangible persona property that has a taxable dtus in this
State.

Second, as discussed supra, the most dgnificant basis for the Supreme Court's holding
in Wright was that extradition treaties (prior to 18 U.S.C.81073), genedly, did not provide
this discretionary avenue — extradition was approved or disapproved based on the “genera
principle of internationd law ... that... the act done on account of which extradition is
demanded must be consdered a aime by both parties...” 190 U.S. at 58, 23 S.Ct. at 785, 47
L.Ed. a 954. Therefore, the purpose of the extradition treaties could not be fully redized
without congdering the crimina laws of the states. On the contrary, the Treaty under review
today provides specific mechanisms for rdief in the event that double taxation occurs, and if
the Treaty provisons themsdves do not provide reief, then the Treaty dlows for requests to
be made by the aggrieved party for resolution by mutual agreement between the two nations.
For these reasons, we find the appellees’ argument without merit.
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intended to encompass the datutes of limitations under the laws of the politicd subdivisons
of the United States.™®

While treaties should be congtrued to further the purposes and objectives sought by the
contracting parties, such an interpretation should not result in interna inconsstencies. See
e.g. Williams v. Sate, 329 Md. 1, 15-16, 616 A.2d 1275, 1282 (1992)(stating that the court
must discern “legiddive intent from the entire datutory scheme, as opposed to scrutinizing
parts of a Satute in isolation”); Calhoun v. State, 46 Md. App. 478, 488, 418 A.2d 1241, 1248
(1980), aff'd, 290 Md. 1, 425 A.2d 1361 (1981) (dating that "internal consistency between
the various provisons of a daute must be mantaned, and subsections must, therefore, be
interpreted in the context of the entire statutory scheme”). Usad in severd other portions of

the Treaty, the phrase “law of the Contracting State,” if interpreted to include the laws of each

18 The Senate Committee Report states, in pertinent part,

“[ulnder the Internal Revenue Code, a clam for credit or refund
of U.S. estate and gft taxes generdly must be made within three
years from the date the return was filed. The proposed treaty
provides a period of limitation during which cams for credit or
refund of taxes based on the providons of the treaty may be made
which, in some cases, may be longer than that adlowed by the
Internal Revenue Code. It is provided that a clam for a credit or
refund of taxes based on the provisons of the treaty must be
made within one year from the find determination and payment
of a tax for which a credit is clamed under the treaty (provided
the determination and a payment occur within ten years from the
date of the decedent's death or the date of the gift). The
competent authorities may extend the ten year limitation if
crcumgances beyond the taxpayer’'s control prevented the
determination of the tax within that ten year period.

SENATE TREATY DOC. NO. 97-1 at 12.
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politicd subdivison, would create discontinuity in other provisons®  Furthermore, logic
dictates that a treaty, which does not gpply to state death taxes, should not apply to the
“procedurd rules’ surrounding the collection of state death taxes.

Second, the phrase on which the appellees base ther argument — “law of the Contracting
States’ — mugt be read in its proper context, i.e. by reading the provison in its entirety. In s0
doing, we see that regardless of whether the laws of the politicd subdivisons are necessarily
included in the phrase “lav of the Contracting States,” the requested refund must be granted
in accordance with aMutua Agreement and it must be granted by a Contracting State.

The provisons of Artide 13 ded drictly with the Mutua Agreement Procedure, a
procedure of which the appellees have chosen not to aval themsdves with respect to this
paticular clam. As was discussed, supra Section E of this opinion, the only Mutud
Agreement produced in this case was the agreement between the Competent Authorities as to

the primary taxing jurisdiction of the decedent’s estate®® The appellees, pursuant to the Treaty,

19 For example, according to Artide 3, any term not defined in the Tresty shdl “have the
meaning which it has under the law of that Contracting State concerning the taxes to which
the Convention gpplies”  If each political subdivison were to define a Treaty term under its
own laws, consstency in gpplication of the Treaty providons may be sacrificed and thus a
ggnificant basis for of participating in such a treaty, i.e, to clarify the edate taxation process,
would be thwarted.  Furthermore, according to Article 4(5), the determination of “whether a
person other than an individud was domiciled in a Contracting State shall be determined
according to the law of that [Contracting] State.” Certainly the contracting parties did not
intend to dlow a state to “weigh in’ in the determination of domicile for “a person other than
an individud” with respect to the resolution of which country had the primary taxing authority
under the Tresty.

20 Appelless concede tha the only issue they presented to the Internal Revenue Service
in thar request of assstance dated July 11, 1994, was for a determination as to the primary
taxing jurisdiction for the decedent’s estate.  The IRS Response did nothing more than declare
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could have presented their dam to the CAUS for review and for “diminaion of double
taxation in cases not provided for in the Convention” namey the taxes paid to the State of
Mayland. See Treaty Art. 13(3). The inherent incondgencies tha would follow from
adopting the interpretation sought by appellees are apparent: A refund, according to Article
13, mugt be “in accordance with such agreement;” thus, in order to prevail, the appellees would
need to come before this State with a Mutua Agreement declaring, as its resolution to the
double taxation problem, that Mayland refund the State inheritance tax. Notwithstanding that
CAUS lacks such extensve authority under the Treaty, and is impliedly prohibited from
exercisng such authority under the Senate Committee's terms of rdification, see SENATE
TREATY DOC. NO. 97-1 at 12, 13, the appellees have not appeared before this Court with such
a Mutud Agreement. To grant the rdief which gppellees seek, not only must this Court
unnecessarily dispense with application of state probate laws, but we must feign that appellees
have appeared before us with the requisite resolution from the CAUS, binding this State to that
resolution.

Furthermore, the provison mandates that the refund “shal be dlowed by the
Contracting States.” See Treaty, Art. 13(5). As Maryland is clearly not a “Contracting State,”
the refund provision was patently intended to bind only the United States and/or Germany.

We mud interpret our State laws and the provisons of the Treaty as a court of law, not

Germany the primary, not exclusive, taxing jurisdiction.

21 Presumably the refund that the United States granted the heirs pursuant to the Mutud
Agreement that Germany was the primary taxing authority would fdl under this provison of
the Mutua Agreement Procedure Article.

-29-



as a court of equity. While we recognize the unfortunate result that may befdl appellees, we
will not subvert the clear intention of those who drafted and ratified this Treaty on behdf of
the United States, nor will we dismiss our Legidatureés mandate in edablishing guidelines for
prompt and effident adminidration of estates. The framers of the Treaty, seeking to avoid
double taxation, outlined a method by which the primary taxing authority (as between Germany
and the United States) could be determined. Then, pursuant to a system of credits, the Treaty
permits taxation by other jurisdictions. And finally, the Treaty provides a forum for redress
and resolution for any case not specificaly covered within the four corners of the document.
The Treaty itsdf provides meaningful mechaniams by which appellees can seek rdief — and
thus, the Treaty objectives can be accomplished by adherence to procedures established within
the four corners of the document. The dissolution of our date laws is neither expressy nor
impliedly required.

JUDGMENT OF THE CIRCUIT COURT FOR

BALTIMORE COUNTY REVERSED. CASE

REMANDED TO THE CIRCUIT COURT WITH

DIRECTIONS TO AFFIRM THE DECISION

OF THE MARYLAND TAX COURT. COSTS

TO BE PAID BY THE APPELLEES
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