Porterfield v. Mascari II, Inc., No. 14, September Term 2002.

TORT —WRONGFUL DISCHARGE —RIGHT TOCONSULT LEGAL COUNSEL —
EMPLOYMENT-AT-WILL —COMMON LAW.

The common law employment-at-will doctrine permits a public policy exception
from the general rule that the employment relationship is terminable at-will by either
party to the relationship at any time. The public policy exception to the at-will
employment doctrine dlows an employee who has been discharged in a manner or for a
reason that contravenes public policy to bring a cause of action in tort for wrongful
discharge against his former employer. A wrongful discharge action will lie only based
upon a clear mandate of public policy. Although the Court of Appeals has recognized
common law bases of public policy for the purposes of awrongful discharge action, the
Court limitsits purview to policies “reasonably discernible from prescribed constitutional
or statutory mandates.”

The Court of Appealsheld inthiscasethat it isnot aviolation of public policy
sufficient to constitute wrongful discharge when an employer firesan at-will employee
for stating her intent to seek advice from legal counsel regarding her rights and
obligations in responding to an unfavorable work evaluation. The general right to seek
legal advice regarding civil legal matters was rejected as a public policy basisfor
wrongful discharge by implication in Watson v. Peoples Sec. Life Ins. Co., 322 Md. 467,
588 A.2d 760 (1991), and Petitioner in this case failed to suggest alternative clear and
articulable sources of the proffered public palicy.
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Deborah Porterfield (“ Petitioner”) allegesthat shewas discharged wrongfully by her
employer, Home Instead Senior Care (“Home Instead”), for implying an intent to seek legal
advice before respondingto an unfavorable work evaluation. Porterfield was employed as
an administrative assistant by Home Instead from December 1997 through August 1999.
After recelving a written “Employee Warning,” she informed her supervisors at Home
Instead that she had been advised to consult an attorney before® formally responding” to the
warning." Porterfield’s employment was terminated almost immediately. As aresult, she
filed acomplaint against Respondents’ inthe Circuit Courtfor Montgomery County alleging
among her causes of action one for wrongful discharge. Respondents filed a Motion to
Dismiss which was granted by the Circuit Court. Porterfield appealed the judgment to the

Court of Special Appeaswhich af firmed. Wegranted certiorari on Porterfield’ s petition to

! At the time Porterfield told her employer of her “intent’ to seek legal advice, the
only request by the employer then pending was that Porterfield sign an acknowledgment of
the warning.

? Porterfield named asdefendants: (1) Mascari, Inc.; (2) Mascari I1, Inc.; (3) Patricia
Mascari; and, (4) Julie Elseroad. Julie Elseroad, Porterfield's immediate supervisor at the
time of her firing, is not a party to the present proceeding because Porterfield is only
pursuing thewrongful discharge claim hereand Ms. El seroad wasnot named as a defendant
in that count. Portefield asserted five counts in her amended complaint: (1) wrongful
discharge perpetrated by Mascar Inc. and Patricia Mascari; (2) defamation perpetrated by
al of the defendants concerning Porterfield’s general ability and fitness for her chosen
employment; (3) tortiousinterference perpetrated by Julie Elseroad by means of knowingly
and maliciously making fdse statements concerning Porterfield to Patricia Mascai; (4)
tortious interference with Porterfield’s economic interests by all defendants; and, (5)
defamation by all defendants occurring at an appeds hearing on Portafield’ s clam for
unemployment benefits.



resolve the following rephrased quegion:® Isit a violation of public policy sufficient to
support a wrongful discharge action in Maryland when an employer fires an at-will
employeefor stating her intent to seek advice from legal counsel before responding to an
adverse employment evaluation? 369 Md. 179, 798 A.2d 551 (2002). We shall affirm the
judgment of the Court of Special Appeals.

l.

On 1 December 1997, Thomas Mascari, the original franchisee of the Home Instead*
franchise basedin Rockville, Maryland, hired Deborah Porterfield (“ Petitioner”) towork full
time as Staff Coordinator. Her duties primarily consisted of assisting him with
administrativematters.® Thomas Mascari became serioudly ill and died on 29 January 1999,
leaving Home Instead to his sister, Patricia Mascari (“Mascari”), to manage.

Julie Elseroad (“Elseroad”) was hired in March of 1999 to perform clericd and

administrativedutiesintheoffice. Inresponseto ensuing conflicts between Porterfield and

*Petitioner framed the question in her petition for writ of certiorari and her brief
essentially asfollows: “ Does Petitioner’ sdischarge fromempl oyment contravenethe public
policy of Maryland mandating that people have aright to consult an attorney of their choice
concerning matters of importance?” Upon our review of the record, the more specific
guestion posed in this case is as we have rephrased it.

* Home Instead provided non-medicd care in the homes of care red pients by means
of referring the actual providersof caretothoserecipients. Home Instead screened the care-
giversand administered the provision of carein exchangefor afee pad by the recipients of
the care.

®> These administrative maters included marketing, staffing, and setting up the
principal officeof Home Instead.



Elseroad, Mascari performed a formal review of Porterfield’ s work to assure her that her
employment was secure. Porterfield received al “above average” ratings and Mascari
additionally commented that Porterfield was a “tremendous asset” to Home Instead.

On or about 5 May 1999 Mascari requested that Porterfield work three-day work
weeks until Home Instead’s revenues increased. Shortly thereafter, Mascari informed
Porterfield that she had been told that Porterfield had complained about her employment at
Home Instead-Rockvilleto another Home I nstead franchisee Porterfield denied makingany
such remark and told Mascari she was happy with her employment situation.

In June of 1999, Mascari issued a new recruiting policy for potential care-givers.®
On at |east two occasions after the edict wasissued, Porterfield wasreprimanded by M ascari
for failing to conformto the new recruiting policy. On Monday, 30 August 1999, Mascari
issued Porterfield awritten “Employee Warning Report” alerting Porterfield that shewould
be discharged if Mascari and Elseroad did not see “marked improvement at the end of the
next four weeks.” The report contained numerous statements which Porterfield claimed
werefalse. Among these were statements that in ameeting on 4 August 1999 with M ascari
and Elseroad, Porterfield had “refused [their] assistance,” and had “initially quit;” that at the

meeting Mascari and Elseroad had spoken to Porterfield about her “not being efficient or

® In furtherance of this policy, Mascari instructed Porterfield to stop recruiting,
accepting applications from, and interviewing residents of Prince George's County as
potential care-givers. The vaidity vel non of thispolicy was not aleged to berelated to the
gravamen of Porterfield’ s discharge.



productive in most aspects of [her] job;” that Porterfield was “not adhering to her
workplan;” and that Porterfield had received a “[p]revious [w]arning” on 23 June 1999.
Mascari requested that Porterfield sign the warning report,” but Porterfield stated that she
wanted to take the document home and review it.

On the following day, Tuesday, 31 August, a scheduled day-off for Porterfield, she
allegedly phoned Elseroad and stated, “[d]ue to the seriousness of thelibel contained in the
document, | have been advised to seek counsel beforeformally regponding.” Sheexpressed
her hope to complee aresponse by that Friday, 3 September, but allowed as how it might
take until Monday, 6 September, to complete a response. Later on 31 August, Mascari
phoned Porterfield and told her that shewas fired.?

Porterfield filed her complaint against Mascari Inc.,” Mascari Il, Inc., Patricia
Mascari, and Julie Elseroad on 30 August 2000 in the Circuit Court for Montgomery County
alegingfive counts, including awrongful discharge count against Patricia Mascai and the

corporations only. She filed an Amended Complaint on 30 October 2000."

" The employee acknowledgment section at the end of the warning report stated “I
have read this ‘warning decision’ and understand it.”

® Mascari reportedly sad: “Julie gave me your message. | think it is time we part
company. It will not be necessary [for you] to return to the office.”

® Mascari, Inc., and Mascari I, Inc., are Maryland corporations that operate the
Rockville franchise known as Home Instead Senior Care (“Homestead”).

1% Asto thewrongful discharge count of the amended complaint, Porterfield adopted
and incorporated by reference only the factual allegationsof paragraphs 2 through 13 of the
(continued...)



With respect to the wrongful discharge count against Home Instead and Mascari,
Porterfield alleged that her discharge violated the abusivedischargedoctrine announced by
this Court in Adler v. Am. Standard Corp., 291 Md. 31, 432 A.2d 464 (1981), ans.
conformed to, 538 F.Supp. 572 (D.Md. 1982), aff’d in part & rev’d in part, 830 F.2d 1303
(4th Cir. 1987), because Respondents “ discharg[ed her] because of [her] articulated desire
to consult counsel before submitting to [Respondents] her response to the Employee
WarningReport.” Shealleged that the public policy of Maryland* mandated tha all persons
be permitted freely to consult with an attorney of their choice concerning matters of
importance in their lives, including matters related to their employment.” Porterfield
contends that Mascari discharged her because she knew the grounds of the warning report
were false and feared that Porterfield would retain alawyer and sue her for defamation, or
dternativdy, that Mascari did not want to work with an employee who had consulted an
attorney regarding a work-related dispute.

The defendants filed a Motion to Dismiss on 6 December 2000 asking the Circuit
Court to dismiss all five counts against them because Porterfield failed to state acause of

action upon which relief could be granted. No written opposition to that motion was filed

19(...continued)
amended complaint. As to the other counts, she adopted all of the preceding factual
averments, paragraphs 2 through 34. Viewedin context, it wasan obviousoversight to have
incorporated only paragraphs 2 through 13 in the wrongful discharge count. For purposes
of this opinion, we shall consider all of the arguably relevant factual averments of the
amended complaint.



by Porterfield. A motions hearing was held on 7 March 2001. At the conclusion of the
hearing, the judge granted the motion to dismiss all counts with prgudice. He found the
amended complaint to be“ generally deficient overall with respect to each and every count,”

1Y

and characterized its contents as “vague,” “general,” and “non-specific.”**

Porterfield appealed the Circuit Court’s judgment to the Court of Special Appeals.
That court’ s review was limited to considering whether an employee who alleged that she
was terminated from employment for seeking to consult with an attorney before
acknowledgingawritten warning of inadequate job performance stated a cause of action for
wrongful discharge. The court held, in areported opinion, that such allegaions, without
more, did not state a cause of action.

Porterfield rested her argument in the intermediate appellate court on the contention
that her discharge violated “some clear mandate of public policy.” Porterfield pointed to
Adler, 291 Md. at 47, 432 A.2d at 473, for the proposition that “Maryland has long
recognized that acause of actionfor abusive discharge of an at-will employeemay lie‘when
the motivation for the discharge contravenes some clear mandate of public policy.””
Porterfield further contended that aplaintiff may bringan action for abusivedischargewhen

the plaintiff isfired in violation of a public policy mandate for which no statutory remedy

exists. Essential to her argument was her assertion that there existed in Maryland astrong

1 Petitioner's present counsel did not enter her appearancein this matter until the day
of oral argument in the trial court on the motion to dismiss. Thus, she had no part in the
drafting of the amended complaint.



public policy favoring access to legal counsel and that Respondents’ actions violated this
policy. Petitioner also placed great emphad s on casesfromlowaand Ohio that recognized
“theact of firing an employeefor consulting an attorney could serve asthe basisfor apublic
policy exception to the common-law employment-at-will doctrine.” Simonelli v. Anderson
Concrete Co., 650 N.E.2d 488 (Ohio App. 3d 1994). See Thompto v. Coborn’s Inc., 871
F.Supp. 1097 (N.D. lowa 1994).

Respondents argued to the Court of Special Appealsthat Petitioner faled to identify
a clear mandate of public policy that had been violated by her discharge. Respondents
interpreted Adler to stand for the proposition that the public policy exception to the at-will
employment doctrineis to be narrowly construed and operates only where the discharge
violates a “manifestly clear expression of public policy.” They claimed that there is a
“strong presumption against thejudicial creation of novel and undeclared conceptsof public
policy that are not squarely grounded in statute, administrative regulationsor common law.”
Furthermore, Respondentsrelied on Watson v. Peoples Sec. Life Ins. Co., 322 Md. 467, 588
A.2d 760 (1991), to demonstrate that Petitioner’ stheory of wrongful discharge already had
been rejected by this Court.

The Court of Special Appeals opined that, for the tort of wrongful dischargeto lie,
the public policy in question must be “a preexisting, unambiguous, particularized
announcement, by constitution, enactment, or prior judidal decision, directing, prohibiting,

or protecting the conduct in question so as to make the public policy on the relevant topic



not amatter of conjectureor interpretation.” Porterfield v. Mascari, 142 Md. App. 134, 140,
788 A.2d 242, 245 (2002). The complaining party must plead with particularity the source
of the public policy and the alleged violation which acourt will then evaluate to determine
whether, as a matter of law, the relevant policy considerations constitute a clear mandate.
1d. Furthermore, the intermediae appellate court noted that the tort of wrongful discharge
was designed specifically to address “particularly reprehensible conduct” and provide a
remedy for such conduct when no other remedy isavailable. Porterfield, 142 Md. App. at
140-41, 788 A.2d at 245. The court observed that when the public policy at issue is
contained in astatute and the statute provides aremedy, atort action for wrongful discharge
Isnot available. 7d.

The Court of Special Appeals declined to recognize generalized expressionsof right
to counsel asa public policy basis for Petitioner’ s wrongful discharge clam. Finding this
caseto besimila to Watson, thecourt reiterated our holdingin Watson, that * absent astatute
expressing aclear mandate of public policy, thereisordinarily noviolation of public policy
when an employer discharges an at-will employee in retaliation for the employee having
sued theemployer.” Porterfield, 142 Md. App. at 142, 788 A.2d at 246 (citing Watson, 322
Md. at 478, 588 A.2d at 766). Following our reasoning in Watson, the intermediate
appellate court concluded that

while there may be ageneral rightto engagein certain activity,

even if the activity is favored by public policy, it does not
necessarily follow that the right to pursue the activity equates



with the right to remain employed and converts a non-
actionable termination of employment to an actionable one.

142 Md. App. at 141, 788 A.2d at 245. The court dismissad Petitioner’ sreliance on the
Ohio and lowa cases dating that “they are not consistent with the law of Maryland.” 142
Md. App. at 143, 788 A.2d at 246.

Il.
A.

Maryland Rule 2-322(b)(2)(2000) provides that a defendant may, in acivil suitina
circuit court, seek dismissal of a case through preliminary motion when the complaint fails
“to state a claim upon which relief can be granted.” A defendant asserts in such amotion
that, despite the truth of the allegations, the plaintiff is barred from recovery as a matter of
law. Morris v. Osmose Wood Preserving, 340 Md. 519, 531, 667 A.2d 624, 631 (1995).
In ruling on such a motion, the court mug assume the truth of all well-pled fads in the
complaint as well as the reasonable inferences that may be drawn from thoserelevant and
material facts. Bd. of Educ. v. Browning, 333 Md. 281, 286, 635 A.2d 373, 376 (1994).
Dismissal isappropriate only if thewell-pled f acts and reasonable inferences, viewed in the
light most favorableto the plaintiff, fail to afford that party therelief requested. Berman v.
Karvounis, 308 Md. 259, 264-65, 518 A.2d 726, 728 (1987). We must determine on review
whether, onitsface, the amended complaint in this case pleads alegally sufficient cause of

action.



B.

Petitioner asks this Court to find that the general right to consult counsel isa“clear
mandate of public policy,” the violation of which is a sufficient basis for a wrongful
discharge cause of action.'” She acknowledges tha Maryland has not recognized such a
public policy basisfor awrongful discharge action heretofore, but asksusto follow suit with
the Ohio and lowa cases she cites finding that a daim for wrongful discharge based on a
violationof public policy will liewhenan employeeisterminated for consultingan atorney.
See Thompto, 871 F.Supp. 1097 (N.D. lowa 1994); Simonelli, 650 N.E.2d 488 (Ohio
App.3d 1994). The U.S. District Court in Thompto concluded that the articulation of the
right to counsel in lowa, as embodied in the Code of Professional Responsibility for
attorneys adopted by the lowa Supreme Court, fee-shifting provisions in the lowa Civil
Rights Act, and as recognized as essential in criminal cases by the United States Supreme
Court, work in tandem to create a public policy

favoring consultation with attorneys in order to determine

whether aperson hasalegal problem, [a] public policy favoring
the availability of competent legal advice, [a] public policy

2 A Brief of Amici Curiae was filed in this matter on behalf of the Public Justice
Center, Casa of Maryland, D.C. Employment Justice Center, the Legal Aid Bureau of
Maryland, and the Maryland Disability Law Center. We thank them for their partid pation.
The heart of their argument is that there are several statutory basesin Maryland to support
finding the right to consult counsel about employment matters as a clear mandate of public
policy sufficient to support an exception to the at-will employment doctrine. Ther
arguments echo those of Petitioner, but with additional emphasis on the Maryland Rules of
Professional Conduct as a“statutory” indicationof the public policy favoring accessto legal
counsel.

10



placing on lawyers a duty to counsel only actions that arelegal
and just, and [a] public policy favoring compensation of legal
counsel for individuals who endeavor to vindicate civil rights,
the court concludes that acts that impede an individual from
seeking legal advice would be ‘injurious to the public, or
against the public good,” would not be ‘right and jud,” and
could potentially have a deleterious effect on ‘what affects the
citizens of the State collectively.’

871 F.Supp. at 1121.

The Court of Appealsof Ohio likewise recognized that “the act of firing an employee
for consulting an attorney could serve as the bads for a public policy exception to the
common-law employment-at-will doctrine.” Simonelli, 650 N.E.2d at 492. Following
Thompto, the Simonelli court stated that

clear public policy sufficient to justify an exception to the
employment-at-will doctrine is not limited to public policy
expressed by the General Assembly in the form of statutory
enactments, but may dso be discerned as a matter of law based
on other sources, such as the Constitutions of Ohio and the
United States, administrative rules and regulations, and the
common law.
650 N.E.2d at 491.

Petitioner directs our attention to claimed indiciain Maryland that the general right

to consult legal counsel is a “clear mandate of public policy.” Porterfield, in this Court,

draws from constitutional, statutory, and common law sources to support her argument.

Accordingto Petitioner, Article 21of the Maryland Declaration of Rights*® mandates access

3 Article 21 of the Maryland Declaration of Rights provides,
(continued...)
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to counsel in criminal casesand Article 24** mandates accessto counsel in both criminal and
civil cases. Petitioner also rdies on numerousdecisionsby this Court to assert tha the right
to counsel hasbeen recognized asanimportant publicpolicy inMaryland. See Zetty v. Piatt,
365 Md. 141, 776 A.2d 631 (2001) (holding that the right to counsel attaches in civil
contempt proceedings involving actual incarceration); Rutherford v. Rutherford, 296 Md.
347, 464 A.2d 228 (1983) (stating that the requirements of due process include aright to
counsel evenin the context of acivil contempt proceeding); Sites v. State, 300 Md. 702, 481
A.2d 192 (1984) (recognizing theright of aperson stopped for drivingwhileintoxicated to
consult with a lawyer before deciding whether to take a chemical sobriety test). The
attorney-client privilege is another example Petitioner reliesupon to insinuate that the right
to counsel isastrong public policy. See Helferstay v. Creamer, 58 Md. App. 263,473 A.2d
47 (1984) (holdingthat the attormey-client privilege“isbased upon the public policy that * an

individual inafree society should beencouraged to consult with hisattorney whosefunction

13(_..continued)

That in all criminal prosecutions, every man hath aright to be
informed of the accusation against him; to have a copy of the
indictment, or charge, induetime (if required) to preparefor his
defense; to be allowed counsel; to be confronted with the
withesses against him; to have process for his witnesses; to
examine the witnesses for and against him on oath; and to a
speedy trial by an impartid jury, without whose unanimous
consent he ought not to be found guilty.

4 Article 24 of the Maryland Declaration of Rights states*[t]hat no man ought to be
taken or imprisoned or disseized of his freehold, liberties or privileges, or outlawed, or
exiled, or, in any manner, destroyed, or deprived of hislife, liberty or property, but by the
judgment of his peers, or by the Law of the land.”

12



it is to counsel and advise him and he should be free from apprehension of compelled
disclosure by hislegal advisor'”); Wadman v. McBirney, 51 Md. App. 385, 443 A.2d 978
(1982) (stating that “[o]nce the [legal] profession is affected by the loss of the privileged
communication, asit now exists, [it] is doomed just asif it were infected by an incurable
metastasized cancer”); Trupp v. Wolff, 24 Md. App. 588, 609, 335 A.2d 171, 184 (1975)
(holding that “Maryland follows the common law in granting clients a privilege against
disclosure of communication with their attorneys,” and stating that without the privilege,
“the constitutional guarantee of counsel would be empty and meaningless’). Another
example Petitioner referencesisthe Maryland Legal Services Corporation Act, codified at
MarylandCode (1957, 2001 Repl. Val), Article 10, 845A - O, which effectuatesthe general
goal of enhancing the availability of legal counsel to all persons in civil proceedings.*®
Petitioner combines these various sources and concludes tha they form a public policy
sufficientto mandate barring the discharge of anemployeefor exercising her right to consult

counsel under thefactsasalleged. Such an employee, Petitioner argues, isentitled to bring

* Maryland Code (1957, 2001 Repl. Vol) Article 10, 845B providesin relevant part,

(@) There is a need to provide equal access to the system of
justice for individuals who seek redress of grievances; . . . ()
Thereisaneed to continue and expand legal assistanceto those
who would otherwise be unable to afford adequate legal
counsel; (d) the availability of legal servicesreaffirmsfaithin
our government of laws; (e) the funding of legal assistance
programs for those who are unable to afford legal counsel will
servethe endsof justice and the general welfareof all Maryland
citizens. . ..

13



awrongful discharge claim in order to vindicate the important social policy that has been
violated.

Respondents contend that Petitioner fails to set forth a “clear mandate of public
policy” inher amended complaint becauseshefailedtoidentifyspecifically the public policy
Respondents allegedly violated and because Maryland law does not recognize the right to
counsel asapublic policy exceptiontotheemployment-at-will doctrine. Respondentsreturn
to the source, Adler, to bolster their argument. In that case, this Court renewed its
endorsement of the common law rule that at-will employees may be “legally terminated at
the pleasure of either party at any time.” Adler, 291 Md. at 35, 432 A.2d at 467.
Respondents argue that Adler and its “progeny”’ recognize a narow exception to the
employment-at-will doctrine, namely that acause of action liesfor the abusive discharge of
an at-will employee only “when the motivation for the discharge contravenes some clear
mandate of public policy.” Adler, 291 Md. at 47, 432 A.2d at 473. They further contend
that there is a strong presumption against the judicial creation of public policy, and cite to
our opinion in Wholey v. Sears, Roebuck and Co..

While this Court has not confined itself strictly to prior judicial
opinions, legislative enactments, or administrative regulations
in determining the public policy of Maryland, we have,
neverthel ess, recognized that the establishment of “an otherwise
undeclared public policy as a basis for a judicial decison
involvesthe application of avery nebulous concept to the facts

of agiven case, and that declaration of public policyisnormally
the function of the legidlative branch.”

14



370 Md. 38, 54, 803 A.2d 482, 491 (2002) (citing Adler, 291 Md. at 45, 432 A.2d at 472).
To plead succesdully a cause of action for wrongful discharge, Respondents argue,
aplaintiff must allege with particularity the sourceof public policy that was violated by the
discharge. According to Respondents, Petitioner, in her amended complaint, failed to
provide precise factual detailsto support her claim that the claimed policy was violated.
Furthermore, as their argument goes, there can be no tort for wrongful discharge
when the public policy basis for theclaim arises from a sourcethat identifiesits' own civil
remedy. Respondents claim that the sole source of public policy relied upon by Petitioner
in her amended complaint, theFederal AgeDiscriminationin Employment Act (“ADEA”),
carriesitsown remedy for violations.*® There can be nowrongful discharge suit, they argue,
if the ADEA isthe sole basis for the public policy that allegedly has been violated.
Additiondly, Respondents contend that Petitioner’ sargument that shewasdischarged
for wanting to consult an attorney regarding her employment evaluation essentially hasbeen
considered and rejected by this Court asacontravention of public policy in Watson, 322 Md.
467, 588 A.2d 760 (1991). This Court held there that, absent a statute expressng a clear
mandate of public policy, an employer who dischargesan at-will employeeinretaliaion for

theemployee suing the employer ordinarily has not violated any public policy. Watson, 322

'® Respondents note tha Petitioner, on appeal , abandoned her argument based on the
Federal Age Discrimination in Employment Act (“ADEA”), but contend that, nonethel ess,
the ADEA is the only source of public policy referenced with any particularity in her
amended complaint.

15



Md. at 478-79, 588 A.2d at 765. The employeein Watson aleged that she was discharged
not only merely for conaulting with an attorney, but for bringing claims against her
employer. Id. We declined to recognize a cause of action for wrongful discharge based on
thosefacts. /d. Respondents concludethat because we necessarily have addressed theissue
In Watson, there is no reason to look to the cases of other states for guidance on the isue
now before us.

Respondents anal ogize Petitioner’ sclaim to that before the Court of Special Appeals
in Miller v. Fairchild Indus., 97 Md. App. 324, 629 A.2d 1293, cert. denied, 333 Md. 172
(1993). In Miller, the Court of Special Appeals determined that termination of employees
by aprivate employe inretaliaion for something said by the empl oyees does not violate the
public policy favoring free speech and thus doesnot giveriseto awrongful dischargeclaim.
Miller, 97 Md. App. at 337,634 A.2d at 1299. Respondents urge usto find that evenif an
at-will employee is found to possess a relevant constitutional right, as in Miller, the
employeedoes not have alinked constitutional right to remain anemployeeif the employer
expresses its umbrage at the exercise of the underlying right by firing the employee.
Respondents characterize Petitioner’ srequest as asking this Court to “convert public policy
favoring access to attorneysinto a public policy mandating that a private employer retain
any employee who has notified (or alleges to have notified her employer) of her intent to
discuss any work related issue (or other ‘matter of importance’) with any attorney.”

(emphasisin original). Pursuant to this reasoning, Respondents suggest that, even though

16



an employer canfire an employee for exercisang his constitutionally protected right of free
speech asin Miller, it would be anomdousif, in thepresent case, an employer could not fire
an employee for exercising aright that is not similarly protected.

Respondents concludethat Maryland courtshave dedined to find amandate of public
policy sufficiently clear to serve as the basis of awrongful discharge action in every state

statute or regulation.'” Instead, they argue, Maryland courts have reserved such decl arations

" Respondents recite an extensive list of cases in which Maryland appellate courts
have considered whether plaintiffs have set forth public policies that could form the bases
for wrongful dischargeclaims. The casesthat have recognized apublic policy suggested by
aplaintiff includeInsignia Residential Corp. v. Ashton, 359 Md. 560, 755 A.2d 1080 (2000)
(allowing awrongful dischargeclaim based on thetheory that an employee waswrongfully
discharged for refusing to acquiesce in “quid pro quo” sexual harassment in violaion of
Title VII of the Civil Rights Act of 1964 and Maryland Code (1957, 1998 Repl. Voal.),
Article 49B); Molesworth v. Brandon, 341 Md. 621, 672 A.2d 608 (1996) (finding that
although the public policy against employment discrimination set forth in Md. Code (1957,
1998 Repl. Vol.), Art. 49B, 814, applies only to employers of more than 15 employees,
nonethel ess empl oyers with fewer than 15 employees may be sued for wrongful discharge
in violation of the public policy embodied in that statute); Ewing v. Koppers, 312 Md. 45,
537 A.2d 1173 (1988) (recognizing awrongful discharge claim predicated on thetheory that
the employee was discharged in retaliaion for filing a worker's compensation claim);
Moniodis v. Cook, 64 Md. App. 1, 500 A.2d 649 (1985) (holding that awrongful discharge
claim exists when an employer discharges an employee for refusing to submit to a lie
detector test where the statute pertaining to polygraph tests only provided a remedy for
applicants for employment and not incumbent employees); Miller v. Fairchild Indus., Inc.,
668 F.Supp. 461 (D.Md. 1987) (finding the existence of awrongful discharge claim under
Maryland law based on the theory that the employee was discharged for informing
environmental authorities about the employer’s violation of environmental laws).

Cases Respondents cite that did not recognize a wrongful discharge claim include:
Szallerv. Am. Nat’l. Red Cross, 293 F.3d 148 (4™ Cir. 2002) (finding that because Maryland
courts have given no indication that federal regulations or consent decrees constitute
Maryland public policy, no wrongful discharge claim may be brought by an employee
reporting violations of U.S. Food and Drug Administration regulations to the employer’s

(continued...)
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of public policy for where there is “a preexisting, unambiguous, and particularized
pronouncement, by constitution, enactment, or prior judicial decision, directing, prohibiting,
or protecting the conduct in question so as to make the public policy on the relevant topic
not a matter of conjecture or interpretation.” Porterfield, 142 Md. App. at 140, 788 A.2d
at 245.

Respondents envision that adecisionin Petitioner’ sfavor would open thefloodgates
of litigation to every at-will employee who is terminated after stating an intent to seek
counsel regarding a workplace situation. They predic that an employee then could be
immunized from an adverseempl oyment decision merely by stating“| am calling alawyer.”
Respondents postulate further that the recognition of such a public policy mandate would

erode grievously the at-will employment doctrine.

7(...continued)

hotline); Wholey v. Sears, Roebuck & Co., 370 Md. 38, 803 A.2d 482 (2002) (in which we
found that even though a clear public policy mandate exists protecting employees from
dischargebased upon reporting suspected criminal activitiesto law enf orcement authorities,
termination resulting froman empl oyeeinvestigati ng hisstore manager’ ssuspected criminal
activity and reporting that suspicion to his supervisors did not allege facts in contravention
of the public policy); Ball v. United Parcel Serv., Inc., 325 Md. 652, 602 A.2d 1176 (1992)
(refusing to recognize a public policy pursuant to Maryland Code (1957, 1987 Repl. VVal.),
Article 27, 8562(a) which makesit acriminal offenseto coerce or intimidate another person
to contribute to any social, economic, or political association or organization, when an
employee was terminated for failing to donate money to the United Way Fund because
United Way was acharity and not asocial or economic organization covered by the statute);
Chappell v. Southern Md. Hosp., Inc., et al., 320 Md. 483, 578 A.2d 766 (1990) (holding
that when a civil remedy is provided for violations of the Maryland Fair Employment
Practices Law and Maryland Minimum Wage Act, awrongful discharge action, based on
the theory that dischargewas prompted by the employer’ s dissati sfaction with employee's
guestioning of employer’s claimed violations of these laws, does not lie).
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II.
A.

Theemployment at-will dodrinelong has been part of the common lav of Maryland.
McCullough Iron Co. v. Carpenter, 67 Md. 554, 11 A. 176 (1887). Itsmajor premiseisthat
an employment contract is of indefinite duration, unless otherwise specified, and may be
terminated legally at the pleasure of either party at any time. Adler v. Am. Standard Corp.,
291 Md. 31, 432 A.2d 464 (1981); St. Comm’n on Human Rel. v. Amecom Div., 278 Md.
120, 126, 360 A.2d 1, 5(1976); Vincent v. Palmer, 179 Md. 365, 19 A.2d 183 (1941). Onto
this general rule have been grafted exceptions, some legislaive and others judicially
recognized. The legislatures of many states, induding Maryland, have created exceptions
to the terminable at-will doctrine which limit an employer’ s unqualified right to discharge,
with or without justification, an at-will employee. See Maryland Code (1957, 1998 Repl.
Vol.), Article 49B, 816(a)(1) (making it unlawful to discharge an employee “because of . .
.race, color, religion, sex, age, national origin, marital status, or physcal or mental handicap
unrelated in nature and extent so as to reasonably preclude the performance of the
employment...."); Maryland Code (1957, 1998 Repl. Vol.), Article 89, 843 (providing that
an employee may not be discharged for involvement in the enforcement of Maryland’'s
Occupational Safety and Health Act); Mayland Code (1974, 1980 Repl. Vol.), Courtsand
Judicial Proceedings Article, 88-105, 8-401 (dating that itis unlawful for an employer to

discharge an employee for time lost because of serving on a jury). These statutory
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limitations on the terminable at-will employment doctrine devate specific and direct policy
Interests in protecting certain rights of an employee above the right of an employer to
dischargeits employee.

In Adler, this Court first considered ajudicially-created exception to the terminable
at-will doctrineto protect certain public policy interests. The public policy exception to the
at-will employment doctrine holds that an employee who hasbeen “discharged in amanner
that contravenes public policy,” may bring acause of actionin tort “for abusive or wrongful
dischargeagainst hisformer employer.” Adler,291 Md. at 35-36, 432 A.2d at467. Weheld
in Adler that when the termination of an employee violates some “clear mandate of public
policy” an action for wrongful dischargewill lie. 291 Md. at 43,432 A.2d at 471. Tofind
that an employer acted in a manner such asto justify aclaim for wrongful discharge, there
must first bea clear mandate of public policy that was contravened by the discharge. The
definition of “publicpolicy” adopted by thisCourt in Adler was:

[p]ublic policy isthat principleof the law which holds that no

subject can lawfully do that which has a tendency to be

injuriousto the public, or against the public good, which may

be termed, as it sometimes has been, the policy of thelaw, or

public policy in relation to the administration of the law.
Adler, 291 Md. at 45, 432 A.2d at 472 (citing Eagerton v. Earl Brownlow, 4 H.L. (House
of Lords) Cas. 1, 196 (1853)). Consistent with a purpose of this tort, namely to provide a

remedy for otherwise unremedied violations of public policy, we have been careful to “be

precise about the contours of actionable public policy mandates’ by confining the scope of
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such mandatesinthewrongful discharge context to “clear and articulable principlesof law.”
Wholey v. Sears, Roebuck & Co., et al., 370 Md. at 52, 803 A.2d at 490. We acknowledged
in Adler and elsewhere that a public policy mandate providing a basis for a wrongful
dischargeclaim ordinarily should be derived from constitutional or statutory expressions of
public policy. Because the establishment of “an otherwise undeclared public policy as a
basisfor ajudicial decisoninvolvesthe application of avery nebulous concept to the facts
of a given case, and tha declaration of public policy is normally the function of the
legislative branch,” Adler, 291 Md. at 45, 432 A.2d at 472, we have strived to limit our
purview to public policies* reasonably discerniblefrom prescribed constitutional or statutory
mandates.” Wholey, 370 Md. at 54, 803 A.2d at 491.

Even where statutory and regulatory provisions supply asource of apublic policy in
the analysis of awrongful discharge claim, if those provisions already provide an adequate
and appropriate civil remedy for the wrongful discharge the claim will fail. Makovi v.
Sherwin-Williams Co., 316 Md. 603, 614-15, 561 A.2d 179, 185 (1989). The tort will not
lieif the statute provides a civil remedy that would render relief via awrongful discharge
actionduplicative. Wholey, 370 Md. at 53, 803 A.2d at 490. To do sowould interf erewith
the balancing of rightsand adequacy of remediesdetermined by thelegislature. Id. Aswe
stated in Adler, “the declaration of public policy is normally thefunction of the legislative

branch,” and therefore, while we may recognize a cause of action in common law, thebasis
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for that cause of action should be grounded in some clear mandate of public policy. 291
Md. at 45, 432 A.2d at 472.

The Plaintiff in Adler'® claimed that he was fired by his employers in order “to
conceal improprietiesand illegal activities’ which he might disclose at an impending high-
level managerial meeting. 291 Md. at 34, 432 A.2d at 466. He claimed that his discharge
was wrongful because it was motivated by the company’ s desire to conceal variousillegal
activitiesand the motivetherefore was contrary to the public policy of Maryland. 291 Md.
at 34-35, 432 A.2d at 466-67. We held, however, that, although a cause of action for
wrongful dischargeisrecognizedin M aryland commonlaw, Adler failed to demonstratethat
any clear mandate of public policy had been violated by hisdischarge. 291 Md. at 44, 432
A.2d at 471. The two sources of public policy upon which he relied were found to be
inapposite to thealleged factsof hisclaim, and hisamended complaint failed to demonstrate

aclear mandate of public policy.™

' The United States District Court certified the following state law quegions for us
to consider inA4dler: “(1) Isacause of action for ‘abusive discharge’ recognized under the
substantive law of the State of Maryland?’ and “(2) Do the allegations of the Amended
Complaint, if taken as true, state a cause of action for ‘abusive discharge’ under the
substantive law of the State of Maryland?’

¥ The first source of public policy relied upon by Adler was a criminal statute,
Maryland Code (1957, 1976 Repl. Vol.), Article 27, 8174, making it amisdemeanor for an
officer or agent of acorporation to make fraudul ent statementsto the public or shareholders
of the corporation with the intent to accomplish afraud. The second source promoted by
Adler was a general public policy againg commerdal bribery and the falsification of
corporate records. He argued that those practices “are so clearly against public policy that
he need not identify any statute or rule of law specifically prohibiting such improper and
(continued...)
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In Wholey, we recently held that a clear statutory public policy mandate exists in
Maryland that protects employees from termination for reporting suspected criminal
activitiesto the appropriate law enforcement authorities. 370 Md. at 43, 803 A.2d at 484.
We found that a clear mandate of public policy existed favoring the investigation and
reporting of suspected criminal activity by relying on multiple sources to “discern that the
legislature intended to preclude retaliation against those who report crimina activity.”
Wholey, 37T0Md. at 62, 803 A.2dat 495. Althoughthelegislature providedinthelegidlative
scheme astatutory remedy for public employee-whistleblowers, it did not do so for “private
employee-whistleblowers.” Wholey, 370 Md. at 57,803 A.2d at 492 (emphasisinoriginal).
Statutory bases for public policy supporting the tort were found in Maryland Code (1957,
1996 Repl. Vol., 2001 Supp.), Article 27, 8762, making it a misdemeanor for a person to
harm or injure another’ s person or property in retaliation for reporting acrime; and Art. 27,
8760, which defines “witness” as including a person who “makes a declaration under oath
that isrecaved as evidencefor any purpose,” as well asone who “has reported a crime or
delinquent act to alaw enforcement officer, prosecutor, intake officer, correctional officer,
or judicial officer ....” We concluded these provisions indicated that

the Legislature sought to protect those witnesses who report
suspected criminal activity to the appropriate law enforcement

or judicial authority from being harmed for performing this
important publictask [reporting crimesto theappropriate public

19(...continued)
possibly illegal practices.” Adler, 291 Md. at 43, 432 A.2d at 471.
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authorities]. From this clearly definable public policy, we are

able to adopt a civil cause of action in wrongful discharge for

employeeswho are discharged for reporting suspected criminal

activity to the appropriate authorities.
Wholey, 370 Md. at 59, 803 A.2d at 494 (emphasisin original). We held, however, that
although awrongful discharge action may be brought when an employer violatesthe public
policy favoring reporting crimes to the appropriate public authorities the facts in that case
did not state a violation of the policy.

In Makovi, this Court was asked to decide whether awrongful dischargeaction lies
when thereisacivil remedy made available by statute. The petitioner in that case urged that
although she was entitled to seek redress for her employer’ s actionsby bringing an action
pursuant to Title VII of the Civil Rights Act of 1964, and Md. Code (1957, 1986 Repl.
Vol.), Art. 49B, 814-18, sheshould be entitled al so to redress through an action in wrongful
dischargefor violation of the public policies embodied in Title VII. 316 Md. at 605, 561
A.2d at 180. We held that wrongful discharge does not lie necessarily whenever the
discharge is contrary to a public policy. Rather, we reasoned that

[1]ncasesof dischargemotivated by employment discrimination
prohibited by Title VIl and Art. 49B the statutes create both the
right, by way of anexception to the terminable at-will doctrine,
and remediesfor enforcing that exception. Thus, the generally
accepted reason for recognizing the tort, that of vindicating an
otherwise civilly unremedied public policy violation, does not
aoply. Further, allowing full tort damagesto be claimed in the
name of vindicating thestatutory public policy goals upsetsthe

balance between right and remedy struck by the Legislature in
establishing the very policy relied upon.
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316 Md. at 626, 561 A.2d at 190.

When there is no remedy provided by a gatute, however, the absence of the remedy
may justify vindication for violation of the public policy through a wrongful discharge
action. In Molesworth v. Brandon, 341 Md. 621, 628, 672 A.2d 608, 612 (1996), we
considered the provisions of the Maryland Fair Employment Practices Act (“FEPA™) and
held that Md. Code (1957, 1986 Repl. Vol.), Art. 49B, 814 provided a sufficiently clear
statement of public policy with respect to a// employers who discriminate based on sex,*
despite explicit limitations on the scope of coverage of the statute. That employers of less
than fifteen employees were exempted specifically from the administrative adjudicatory
process outlined in FEPA for allegationsof misconduct did not mean that such employers
were exempted from the policies established by the Act for purposes of the wrongful
dischargetort. 7d. Wethereforeheld that Art. 49B, 814 provided aclear statement of public
policy sufficient to support acommon law cause of action for wrongful discharge against
an employer otherwise excluded from thereach of FEPA’ sadministrativeprocess. 341 Md.
at 637, 672 A.2d at 616.

We also have recognized public policy found in the common law itself. Thus, even

in Watson, 322 Md. 467,588 A.2d 760, we found that the interest in preserving bodily

2 That section provided in part “[i]t is hereby declared to be the policy of the State
of Maryland . . . to assure all persons equal opportunity in receiving employment . . .
regardless of race, color, religion, ancestry or naional origin, X, age, marital status, or
physical or mental handicap. . . [in order] to prohibit discrimination in employment by any
person, group, labor organization, organization or any employer or his agents.”
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integrity was a sufficient public policy basis such that its violation gave rise to awrongful

dischargecause of action. 322 Md. at 481, 588 A.2d at 767. Petitioner in that case alleged
that her supervisor had harassed her sexually and, on one occasion, sexually assaulted her
by putting his hands on her shoulders and attempting to “bite her breast.” Id. After
complainingto higher supervisors who did nothing to remedy the situation, Watson filed a
complaintin court and her employment wassubsequently terminated. 322 Md. at 472, 588
A.2d at 762. She amended her initial complaint to allege that her discharge was as a result
of filing suit. Id. Althoughwe commented that an * abstract ‘right of redress” to the courts
was too general a basis to satisfy the public policy element of awrongful discharge claim,

id. at 477,588 A.2d at 766, we ultimately concluded that the common law right to bring a
cause of action based on the occurrence or apprehension of an offensive bodily contact
provided abasisfor finding aclear mandae of public policy that was violated by Watson's
discharge. 322 Md. at 472,588 A.2d at 762. We reasoned in Watson that theindividual’s
interest in preserving bodily integrity was reinforced by the state’ s interest in “preventing
breachesof the peace” and “ statutory policiesintended to assure protection from workplace
sexual harassment.” Id. We concluded that although Title VII and Art. 49B prohibit
retaliatory discharge for complaints about sexual harassment in theworkplace, they did not
provide for redress against sexual harassment that amounts to assault or battery. 322 Md.

at 483,588 A.2d at 768. Therefore, the statutory basesfor the public policy did not preclude

acause of action in wrongful discharge and, acting in tandem with the earlier common law
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sources of public policy, the result is that “the same clear public policy which encourages
Watson's legal recourse against one who degradingly assaulted her makes tortious a
discharge that retaliates against that recourse.” 322 Md. at 486, 588 A.2d at 769.

B.

Count | of Petitioner’s amended complaint alleged wrongful discharge. Petitioner
described the “clearly mandated public policy of Maryland” violated by Respondents as
follows:

At al times pertinent hereto, the public policy of Maryland

mandated that all personsbe permitted freely to consult with an

attorney of their choice concerning matters of importance in

their lives, including matters related to their employment. One

source of the foregoing public policy is Article 2 of the

Declaration of Rights of the Maryland Constitution, which

incorporates federal law into the law of Maryland. The federal

Older Workers Benefit Protection Act (“OWBPA™), 29 U.S.C.

626(f), mandates that employers who wish to negotiate an

employe€ s release of age-discrimination clams must inform

the employee of hisrightto confer with an attorney concerning

the release.
On appeal, Petitioner discarded the Article 2 and OWBPA public policy bases, and drew
instead on other common law and statutory sources to supply a clear mandate of public
policy sufficient to provide a basis for her wrongful discharge cause of action. Petitioner
asks us to find that the general right of access to legal counsel is a public policy that is
violated when an empl oyeeisdischarged for implying that shewished to consult an attorney

before responding to and/or sgning the acknowledgment of the unfavorable evaluation.

Respondents argue that Petitioner did not plead specifically in the amended complaint the
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public policy badsrelied upon on appeal, and therefore the grant of their motion to dismiss
should be affirmed.

Petitioner contendsthat “[w]hen thereisastrong public policy favoring accessof al
personsto legal counsel, that policy is clearly contravened when a person’s employment is
terminated simply because she expressed a desire to consult with an attorney.” Petitioner,
however, iswrong to conflate any public policy generally favoring access to counsel with
apolicy that is violated by the mere suggestion by an employee that he or she may want to
seek advice of counsel. The possibility tha an assumed right may be exercised is not the
sameastheactual act of exercisingthat right. Therefore, Petitioner’ sargument assumesthat
advice, or thedesire, to consult an attorney is protected by the same public policy, if it exists,
that protects the right to counsel. This is not an assumption we accept because, as
Respondent suggests, the necessary extension of such a conclusion is that “an employee
could be immunized from an adverse employment action by simply announcing, ‘I am

"

calling a lawyer.”” We conclude instead that Maryland law does not recognize with
sufficient particularity the general right characterized by Petitioner in her amended
complaint, namely “freely to consult with an attorney of [one's] choice concerning matters
of importancein [one's] lives, including matters related to [one's] employment,” asa clear
mandate of public policy sufficient to underlie a wrongful discharge action. We further

conclude that even if we were to recognize such a public policy, the facts alleged in

Petitioner’s amended complaint would not offend that policy.
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The purpose of Rule 2-322(b)(2) (motion to dismissfor failure to gate a claim upon
which relief may be granted) isto have legal questions decided beforetrial of the action on
the merits. Irvine v. Montgomery Co., 239 Md. 113, 210 A.2d 359 (1965). The legal
question presented iswhether the plaintiff alleged alegally sufficient cause of actionon the
faceof Count | of theamended complaint. A complaint, however, isbarred from presenting
“technical forms of pleading,” and “shall not include argument [or] unnecessary recital s of
law.” Maryland Rule 2-303(b) (2000). Therefore, insofar as the thrust of Respondents
argument is that the motionto dismiss was granted properly on the basis that the amended
complaint failed to plead with enough specificity the sources of possible public policy, that
argument isincorrect. Although Porterfield did not identify specifically all of the sources
of the proffered policy in her amended complaint that she later offered on appeal, she did
state clearly that the general right to counsel isthe perceived policy shewasrelying upon as
the basis to support the alleged tort. The general right to counsel policy basis underlying
Petitioner’s wrongful discharge allegation was patent. Respondents argument that the
motion to dismiss was granted properly because Maryland does not recognize a wrongful
discharge action which uses the right to counsel as its policy basis is, however, a valid
argument.

We stated in Watson that “absent a statute expressing a clear mandate of public
policy, there ordinarily isnoviolation of public policy by an employer’ s discharging an at-

will employeein retaliation for that employee’ s suing the employer.” 322 Md. at 478, 588
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A.2d at 765. It would be incongruous indeed to find tha termination allegedly resulting
from a suggestion the employee may seek legal adviceregarding an otherwise unprotected
employment matter would be a violation of public policy when termination allegedly
resulting from actually commencing suit, through counsel, against an employer has been
found not to violate public policy. The bases for the public policy right to legal redress
argued and rejected in Watson included the Firda Amendment to the United States
Constitution, 42 U.S.C. 81981, and Articles 19 and 40 of the Maryland Declaration of
Rights. 322 Md. at 472-73,588 A.2d at 762. Porterfield presently relieson Articles 21 and
24 of the Maryland Declaration of Rights, Md. Code (1957, 1978 Repl. Voal.), Art. 10,
845A-0, and the common law to support her claim that there exists a public policy
guaranteeing the right to legal counsel.

A purpose of the wrongful discharge tort is to address “particularly reprehensible
conduct.” Ewing v. Koppers Co., 312 Md. 45, 49, 537 A.2d 173, 1174 (1987). Such
egregious conduct in violation of public policy is not apparent on the facts alleged by
Porterfield. Absent aclear and articul ablestatement of public policy, weare mindful of our
recognition in Wholey that the establishment of “otherwise undeclared public policy” is
ordinarily the “function of the legislative branch.” 370 Md. at 54, 803 A.2d at 491.

The cases in which we have found a clear mandate of public policy have involved
expressions of public policy much stronger than those urged upon us by Petitioner. Both

Wholey and Molesworth involved situations where the public policy was enunciated clearly
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in the relevant statutes, and applied narrowly to sets of circumstances beyond the express
scope of the statutes. In Wholey we recognized the public policy expressed in a staute that
applied exclusively to public employee-whistleblowers as permitting private employee
whistleblowers to base awrongf ul discharge action on violation of the public policy. 370
Md. at 57, 803 A.2d at 492. Wefound that the statute reflected the public policy mandate
that employees should be encouraged to report suspected criminal activities to the
appropriate public authorities. 370 Md. a 43, 803 A.2d at 484. Molesworth involved a
statute that applied to employers of more than fifteen employees and prohibited
discriminaiononthebasisof sex. 341 Md. at 628, 672 A.2d at 612. We concluded that the
statute expressed a clear mandate of public policy regarding dl employersand therefore we
permitted an action to be brought in tort against an employer of fewer than fifteen
employees. 341 Md. at 637, 672 A.2d at 616. No such clear mandate of public policy has
been demonstrated by Petitioner **

Petitioner arguesintermsof ageneral right to counsel although thefactual allegations

of her amended complaint arelimited to asituation where she merely announced that she

! The cases from lowa and Ohio upon which Petitioner relies are not relevant to the
present matter. Simonelli is distinguishable from the case presently before this Court.
Although the Ohio appellate court in Simonelli found that a wrongful discharge cause of
actionmight lie on the basis of the public policy that citizens have aright to consult with an
attorney and havethat attorney contact aparty with whom they have adispute, that court did
not find that the facts as alleged actually amounted to such a wrongful dischage. 650
N.E.2d at 491-92. We also agree with the Court of Special Appealsthat, in this matter, the
cases Petitioner relies upon from other jurisdictions are not consistent with the laws of
Maryland.
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had been advised to seek advice of counsel. Her asserted constitutional sources of public
policy do not speak directly to the dleged facts of this case. First, Article 21 of the
Maryland Declaration of Rights applies solely to criminal prosecutions and provides that
every criminal defendant is “allowed counsel.” In addition to aright to counsel in civil

mattersnot being mentioned in Article 21, neither would it beof the sameimportance asthe
right in criminal matters. Heightened protections are given the criminal defendant because
the penalty facing him or her upon conviction istheloss of his or her liberty, and perhaps
hisor her life. Manning v. State, 237 Md. 349, 206 A.2d 563 (1965). Theright to counsel

possessed by criminal defendants cannot be said rationally to create a basis for a public
policy mandating that all citizens are entitled to compulsory access to counsel in “matters
of importance in their lives, including matters related to their employment.” Even in the
criminal context, the defendant may waive the right to counsel and represent himself.
Fowlkes v. State, 311 Md. 586, 589,536 A.2d 1149, 1151 (1988); Parren v. State, 309 Md.
260, 263, 523 A.2d 597, 598 (1987); Leonard v. State, 302 Md. 111, 119, 486 A.2d 163,
166 (1985); State v. Diggs, 24 Md. App. 681, 332 A.2d 283 (1975). Second, Article 24 of
the Declaration of Rights speaks even less persuasvely to the present mater. Artide 24
provides that “no man ought to be . . . deprived of hislife liberty or property, but by the
judgment of his peers, or by the Law of the land.” While these due process provisions
require notice and an opportunity to defend, they do not guarantee counsel under the

circumstances alleged by Petitioner.
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Although Petitioner claimsthat theMaryland L egal ServicesCorporationAct (“Act”)
was passed in recognition of “the importance of the availability of counsel to all persons,
regardless of income,” the language of the Act rather indicates that it addresses a need to
provideaccessto legal counsel not to al people, but specifically to those who are otherwise
unable to afford it. Md. Code (1957, 2000 Repl. Vol.), Art. 10, 845B does not guarantee
everyoneunrestricted accessto legal counsel, but only “equal access’ for those“whowould
otherwise be unable to afford adequate legal counsel.” Furthermore, the Actislimitedin
effect to establishing a non-profit organization to receive and didribute fundsto “grantees
that provide legal assistancein noncriminal proceedingsor mattersto eligibleclients.” Art.
10, 845D(a). The Act doesnot mandate accesstolegal counsel; rather it may be said at most
to further the desirable goal of such access.

Petitioner also aversthat the mere existence of the attorney-client privilege supports
her theory that the general right to counsel is an important public policy that requires
vindication in this matter. Her reliance is misplaced because the attorney-client privilege
does not mandate, or even necessarily favor, accessto counsel. It protects the confidences
of the attorney-client relationship once it isformed. The cases Petitioner refers usto only
reinforce the emphasisof the attorney-client privilege on preserving the relationship once
itisformed, rather than fostering directly the formation of that relationship. See Helferstay

v. Creamer, 58 Md. App. 263, 473 A.2d 47(1984) (stating the privilege isbased on the
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policy that an individual who consults an attorney “should be free from apprehension of
compelled disclosures by hislegal advisor”).

Petitioner makes the argument that she was fired either because Mascari feared
Petitioner would retain alavyer and sueher for defamati on asto the content of the warning
report, or because Mascari did not want to work with an employee who had consulted an
attorney regarding awork dispute. Petitioner failed to demondrate to thisCourt how either
of these reasons for her termination would be inconsistent with the terminable at-will
employment doctrine. The purpose of the public policy exception to the common law
terminable at-will doctrine is quite simply to uphold the purposes and aims of our public
policies. Petitioner hasfailed to point to any clear public policy that was violated by her
termination. The aleged groundsfor her termination do not implicate the public good and
therelevant conduct of her employer aspledisfar from being reprehensible. We agreewith
the Court of Special Appealsthat “theviolation of the general right to conault counsel isnot
enough. The conduct of the employer and the nature of the potential claim, if any, are
relevant,” therefore, “there is nothing to teke this case out of the general rule expressed in
Watson.” 142 Md. App. at 142-43, 788 A.2d at 246. We hold that while Maryland law
indeed may favor access to counsel, thereis no sufficiently clear mandate of public policy
that has been violated on thefacts alleged here such that vindication by bringing awrongful

discharge action isrequired to protect the public interest.
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JUDGMENT OF THE COURT

OF SPECIAL APPEALS

AFFIRMED. COSTS TO BE

PAID BY PETITIONER.

Dissenting Opinion follows:
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Eldridge, J. dissenting.

The majority holds that “there is no sufficiently clear mandate of public policy
that has been violated” when an employer fires an at-will employee for stating her
intent to seek advice from legal counsel regarding her rights and obligations before
signing a document concerning an unfavorable work evaluation. The majority asserts
that the “[p] etitioner has failed to point to any clear public policy that was violated by
her termination.”

Asl stated in my dissentin Wholey v. Sears, Roebuck & Co., 370 Md.38, 76, 803
A.2d 482, 504 (2002), “1 continue to disagree with the extremely narrow scope which
the majorities of this Court have repeatedly accorded the tort of abusive discharge.”
Asaconsequence of this narrow construction, “numerousdischargesfrom employment,
which are abusive and clearly contrary to public policy as a matter of common sense,
are held to be beyond the scope of the tort.” 370 Md. at 77, 803 A.2d at 504. Because
| disagreewith the majority’ sinsistencein according an extremely narrow scopeto this
tort, | respectfully dissent.

Furthermore, | am astounded by the position of amajority of the members of this
Court - all of whom are lawyers - that a person’s right to consult with his or her own
lawyer is not a clear mandate of Maryland public policy.

It is important to recognize that Deborah Porterfield was not fired because her

employer believed that she performed poorly or simply because her employer did not



—o-
like her. An employer ordinarily is entitled to fire an at-will employee on such
grounds. Instead, Porterfield was fired because she wanted to consult with counsel
before signing a document which her employer wanted her to sign.

In holding that thisisavalid public policy basis for firing an at-will employee,
the majority states”that Maryland law does not recognize with sufficient particularity
thegeneral right characterized by Petitionerin her amended complaint, namely, ‘freely
to consult with an attorney of [one’s] choice concerning matters related to [one’g]
employment,” as a clear mandate of public policy sufficient to underlie a wrongful
dischargeaction.” Later, the maority seemsto hold that the Maryland Declaration of
Rights does not guarantee aright to counsel in civil matters, that “aright to counsel in
civil matters [is] not . . . mentioned in Article 21" and would not “be of the same
importance astherightin criminal matters.” The majority goeson to hold that Article
24 of the Declaration of Rights does “ not guarantee counsel under the circumstances”
where one can be coerced into signing a document without legal advice.

Presumably, under the majority’ sholding, it would not violate public policy for
an employer to, by threat of termination, coerce an employee to sign, without legal
advice, an incomprehensible contract, or an unfavorable contract, or a government
form, or a document containing false admissions, or a deed, or a document disposing
of theemployee’ s personal property, or adocument waivingrights, etc. The notionthat
a Marylander, under Articles 19, 24 and 45 of the Declaration of Rights, has no right

to the advice of counsel before signing such documents, isincomprehensible to me.??

2Articles 19, 24 and 45 of the Maryland Declaration of Rights provide asfollows:

(continued...)



_3_

This Court has, of course, held that the constitutional right to counsel is broader
than theright to counsel under the Sixth Amendment and Article 21 of the Declaration
of Rights and extendsto civil matters. See, e.g., Zetty v. Piatt, 365 Md. 141, 155-159,
776 A.2d 631, 639-643 (2001); Sites v. State, 300 Md. 702, 716-718, 481 A.2d 192,
199-200 (1984); Rutherford v. Rutherford, 296 Md. 347, 358-363, 464 A.2d 228, 234-
237 (1983) and casesthere cited. See also Goldberg v. Kelly, 397 U.S. 254, 270-271,
90 S.Ct. 1011, 1022, 25 L.Ed.2d 287, 300 (1970).

There may be no case in this Court dealing with one’s right to retain his or her
own counsel and obtain the advice of that counsel before signing an important

document. The reason for this absence is probably because, until the case at bar,

?2(...continued)
“Article 19. Remedy for injury to person or
property.

“That every man, for any injury done to
him in his person or property, ought to have
remedy by the course of the Law of the land, and
ought to have justice and right, freely without
sale, fully without any denial, and speedily
without delay, according to the Law of the land.

“Article 24. Due Process.

“That no man ought to be taken or
imprisoned or disseized of hisfreehold, liberties
or privileges, or outlawed, or exiled, or, in any
manner, destroyed, or deprived of hislife, liberty
or property, but by the judgment of his peers, or
by the Law of theland.

“Article 45. Reservation of rights of people.
“This enumeration of Rights shall not be

construedtoimpair or deny othersretained by the
People.”
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everyoneassumed that such aright clearly existed. The position of the majority seems
toreflect the attitudeprevalentin some places, during the early history of this country,
when there was substantial oppositionto lawyersand where, in many places, practicing
law for a fee was illegal. See, 1 Anton-Hermann Chroust, The Rise of the Legal
Profession in America, pp. 27-29, 71-76, 117, 196, 211-213, 268-269 (1965). In
Maryland, however, “in sharp contrast to the other colonies, there seemsto have been
little or no aversion to the lawyer in the beginning. As a matter of fact, it became a
common practice in early Maryland, observed by parties to litigation, to appoint
attor neys to attend court for them.” Anton-Hermann Chroust, supra, at 242. From the
time of John Lewger and Margaret Brent, Luther Martin and Francis Scott Key, and
more recently lawyers such as Thurgood Marshall and Simon Sobel off, the strong
public policy of Maryland has clearly recognized the right to and importance of the
assistance of counsel.

In my view, under Maryland public policy and the Maryland Declaration of
Rights, one has aright to seek advice of his or her attorney before being forced to sign
an important document. | dissent from the majority’s contrary view.

Chief Judge Bell and Judge Raker join this dissenting opinion.



