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Andrew Pope, |11, appellant, suffered paral yzing injuries when
Mar k Bar bre, appell ee and Queen Anne’s County Deputy Sheriff, shot
himin the neck following a traffic stop. The Crcuit Court for
Mont gonery County granted summary j udgnent on Pope’ s cl ai ns agai nst
Bar bre, and dism ssed his clains against the State of Maryl and and
Queen Anne’ s County, because Pope m stakenly notified Queen Anne’s
County of his claim under the Maryland Tort Cains Act (MICA),
rather than notifying the State Treasurer or one of two specified
desi gnees.? Pope challenges those rulings, arguing that he
conplied with the nmandatory notice requirenents of Mi. Code (1984,
2004 Repl. Vol .), section 12-106(b) of the State Government Article
(SG, and that such notice is not a prerequisite to his claim
agai nst Barbre individually.

W are not persuaded that the “substantial conpliance”
doctrine under the Maryland Tort Clains Act can be expanded to
enconmpass such defective notice. But we agree that the statutory
notice requirenent did not apply to Pope’'s claim against Barbre
I ndi vi dual l'y.

FACTS AND LEGAL PROCEEDINGS
On March 17, 2004, Barbre shot Pope in the course of his | aw

enforcenment duties, after stopping Pope s vehicle in Gasonville.

The dism ssal of the second anended conplaint namng the
State of Maryl and as a defendant elimnated the State as a party to

this lawsuit. Pope <challenges that ruling. For reasons
unexpl ained in the record, the State did not participate as a party
to this appeal. Instead, the State was granted |eave to file a

brief as amicus curiae, and did so.



Pope was partially paral yzed, between his neck and wai st, and now
has Iimted use of his arns and hands.

Five nonths after the shooting, on August 12, 2004, Pope’'s
attorney sent a certified letter to Benjamn F. Casell, Jr., Queen
Anne’ s County Conm ssioner. The letter purported to “constitute
the requisite 180 day noti ce under the Local Governnent Tort C ains
Act, 5-304 of the Courts and Judicial Proceedings Act of the
Maryl and Annot ated Code.”? Counsel advised that the “letter will
be foll owed by a | aw suit agai nst Queen Anne’ s County all egi ng t hat
Deputy Barbre acted with mali ce when he shot ny client[.]” Counsel
copied the letter to the County Attorney for Queen Anne’s County.

On April 19, 2005, Pope filed a conplaint inthe Crcuit Court

for Montgonery County, nam ng Barbre and the Queen Anne’s County

governnent as defendants. In the caption, Pope served the
conplaint on Conm ssioner Cassell, as representative of Queen
Anne’s County (hereafter, the “County”). As insurer for the

County,® the Local Governnent |Insurance Trust (LA T) entered its

2Md. Code (1974, 2004 Repl. Vol.), section 5-304(b) of the
State Governnent Article provides that “an action for unliquidated
damages nmy not be brought against a local government or its
enpl oyees unless the notice of the claimrequired by this section
is given within 180 days after the injury.”

SUnder Md. Code (1985, 2006 Repl. Vol.), section 9-108 of the
State Finance & Procurenent Article (SFP), county governnents are
obligated to defend and pay judgnents and settlenents in cases
i nvol ving deputy sheriffs engaged in the | aw enforcenent functions
at issue in this case. As detailed infra, the county may obtain
i nsurance to defend and pay any such judgment or settlenent, or

(continued...)



appear ance on behal f of both Barbre and the County, then noved for
di sm ssal or sunmary judgnent in favor of both defendants. Counsel
for LAT asserted that the County is not a proper party to the
| awsuit and that the time for suing under the Maryland Tort C ai ns
Act (MICA) had expired. Specifically, the LG T argued: (1) Barbre
is classified as “State Personnel” for purposes of tort clains
against him so that (2) the County is not liable for any tort
Barbre may have commtted; (3) Barbre instead is anenable to suit
only under the MICA, but (4) Pope did not satisfy the MICA
requi renent of notice to the State Treasurer, so that (5) Pope
failed to obtain the waiver of sovereign imunity that is necessary
to sue Barbre and the State.

On May 13, 2005, fourteen nonths after the altercation,
counsel for Pope hand delivered to the State Treasurer a letter
stating:

Al t hough you nmay have already received
notice of M. Pope’'s claimvia ny August 12,
2004 letter to Queen Anne’ s County
Comm ssioner Benjamn Cassell, and via ny
March 7, 2005 Freedom of Information Act
Request to Queen Anne’s County Sheriff Charles
Crossley . . . this letter will ensure that
you have received direct notice of M. Pope’s
intent to pursue his claim

Pope tw ce anended his conplaint while the County’s notion to

di smss or for summary judgnent was pending. The first amendnent

3(...continued)
have such expenses assessed and set off against tax revenue
earmarked for that county. See SFP 8 9-108(b)-(c).
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dropped the County as a defendant, |eaving only the individua
cl ai m agai nst Barbre. The second anended conplaint renaned the
County and added the State of Maryland as defendants. Al three
def endants noved to strike the second anmended conplaint, on the
grounds previously asserted in the notion filed by the LAT.

The circuit court granted the notion to strike the second
anmended conpl aint, | eaving only Barbre as a defendant. At the sane
time, the court al so granted sunmary judgnent on all cl ai ns agai nst
Barbre in the first anmended conpl aint. Pope noted this appeal

presenting four issues* that we reduce to two questions:

“Pope presents the following issues in his brief:

. Do 88 9-101 et seq. of the State
Procurenent Article authorize a nunici pal
desi gnee or i nsurer  of the State
Treasurer to receive a 8§ 12-106 Maryl and
Tort Cains Act notice?

1. Does Plaintiff’s provision of tinely
witten notice to Queen Anne’'s County,
the State Treasurer’s nunici pal designee,
I nsurer and/ or agent substantially
conmpl [y] W th t he MI'CA notice
requirenent ?

1. Is the award of sunmary judgnent to a
novi ng def endant appropriate on the issue
of MICA notice where a plaintiff has
substantially conplied with the notice
requirenents by tinely notifying the
Treasurer’s designee also acting as the
State’s insurer of his pending cause of
action?

IV. Is atrial court’s granting of a notion
tostrike plaintiff’s tinely fil ed second
(conti nued. . .)



l. Did the notice of claim that Pope sent to
Queen Anne’s County satisfy the notice
requi renent in section 12-106 of the Mryl and
Tort Cainms Act?

1. Did the circuit court err in striking Pope’s
second anended conpl ai nt ?

In addition, Pope raises a third issue in his brief, arguing:

I1'l. The circuit court erred in granting sunmary

judgnment on the clains against Barbre in his
i ndi vidual capacity because “[t]here is no
MICA requirenment to notify a State enpl oyee of
claims asserted against him or her on an
I ndi vi dual basis.”

We find no error inthe ruling that Pope’s failure to provide
tinely notice to the State Treasurer barred his clains agai nst the
State. Although we shall affirmthe decision to strike the second
anmended conplaint, we reverse the judgnent in favor of Barbre on
Pope’ s individual claimagainst him because notice to the State
Treasurer is not a prerequisite for suing a sheriff’s deputy in his
I ndi vi dual capacity for torts allegedly commtted with malice or

gross negl i gence.
DISCUSSION
Tort Claims Against A Deputy Sheriff
“Grounded in ancient common |aw, the doctrine of sovereign

i mmunity bars individuals frombringi ng acti ons agai nst the State,

4(...continued)
amended conplaint inproper when the
noving party is not prejudiced by
plaintiff’s filing, having previously
tendered its witten defense to cl ai ns of
t he amended pl eadi ngs?
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thus protecting it frominterference with governnmental functions
and preserving its control over its agencies and funds.” Condon v.
State of Maryland-Univ. of Md., 332 M. 481, 492 (1993). “By
wai ving the State's tort imunity, the [Maryland Tort C ainms Act
has] afforded a renmedy for individuals injured by tortious conduct
attributable to the State.” Id.

Title 12 of the State Governnment Article (SG governs i munity
and liability of State, local, and nunicipal entities. Subtitle 1
Is the Maryland Tort Clains Act (MICA), in which the State both
defines the extent to which it waives its sovereign imunity and
creates statutory immunity for State personnel.

Wth respect the State itself, as well as its units,® the MICA
provi des that the sovereign “immunity of the State and of its units
Is waived as to a tort action,” with certain “exclusions and
limtations” specifiedinthis subtitle. See SG§ 12-104(a). Wth
respect to individual liability, the MICA provides that “State
per sonnel shall have the immunity fromliability described under 8§
5-522(b) of the Court and Judicial Proceedings Article” (CIP). See
SG § 12-105. This immunity extends to the sheriff and deputy
sheriff of a county, who are included within the definition of

“State personnel.” See 8§ 12-101(a)(6). In turn, CIP (1974, 2006

**The [sovereign imunity] doctrine is applicable to the
State's agencies and instrunentalities, unless the | egislature has
explicitly or by inplication waived governnental inmunity.” Condon
v. State of Maryland-Univ. of Md., 332 M. 481, 492 (1993).



Repl . Vol .), section 5-522(b) provides:

(b) In general. — State personnel, as defined
in 8 12-101 of the State Governnent Article,
are immune from suit in courts of the State
and fromliability in tort for a tortious act
or onmssion that is within the scope of the
public duties of the State personnel and is
made wi thout malice or gross negligence, and
for which the State or its units have waived
immunity under Title 12, Subtitle 1 of the
State CGovernnment Article . . . . (Enphasis
added.)

Through this quid pro quo, the MICA substitutes State tort
liability for an individual State enployee's tort liability. As
Judge Greene explained while he was a nmenber of this Court,

a party can bring a viable tort action agai nst
the State when the tort was conmitted by a
State enpl oyee acting within the scope of his
or her enploynment and without malice or gross
negligence. Thus, the State has accepted
vicarious liability arising fromthe tortious
conduct of State personnel.

The MICA also clearly provides that a
State enpl oyee acting within his or her scope
of enploynment and wthout nalice or gross
negligence is imune fromsuit. If, however,
the State enployee has acted with malice or
gross negligence, or the State enployee has
acted outside the scope of his or her
enpl oynent, the State is imune fromsuit and
the injured party nmay only bring a viable tort
cl ai m agai nst the State enpl oyee.

Ford v. Baltimore City Sheriff's Ofc., 149 M. App. 107, 120-21
(2002). Thus, “[t]he purpose of MICA imunity is not sinply to
protect judgnmental decisions by officials, but to insulate state
enpl oyees generally fromtort liability if their actions are within

t he scope of enpl oynent and without nalice or gross negligence[.]”
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Lee v. Cline, 384 M. 245, 261 (2004).

One of the statutory “exclusions and limtations” on tort
actions against the State and its units is the notice requirenent
that lies at the heart of this appeal. SG section 12-106(Db)
provides in pertinent part:

(b) Claim and denial required. — A clai mant
may not institute an action wunder this

subtitl e unl ess:

(1) the claimant submts a witten claim to
the Treasurer or a designee of the Treasurer
within 1 year after the injury to person or
property that is the basis of the claim

(2) the Treasurer or designee denies the claim
finally; and

(3) the action is filed within 3 years after
t he cause of action arises. (Enphasis added.)

Conpl enmenting this notice requirenment is a service requirenent
in SGsection 12-108(a), which provides that, “[i]n an acti on under
this subtitle, service of the conplaint and acconpanyi ng docunent s
is sufficient only if made on the Treasurer.” Mor eover, by
regul ation, the State Treasurer has explai ned that,
[flor purposes of the provisions of State
Gover nnment Article 12-106 : : :
[p]resentation of a purported claim to any
unit of State Governnent other than the State
Treasurer’s O fice does not constitute proper
subnmi ssion of a clainf.]

COVAR 25. 02.03.01. B.

Consistent with this schene, the definition of “Treasurer’s

designee” is |imted to specified officials in the State



Treasurer’s Ofice:
(a) “Treasurer’s designee” neans only the:
(i) Chief Deputy Treasurer; or

(ii) Director of the Insurance Division of the
State Treasurer’s Ofice.

(b) “Treasurer’s designee” does not mean or
include any other person, including, but not
limted to:
(i) An officer or enployee of State governnent
other than those persons identified in 8§
B(7)(a), above;
(ii) The Conptroller of the Treasury, the
Attorney Ceneral, or the Secretary of State;
or
(ii1) A commercial insurer, adjuster, clains
adm nistrator, or simlar person who provides
services to the Treasurer as an independent
contractor.

COVAR 25.02.01.02. B(7) (enphasi s added).

I.
The Court Properly Dismissed Pope’s Claim Against The State

The notion court di sm ssed the second anended conpl ai nt nani ng
the State of Maryland as a defendant, on the ground that Pope did
not satisfy the SG section 12-106(b) notice requirenent. Pope
chal | enges that ruling.?®

It is undisputed that Pope did not notify the State Treasurer

of his claimwi thin the one year period nmandated in SG section 12-

SAl t hough the State did not participate as a party to this
appeal, its brief as amicus curiae presented the State’s views on
this notice issue.



106(b). Nei ther did Pope provide notice to one of the State
Treasurer’s two desi gnees. Neverthel ess Pope urges us to hold that
the August 12 notice to the Queen Anne’s County Comm ssioner
satisfied the MICA notice requirement, either because the
Comm ssioner qualifies as a Treasurer’s “desi gnee” or because such
notice substantially conplies with section 12-106(b). W cannot
legally justify such a hol ding.

A.
The County Commissioner Is Not A “Treasurer’s Designee”

To di spose of Pope’s contention that a county conm ssi oner may
serve as the State Treasurer’s “unofficial designee,” we need | ook
no farther than the State Treasurer’s Ofice itself. By duly
pronmul gated regul ation, it has explicitly spelled out who is — and
who is not — a “Treasurer’s designee” for purposes of accepting
notice of tort clains under the MICA. County commi ssi oners are not
on the Treasurer’s short list of two designees (i.e., the Chief
Deputy Treasurer and the Director of the Insurance Division of the
State Treasurer’'s Ofice), both of whom work within the State
Treasurer’s O fice. See COVAR 25.02.01.02.B.7(a). To prevent any
m sunder standing, the regulation unequivocally states that
““Treasurer’s designee’ does not nean or include any other
person[.]” See COMAR 25.02.02.02.B(7)(b). Consequently, county
conm ssioners do not qualify as a Treasurer’s designee for MICA
noti ce purposes.

Pope’s contention that the County’'s financial responsibility

10



for any judgnment agai nst Deputy Sheriff Barbre renders Queen Anne’s
County “the State’s designee” for MICA notice purposes is simlarly
forecl osed by the clear |anguage of the statute and regul ati ons.
The insurance provisions in section 9-101 et seq. of the State
Fi nance and Procurenent Article sinply do not authorize a county
comm ssi oner or mnunicipal insurer to receive an MICA notice on the
Treasurer’s behal f.

To be sure, Title 9 of that article creates a “program of
pur chased i nsurance and sel f-insurance against |oss, damage, and
liability that the State may incur.” M. Code (1985, 1988, 2006
Repl. Vol.), 8 9-102(a) of the State Finance and Procurenent
Article (SFP). Under SFP section 9-108, which “applies to any
sheriff or deputy sheriff engaged in” |aw enforcenent functions
such as the altercation at issue here,

(b) Insurance authorized. — A county or
Baltinmore City nay obtain insurance to provide
t he coverage and defense necessary under the
Maryl and Tort Cl ains Act for personnel covered
by this section.

(c) Failure to obtain insurance. — (1) If a
county or Baltinore Cty does not obtain
adequate insurance coverage to satisfy the
coverage and defense necessary under the
Maryl and Tort Clains Act, an assessnent for
coverage and for paynent of any litigation
expenses, other than for conpensation for the
time spent by any State enployee working for
the Attorney Ceneral, shall be set off from
(i) any tax which has been appropriated in the

State budget to the county or Baltinmore City;
or

11



(11) the subdivision's share of any incone tax
collected by the State Conptroller.

Yet Pope’s “unofficial insurer” argunment fails to address the
absence of any reference to the MICA notice requirenent in these or
any other provisions of Title 9. It also fails to account for the
Treasurer’s unequivocal rejection of notice to persons other than
the two identified designees. This is not a nere matter of
“semanti cs” as Pope contends. |If neither the Conptroller, nor the
Attorney General, nor any other State officer, nor an “insurer

who provides services to the Treasurer as an independent
contractor” qualifies as a Treasurer’s designhee, see COWR
25.02.01.02.B(7)(b)(i)-(iii), then neither does a county officer
such as a county conm ssioner.

B.
Pope Did Not Substantially Comply
With The Statutory Notice Requirement

Turning to Pope’'s alternative “substantial conpliance”
argunent, we are constrai ned by the | anguage of the MICA, as it has
been interpreted by case law. The | anguage of section 12-106(b)
has been construed consistently as barring suits in which notice
m st akenly was not given at the right tinme or to the right person.
Bot h the Court of Appeals and this Court have refused to expand t he
concept of substantial conpliance to enconpass such situations.

Recently, in Candolero v. Cole, 152 Mi. App. 190 (2003), this
Court declined to hold that the claimnt substantially conplied

Wi th SGsection 12-106(b) by nailing notice on the deadline, rather

12



than ensuring that it was received by that date as required by
statute and regulation. In doing so, we reviewed the narrow
ci rcunst ances i n which the substantial conpliance doctrine has been
successful ly i nvoked:

The Court of Appeals has recogni zed the
exi stence of a substantial conpliance argunent
under the MICA. In Condon, 332 M. at 496
(quoting Conaway v. State, 90 M. App. 234,
246 (1992)), the Court accepted our definition
of substantial conpliance as a "conmunication
that provides the State 'requisite and tinely
notice of facts and circunstances giving rise
to the claim'" (Enphasis supplied.) "The
doctrine of substantial conpliance, however,
is not license to ignore the clear nmandate of
the MICA " Chinwuba v. Larsen, 142 M. App.
327, 355 (2002), and cannot serve as a
spri ngboard for j udi ci al | egi sl ati on.
Provisions such as this, and the canon of
construction favoring a liberal interpretation
of renedial legislation, are helpful in
resolving anbiguities in statutes, but do not
permt us to expand the statute to afford
relief where the words of the statute bar that
relief. Simpson v. Moore, 323 M. 215, 227
(1991). Those principles are illustrated in
two cases, Simpson, supra, and Conaway, supra.

In Simpson, the <case was dism ssed
because the claimant failed to file a witten
claimw thin 180 days after the accident. The
cl ai mant argued that the |egislature intended
the notice requirenent in SG 8§ 12-106(b)(1) to
contain the sanme provision as that contained
in Ml. Code (1974, 1984 Repl. Vol.), 8§ 5- 306
of the Courts & Judicial Proceedings Article
("A"), permtting waiver of the notice
requi renment, under certain circunstances, in a
case filed under the Local Government Tort
Clainms Act. The Court of Appeals declined to
i ncorporate that waiver provision into SG §
12-106, stating that the legislature could
have done so, if it wanted, by anendnent.
Thus, because there was an "outright failure"

13



by the claimant to file a witten claim and
conpliance was "a condition precedent to the
mai nt enance of a claimagainst the State,"” the
doctrine of substantial conpliance was not
applicable. Simpson, 323 Ml. at 228-29.

In Conaway, a prisoner filed a tinmely
claimw th the Treasurer, but did not demand
specific damages as required by SG 8§
12-107(a). Appl yi ng t he doctri ne of
substanti al conpliance, we held that while the
claim "did not literally conply with all of
the requirements of [SE § 12-107(a)," it
provided the State with "sufficient witten
notice of the circunstances” of the accident
to allow it to "investigate the claim and
respond either by settlenent or defense.™
Conaway, 90 Md. App. at 250 (quoting Adams v.
United States, 615 F.2d 284, 289 (5th Cir.
1980)). In so holding, we distinguished
Simpson, stating that the claimant in that
case had "provided no notice to the State."
Conaway, 90 M. App. at 241.

Id. at 197.

The situation presented in Candelero differed from Simpson in
that notice was provided, albeit late, and from Conaway, in that
the notice included a specific claimfor danages. This Court held
that the claimant nonetheless failed to substantially conply with
the notice requirement because the notice was not tinely.

As in Simpson, t he doctrine of
substantial conpliance is not applicable in
this case. The notice requirenment contained in
SG 8§ 12-106(b)(1) is a "condition precedent to
filing suit against the State." Conaway, 90
Md. App. at 240. The primary purpose of that
requirenent is to permt the State to tinely
i nvestigate the incident and to respond to the
claim The legislature has set the notice
period at one year. Because the Treasurer
received Candeloro's witten claim nore than
one year after the date of injury, the claim

14



was not tinely submtted. Although the
claimant in Simpson failed to file any claim
we see little difference between that scenario
and this case. If the purpose of the required
noticeis topermt atinely investigation and
the legislature has determned that a tinely
claimis a claimsubmtted within one year, a
claim that is not received within that tine
frame is untinely and, in effect, "an outright
failure to conply.™

Id. at 197-98.

As we recogni zed i n Candolero, our decision in Conaway did not
address whether notice given to soneone other than the State
Treasurer or designee could “substantially conply” with section 12-
106(b). No Maryl and court has hel d that such substituted notice is
satisfactory. To the contrary, in Chinwuba v. Larsen, 142 M. App.
327, 357 (2002), aff’d in part, rev’d in part on other grounds, 377
Md. 92 (2003), we held that the | anguage of the MICA precl uded the
claimant’s argunent that notice given to the Attorney GCeneral
substantially conplied with section 12-106(b).

The doctrine of substantial conpliance .
. . is not license to ignore the clear nandate
of the MICA. In Condon, the Court of Appeals
warned that courts may not “infer an intent
where the legislature has clearly indicated
the contrary.” Simlarly, in Simpson, the
Court . . . . explained that “[p]rovisions
such as this, and the canon of construction
favoring a liberal interpretation of renedial
| egi sl ati on, are hel pf ul in resol vi ng
anbiguities in statutes, but do not permt us
to expand the statute to afford relief where
the words of the statute bar that relief.” W

may not “‘judicially place in the statute
| anguage which is not there’ in order to avoid
a harsh result.” Thus, “we will not extend or

suspend the filing requirenents when they are
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so cl ear and unanbi guous.”

W find no anbiguity in subsections
12-106(b) and 12-108(a), either when they are
considered alone or in pari materia. Both
subsecti ons unanbi guously state that notice of
any MICA cl aimnust be directed and delivered
to the Treasurer. In fact, the sol e purpose of
subsection 12-108(a) is to instruct claimnts
that the one and only nethod of satisfying
this notice requirenent is to serve the claim
on the Treasurer. If we were to accept
Chinwuba's contention that notice to the
Attorney General  constitutes substantial
compliance with subsections 12-106(b) and
12-108(a) , we would be judicially legislating
subsection 12-208 (a) out of the MTCA. We will
not ignore its clear language.

Id. at 355-56 (citations omtted and enphasi s added).

This reasoning i s equal ly applicable to Pope’s contention that
substitute notice to a county conm ssioner satisfies the Treasurer
notice requirenment in section 12-106(b). The clear | anguage of the
MICA control s our conclusion that such notice does not satisfy the
statutory requirenment of notice to the State Treasurer or desi gnee.

We recognize that there is equitable appeal to Pope’'s
contention that this case is wunlike any other *“substanti al
conpliance” case, in that the County, which was the recipient of
the tinmely notice, is precisely the entity that will bear ultimte
financial responsibility for any judgnment entered agai nst the State
under the MICA. Thus, the ultinmate payor was in a position to do
financial planning necessary in connection wth the claim
Mor eover, al though the State mi ght have to “front” the noney to pay
the County, there is a fool -proof mechanismfor State recovery of

16



t hat noney from Queen Anne’s County t hrough the fundi ng wi t hhol di ng
provi si ons of SFP section 9-108(c). Also, the County likely stood
in a good position to investigate the claim while nenories were
fresh, because a County deputy sheriff committed the alleged
m sconduct. Wth a clainmant who nay have suffered serious injury
from wongful acts of a |law enforcenent officer, it is sonmewhat
tenpting to et himhave his day in court.

To do so, however, would be to inproperly substitute these
alternate policy considerations, for the judgnent of the
| egi slature enunciated in SG section 12-106(b). See Simpson V.
Moore, 323 Md. 215, 227 (1991)(“‘A court is not wholly free to
rewite a statute nerely because of sone judicial notion of
| egi sl ative purpose’”)(quoting Kaczorowski v. Mayor of Baltimore,
309 Md. 505, 514 (1987)).

Moreover, were we to decide that these considerations justify
the conclusion that Pope “substantially conplied” wth the
statutory notice requirenent, we wuld be expanding the
“substantial conpliance” doctrine beyond that recognized in any
Maryl and appel |l ate decision. Even though Pope’s notice may have
gotten to the persons who mght be in the best position to
i nvestigate, and to do the necessary financial planning, it is not
up to us to decide whether that satisfied the statute when these
are not the criteria for determ ning “substantial conpliance” with

SG section 12-106(b). Qur duty is to decide whether there was
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substantial conpliance with the requirenent that the Treasurer
receive the notice. Followi ng the appellate decisions discussed
above, service on the County is not substantial conpliance with
section 12-106(b).

W are not persuaded otherwi se by any of the cases cited by
Pope concerni ng substanti al conpliance with the notice requirenents
of the Local Governnent Tort Cainms Act. |In Johnson v. Maryland
State Police, 331 Md. 285, 291 (1993), “[t]he plaintiffs point][ed]
out that the State created several reports of the accident, that
the State interviewed the plaintiffs imediately after the
accident, and that the State unsuccessfully prosecuted Johnson for
an alleged traffic violation.” The Court of Appeals, however,
rejected the plaintiffs’ contention that they substantially
conplied with the MICA:

The facts relied on by the plaintiffs
mght show that the State suffered no
prejudice as a result of the plaintiffs'
failure to conply with the admnistrative
claim requirenment. Nevert hel ess, t he
plaintiffs' argunment confuses “substanti al
conpliance” with “lack of prejudice.”

Id.

Thus, the Court of Appeals made it clear that the “lack of
prejudi ce” concept contained in the LGICA waiver of notice
provi sion, was not applicable in a MICA action. See CIP § 5-304(d)

I n LGTCA action, (“unless the defendant can affirmatively show t hat

its defense has been prejudiced by |ack of required notice, upon
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nmotion and for good cause shown the court may entertain the suit
even though the required notice was not given”).

Pope’s reliance on Fraulk v. Ewing, 371 M. 284 (2002), is
simlarly msplaced. |In that case, notice of the car accident for
which the town of Easton might be |iable was given to the town’s
insurer rather than the town itself. The Court of Appeals held
that this constituted substantial conpliance with the LGICA notice
requi renents. See id. at 288. It reasoned:

This Court concluded in Moore and Mendelson
that, due to the nature of [the third party
clains admnistrator’s] and the County's
intertw ned and extensive cl ai nms
adm ni stration systens and the hi gh degree of
control the County exercised over [the third
party clains admnistrator’s] activities,
substantial conpliance wth the statutory
notice requirenent owed to Mntgonmery County
resulted by virtue of the dealings between the
claimants, their representatives, and [the
third party clains admnistrator’s]. Moore,
371 Md. at 169. “Substantial conpliance turns
on ensuring that the County J[or |oca
government] has sufficient actual notice to
perform a proper and tinely investigation.”
Moore, 371 Md. at 178. W stated:

Consequent |y, wher e t he tort
cl ai mant provi des t he | ocal
governnment, through the wunit or
divisionwith the responsibility for
i nvestigating tort «clains against
t hat | ocal gover nment , or the
conpany W th whom the | ocal
government or wunit has contracted
for that function, the information
required by 8 5-304(b)(3) to be
supplied, who thus acquires actual
know edge wthin the statutory
peri od, the tort claimnt has
substantially conplied wth the
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notice provisions of the LGICA
Moore, 371 Md. at 178.
Id. at 301-02.
I n contrast, Queen Anne’s County has no contractual obligation

tothe State Treasurer to conduct an i medi ate i nvestigation of the

accident and the State's potential liability for it, while the
evidence was still fresh. See id. at 288. Nor does Pope suggest
that the county has an “intertwned and extensive clains

adm ni stration systens” as was maintained by Mntgonmery Country
with its clains admnistrator. See 1id. Nor does the State
Treasurer exercise a high degree of control over Queen Anne’s
County, like the control Mntgonery County exercised over the
clainms adm nistrator’s activities.
More recently, in white v. Prince George’s County, 163 M.
App. 129, cert. denied, 389 MI. 401 (2005), this Court recogni zed
the limted scope of the Court of Appeals’ holding in Faulk:
The Court recogni zed that "strict
conpliance with the notice provisions of the
LGTCA is not always required; substantia
conpliance nmay suffice," id. at 171, "even
t hough not all of the details prescribed have
been conplied wth." 1d. However, of inport
here, the Court underscored that "[t] here nust
be sone effort to provide the requisite notice
and, in fact, it nust be provided, albeit not
in strict conpliance wth the statutory
provision." Id.
There, we held that filing a conplaint with the police departnent’s

internal affairs division about police brutality was not
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substantial conpliance with the statutory notice requirenent. See
id. at 147. See also Wilbon v. Hunsicker, ____ Ml. App. ___, No.
779, Sept. Term 2005, 2006 W. 3821398, *8-9 (filed Dec. 29,
2006) (following white in holding that notice to the police
departnent’s “civilian review board” was not conpliance with the
LGTCA)
II.
The Court Did Not Prejudicially Err
In Striking Pope’s Second Amended Complaint

Pope conplains that the court erred in striking his second
amended conpl aint, because |eave was not required to file that
conpl ai nt, given the procedural posture of the case (i.e., no trial
date had been scheduled) and because the conplaint alleges
conpliance with the notice provisions of the MICA. Any error in
striking that conpl aint was harnl ess given that |ack of conpliance
with the notice requirenents of the MICA was apparent on the face
of the conpl aint.

Pope concedes that he has no claim against the County. W
have ruled in section | that he has no claimagainst the State due
to his failure to provide the requisite MICA notice. The clains
asserted against Barbre in the second anmended conplaint are
substantially simlar to those Pope asserted agai nst Barbre in his
first anmended conplaint. The circuit court considered and rul ed on
t hose cl ai ms, and we address themin this opinion. Thus, Pope was

not prejudiced by the decision to strike the second anended
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conpl ai nt .

III.
Pope’s Failure To Give The State Treasurer
Notice Does Not Bar His Individual Claim Against Barbre

Pope argues that “the GCrcuit Court had no legal basis to
grant judgnent to Sheriff Barbre on the battery cl ai ns agai nst him
in his individual capacity,” because “[t]here is no MICA
requirenent to notify a State enpl oyee of clains asserted agai nst
him or her on an individual basis. Any such clains would have
survived sumary judgnent.” W agree.

The notion court’s grant of sunmary judgnent on the clains
agai nst Barbre in his individual capacity rests on the prem se t hat
the notice required under SGsection 12-106(b) is a prerequisiteto
sui ng not only the State, but al so any individual who is classified
as State personnel. |In Chinwuba v. Larsen, 142 Ml. App. 327, 355-
56 (2002), aff’d in part, rev’d in part on other grounds, 377 M.
92 (2003), we held that such notice was not necessary to sue an
i ndividual State officer in his individual capacity for torts
all egedly commtted with malice or gross negligence, or outside the
scope of enmploynment.” |In doing so, we “acknow edge[d] that there
is a surprising lack of Ilanguage in our case l|law directly

addressi ng whether a claimant may assert a tort claimagainst an

The Court of Appeals ultimately decided that the State
official was acting wwthin the scope of his enploynent, but did not
address the MICA notice holding by this Court. See Larsen v.
Chinwuba, 377 M. 92, 109 (2003).
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individual State enployee wthout notifying the Treasurer in
accordance wth sections 12-106 and 12-108.~ See id. at 358.
Neverthel ess, we observed that the Court of Appeals “has not
treated a plaintiff’s failure to give notice to the Treasurer as a
bar to such a claimagainst an individual State enployee.” Id.

In Chinwuba, we followed the result in Sawyer v. Humphries,
322 Md. 247 (1991), a suit against an off-duty state trooper who
all egedly beat up another notorist. In Sawyer, the Court of
Appeal s held that the plaintiffs’ failure to give notice under SG
section 12-106 barred a suit against both the State and the State
Police, but did not bar a suit filed directly against the
i ndi vidual state trooper. See id. at 357-58. The Sawyer Court
al l owed the cl ai magai nst the officer in his individual capacity to
proceed on the ground that the conpl aint all eged conduct that could
have been either malicious or outside the scope of enploynent,
resulting in the |l oss of the governnental imunity provided by SG
section 12-105. See id. at 260-61.

The out cones in Sawyer and Chinwuba differ instructively from
a case decided shortly after Sawyer. |In Simpson v. Moore, 323 M.
215, 231 (1991), the Court of Appeals affirmed dismssal of
negl i gence clains arising fromthe crash of a Maryl and State Police
hel i copter, in which the plaintiff’s wife was killed while working
as a state trooper. Focusing on the MICA cl ai magai nst the State,

the Sawyer Court held that the surviving spouse failed to
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substantially conply with section 12-106(b) because his clai mwas
not received by the State Treasurer before the deadline.® See id.
at 228-29. In doing so, the Court rejected the claimnt’s
suggesti on t hat

[tlhe State waived its immunity, but inposed
certain procedural requirenents for the
successful mmintenance of a claim or action
against it. The failure of the claimant to
foll owthe procedural requirenments established
by the Act may result in the loss of the
claim, but it does not have the effect of
rescinding the grant of statutory imunity to
State personnel acconplished by § 12-105. If
this were not the case, a plaintiff could
control t he rel ative i muni ties and
liabilities of the State and its personnel. A
plaintiff could, for instance, choose to
conmply with 8 12-106 and sue the State if he
felt it would be to his advantage, or he could
deliberately delay filing his claim and
deprive the State enployees of their entitled
imunity under 8§ 12-105. The legislature
clearly could not have intended such a result.
The plaintiff's clains against the State were
not |ost because of sovereign inmunity, but
because the plaintiff failed to conply with a
| egi slatively created condition precedent to
t he mai ntenance of a claimagainst the State.

Id. at 230-31 (enphasis added).

The Simpson Court’s di sm ssal of the negligence clains agai nst
i ndi vidual officers involved in the helicopter crash does not
contradi ct the Sawyer Court’s decision to proceed on the battery

claim against the off duty officer involved in the “road rage”

8Current SG section 12-106 requires notice to the State
Treasurer within one year, but at the tine Sawer was deci ded, that
statutory limtations period was 180 days. See Candelero v. Cole,
152 Md. App. 190, 195 (2003).
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incident. Wiile there was evidence in Sawyer that raised a triable
issue as to whether the officer acted with malice or gross
negl i gence, the clains arising fromthe police helicopter crash in
Simpson were pleaded as sinple negligence clains. As di scussed
above, SG section 12-105 inmunizes State personnel for “nerely”
negligent acts commtted within the scope of enpl oynent and wi t hout
mal i ce or gross negligence.

In Simpson, the negligence clainms against the individual
of ficers were di sm ssed due to the section 12-105 i mmunity covering
negl i gence actions, not because the plaintiff failed to conply with
the section 12-106 notice requirenent. See id. at 230. Thus, the
Simpson Court did not address whether the plaintiff was obligated
to give the State Treasurer notice as a condition precedent to
asserting clains against the officers in their individua

capacities.®

°l n Candelero v. Cole, 152 M. App. 190 (2003), this Court
affirmed summary j udgnent on cl ai ns agai nst an i ndi vi dual Maryl and
State trooper, the Maryland State Police, and the State, arising
froman altercation between an arresting officer and the plaintiff.
See id. at 197-98. Notice of the clains was nailed on the | ast day
for notice, but not received in the State Treasurer’s office until
two days later. In discussing the section 12-106 notice
requi renent, we focused on the regulation providing that a claim
“shall be deemed to have been submtted as of the date it is
actually received by the State Treasurer’s office.” COVAR
25.02. 03.01(B). The claimant did not argue that section 12-106
noti ce was not required for a clai magai nst an i ndi vi dual who act ed
out side the “scope of [his] public duties” or acted “with nalice or
gross negligence[.]” See CIP 8§ 5-522(a)(4). Nor did we address
that i ssue. W sinply concluded that the circuit court did not err
inruling that the notice to the State was not tinely. See id. at
(conti nued. . .)
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Mor eover, applying section 12-106(b) solely to clains made
against the State and its wunits is consistent with the “the
statutory purpose of SG§ 12-106(b)(1), whichis to ‘give the State
early notice of clains against it’” so that the Treasurer has
adequate “opportunity to ‘investigate the clains while the facts
are fresh and nenories vivid, and, where appropriate, settle them
at the earliest possible tine.”” 1d. at 195-96 (quoting Haupt v.
State, 340 Md. 462, 470 (1995)). Notice of a claimagainst an
i ndi vidual officer does not advance either of these purposes.

In sum when the clainmant alleges sinple negligence, as in
Simpson, section 12-105 imunity bars suit agai nst the individual
deputy sheriff. The claimant’s sole renedy in that case woul d be
against the State, but any such relief is precluded by the
claimant’s failure to give the State notice under SG section 12-
106(b). Wen, as in this case, the clainmant pursues tort renedi es
agai nst an individual classified as State personnel, based on acts
all egedly commtted with malice or gross negligence, a requirenent
of notice to the State would not serve the investigation and
settl ement purposes underlying section 12-106(b). Nor would notice
to i ndividual State personnel serve such purposes. Thus, the State
Treasurer does not require early notice of a claim against an

i ndi vidual officer alleging a malicious or grossly negligent tort.

°C...continued)
194- 98.
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JUDGMENT AFFIRMED AS TO THE STATE
OF MARYLAND AND QUEEN ANNE'’S
COUNTY. JUDGMENT VACATED AS TO
DEPUTY SHERIFF BARBRE AND CASE
REMANDED FOR FURTHER PROCEEDINGS
NOT INCONSISTENT WITH THIS
OPINION. COSTS TO BE PAID *» BY
APPELLANT, *: BY BARBRE.
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