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WORKERS COVPENSATI ON - - Were an owner/ devel oper, in the business
of constructing homes for resale to the public, contracts with a
subcontractor to do part of the construction work and it is
understood that hones will be sold during construction, after the
first home sales contract is signed, owner/devel oper is a statutory
enpl oyer of subcontractor's enpl oyees.
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In the instant case, we nust determ ne whether the owner and
devel oper of a housing devel opnent who serves as the general
contractor can be considered a statutory enployer under the
Maryl and Workers' Conpensation Act and whether, because of the
statutory enpl oyer status, can be immune fromtort liability in a
suit arising out of the death of a subcontractor's enployee. W
hold that in the instant case, the owner/devel oper is a statutory

enpl oyer and is therefore immune fromtort liability.

l.

On Decenber 21, 1989, The R chards Goup of Washington,
Limted Partnership ("Richards"), an owner and devel oper of new
hone sites, signed a contract with Razzano & Fohner, Inc. ("Razzano
& Fohner") to do plunbing work on the houses under construction in
section five of a new hone devel opnent called Crofton Vill age,
| ocated in Anne Arundel County. The property on which the work was
to be done was owned by Richards. Under the terns of this
contract, R chards was known as the "contractor"” on the Crofton
Village project and Razzano & Fohner was designated as the
"subcontractor."” Additionally, the contract required that while
working on the project, Razzano & Fohner maintain workers
conpensation i nsurance covering its enployees and that R chards be
listed as a nanmed insured on Razzano & Fohner's insurance policy.

On February 2, 1991, prior to the accident giving rise to this

cause of action, R chards entered into a contract for the sal e of
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|l ot 37, section 5 of Crofton Village subdivision with Joseph and
Lily Chang ("the Chang Contract"). This contract was | ater voi ded,
subsequent to the accident in question, when Richards |earned that
t he Changs intended to use the property for investnent purposes.
After the accident, on August 23, 1991, Richards entered into a
contract of sale for lot 37, section 5 with Thomas Harrington and
Rebecca Ebel i ng.

On March 19, 1991, Brian Para, an enployee of Razzano &
Fohner, who was perform ng excavation and trenching work on | ot 37,
section 5 in connection wth Razzano & Fohner's contract wth
Ri chards, was killed when the trench in which he was working
col | apsed. Joan Para, as executrix of her son's estate and
individually with her husband, Carl Para, brought suit against
Ri chards, Enterprise Wshington Corporation, and Anne Arundel
County in the Circuit Court for Anne Arundel County.!? The
conpl aint alleged counts for negligence and wongful death agai nst
each of the parties. The conplaint identified R chards as being in

t he "business of pronoting and supplying general and specialized

Ent erpri se Washi ngton Corporation was the general partner of
the Rchards Goup. Followng the grant of sumrary judgnent as to
Ri chards, summary judgnent was granted in favor of Enterprise on
June 17, 1994. The Para's argued in their conplaint that Anne
Arundel County was negligent in that the agents of the county who
i nspected the site "knew or through the exercise of reasonable care
shoul d have known, that the soil of the prem ses known as Crofton
Village was sandy and exceedi ngly unstable, thereby rendering any
trenchi ng or excavation work performed on it inherently dangerous
and hazardous." Anne Arundel County's liability is not before this
Court on the present appeal.
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contracting services in the construction of condom niuns,
t ownhouses and residential honmesites” and as the "general
contractor[] in the construction and erection of residential
honesites in ... "Crofton Village."'" I n response to t he
conmplaint, Richards filed a notion for sunmmary judgnment contending
that it was entitled to judgnent as a matter of |aw because, under
the then existing codification of the statutory enpl oyer provision
of the Maryland Wbrkers' Conpensation Act, Mryland Code (1957
1985 Repl. Vol., 1990 Cum Supp.), Article 101, § 62,2 Richards was
Para's statutory enployer and was therefore inmmune fromliability
in a personal injury action. W note that Article 101, 8§ 62 was
transferred, wth revisions, effective Cctober 1, 1991 to M. Code
(1991), Labor and Enpl oynent Art., 8§ 9-508.% See Chapter 8 of the
Acts of 1991. The Revisor's Note to 8 9-508 states that "[t]his
section is new | anguage derived w thout substantive change from
former Art. 101, § 62." Thus, because the transfer of the
statutory enployer provision did not affect a substantive change,
we will refer to 8 9-508 in the course of this opinion. Art. 101,
8 62 provided in pertinent part:

"(a) Wen any person as a principal

contractor, wundertakes to execute any work
which is a part of his trade, business or

2Unl ess otherwi se specified, all references to Article 101, 8§
1l et seq. are to Maryland Code (1957, 1985 Repl. Vol., 1990 Cum

Supp.).

3Unl ess otherw se specified, all references to § 9-508 are to
Md. Code (1991), Labor and Enpl oynent Art.
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occupation which he has contracted to perform
and contracts wth any other person as
subcontractor, for the execution by or under
t he subcontractor, of the whole or any part of
the work undertaken by the principal
contractor, the principal contractor shall be
liable to pay to any workman enployed in the
execution of the work any conpensation under
this article which he would have been |iable
to pay if that workman had been inmmediately
enpl oyed by him and where conpensation is
claimed fromor proceedi ngs are taken agai nst
the principal contractor, t hen, in the
application of this article, reference to the
principal contractor shall be substituted for
reference to the enployer...."

Qur current statutory enployer provision codified at § 9-508
provi des:

"Liability of pri nci pal contractor for
conpensati on.

(a) Ln general. -- A principal contractor
is liable to pay to a covered enpl oyee or the
dependents of the covered enployee any
conpensation that the principal contractor
woul d have been liable to pay had the covered
enpl oyee been enployed directly by the
princi pal contractor if:

(1) t he pri nci pal contractor
undertakes to performany work that is part of
the business, occupation, or trade of the
princi pal contractor;

(2) t he pri nci pal contractor
contracts wth a subcontractor for the
execution by or under the subcontractor of all
or part of the work undertaken by the
princi pal contractor; and

(3) the covered enpl oyee is enpl oyed
in the execution of that work."

Ri chards argued that it was a general contractor on the Crofton
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Village project and that Razzano & Fohner had entered into an
agreenent with R chards as subcontractors on the project. Richards
therefore argued that it was Para' s statutory enployer and that
Para's exclusive renedy was through the Wrkers' Conpensation Act.
Appel l ants, the Paras, responded to the notion for summary judgnent
by arguing that Richards could not be Para's statutory enployer
because, at the time of the accident, R chards was the owner of the
| ot on which Para was injured and the owner of property could not
be a statutory enployer without first entering into a contract with
athird party to performwork and then del egating part of that work
under a subcontract. Richards later filed a Supplenental
Menor andum i n Support of Mtion for Summary Judgnent in which it
i ntroduced the Chang contract to refute the Paras' assertions that
Ri chards was the owner of the property at the tinme of the accident.
The Paras then filed a response, arguing that under workers'
conpensation law, a statutory enployer is established only if there
is an existing principal or antecedent contract with a third party
at the time the subcontract is entered into. Thus, the Paras
argued, because the Chang contract was not in existence at the tine
of the formation of the subcontract between Richards and Razzano &
Fohner, Ri chards could not be considered Para's statutory
enpl oyer.

A hearing on Richards's notion for summary judgnment was held
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before Judge Robert H Heller, Jr.% Judge Heller issued a
Menor andum Qpi ni on and Order granting R chards's notion for summary
j udgnent . Judge Heller recognized the existence of the Chang
contract, but noted that "the existence of the Chang Contract is
not dispositive of the Court's decision to grant the notion [for
summary judgnent]." Instead, the court found that:

"The Court agrees with Plaintiffs that
there was no " antecedent undertaking, or
principal contract' to build the townhouse for
athird party, prior to the Decenber 21, 1989
“Subcontractor's Contract' between Richards
Goup and R & F.... Although R chards G oup
had not contracted to build the townhones
prior to Decenber 21, 1989, it was known and
understood by all the parties that the
t ownhonmes to be developed in Crofton Vill age
were eventually to be sold to the public. The
Court notes that in developing residential
communities it is comon practice for the
owner - devel oper to execute " subcontracts
prior to selling the property to third
parties. The owner-devel oper, for exanple,
will typically contract for the construction
of roads, foundations, roofing, plunbing, and
el ectrical work, prior to sale to the public."

The court further recogni zed the unfairness that would result if it
accepted the Paras' argunent that the contract with the Changs
needed to precede the contract between Richards and Razzano &
Fohner. The court noted:

"Plaintiffs admt that if, for exanple, Brian

‘W note that the hearing on Richards's notion for sunmary
judgnment was held before the filing of Richards's suppl enental
menmor andum noting the existence of the Chang contract.
Nonet hel ess, the judge's Menorandum Opi nion and Order follow ng the
hearing was issued subsequent to the filing of Richards's
suppl enent al nenor andum
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Para had died while working on Lot 36, which
was pre-sold to a third party prior to
Decenber 21, 1989, then R chards G oup would

be a "statutory enployer.' This hypothetical
denonstrat es t he i nconsi st enci es and
unfairness that may arise -- Enployee X

injured on a pre-sold |lot may be conpensated

by his “statutory enployer' under the Act,

whil e Enployee Y, injured on an unsold |ot,

may be left without a renmedy under the Act

because no statutory enpl oyer - enpl oyee

relationship is deened to have existed. Such

i nconsi stency and unfairness is not in accord

with the purpose of section 62, and contrary

to the intent of the statute.”
The court therefore found that "[i]n this situation, the issue of
whet her a statutory enpl oyer-enpl oyee relationship exists, should
not turn on the date each ot was sold to the public" and therefore
granted the notion for summary judgnent, finding that R chards was
Para's statutory enployer. The Paras filed a Mtion for
Reconsideration of Gant of Summary Judgnent or, in the
Alternative, for Entry of Final Judgnent. On August 2, 1994, Judge
Heller granted the Paras' request for certification of final
judgnment. The Paras subsequently filed a notice of appeal to the
Court of Special Appeals. Prior to a determnation by the Court of
Speci al Appeals, we granted certiorari on the Paras' appeal to
determine the inportant issues raised in the instant case. e

agree with the trial judge's analysis of the instant case.

.
In deciding the issues in the present case, we | ook both to

our application of the statutory enpl oyer provision of our workers'
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conpensation law in prior opinions and the purpose behind the

provision. In Honaker v. W C & AL N. Mller Dev. Co., 278 M.

453, 365 A 2d 287 (1976) ("Honaker 1"), this Court considered the
requi rements which nmust be met under fornmer Art. 101, 8§ 62 to
establish statutory enployer status. |In Honaker I, we were asked
to review the grant of summary judgnent to a devel opnent conpany,
building a single house on property it owned, in a tort suit
brought by the enployee of a contractor who was injured while
installing the roof on the house. Looking to the | anguage of Art.
101, 8 62, we established that to invoke the provisions of Art.
101, 8 62 required:

"(1) a principal contractor

(2) who has contracted to perform work

(3) which is a part of his trade, business or
occupation; and

(4) who has contracted with any other party as
a subcontractor for the execution by or under
t he subcontractor of the whole or any part of
such work."

Honaker |, 278 MI. at 460, 365 A. 2d at 291. W therefore observed
that the statute:

"clearly requires two contracts, one between
the principal contractor and a third party
whereby it is agreed that the principal
contractor wll execute certain work for the
third party, and another between the principal
contractor and a person as subcontractor
whereby the subcontractor agrees to do the
whol e or part of such work for the principal
contractor."

Id. W noted that "subcontract” is defined as "[a] contract with
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a person who owes |abor or services under another contract, to

performsone or all of the services or |abor due.'" Honaker |, 278

Mil. at 460, 365 A 2d at 292 (quoting Radin's Law Dictionary)

(enphasis omtted). In this light, we found that in order for
statutory enployer status to exist, "there nust be an origina
contract and a subsequent contract." Honaker |, 278 M. at 461

365 A.2d at 292. W therefore held that the owner-devel oper could
not be considered a statutory enployer and therefore imune from
tort suit because there was no showing that a contract existed
under which MIler agreed to build the house. Honaker |, 278 M.
at 463, 365 A 2d at 293. Thus, we found that sunmary judgnment was
i nproper and renmanded the case to the trial court. Honaker |, 278
Ml. at 463-64, 365 A.2d at 293. Upon renmand, the owner-devel oper
establ i shed that he had a custom building contract for the house in
question. The Court of Special Appeals therefore found on appeal
from a judgnment against the owner-developer that the owner-
devel oper did in fact neet the requirenents to establish hinself as
a statutory enployer and was therefore imune fromtort suit. See

W C &A N Mller Dev. Co. v. Honaker, 40 Md. App. 185, 194, 388

A 2d 562, 568 (1978), aff'd, Honaker v. W C. & A N Mller Dev.

Co., 285 Md. 216, 401 A 2d 1013 (1979) (" Honaker 11").
In our nore recent opinions, we have reaffirmed the
requirement for a principal contract, which we al so have styled as

an "antecedent undertaking." See Lathroumyv. Potomac El ec. Power

Co., 309 Md. 445, 524 A 2d 1228 (1987); Brady v. Ralph Parsons Co.,
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308 Md. 486, 520 A.2d 717 (1987). In Lathroum we held that the
Pot onmac El ectric Power Conpany ("PEPCO') could not be the statutory
enpl oyer of an injured worker of a conpany hired by PEPCO to
provi de | abor and services for several of PEPCO s power facilities.
309 Md. at 455, 524 A 2d at 1232. W found that PEPCO s statutory
duty as a public utility to provide services to the public did not
qualify it as a statutory enployer with an antecedent undert aki ng.
309 Md. at 450-51, 524 A 2d at 1231. Simlarly, in Brady we again
noted that fornmer 8 62 required two contracts. W stated:
"The first contract is between "the principal

contractor and a third party whereby it is
agreed that the principal contractor wll

execute certain work for a third party.' This
has been referred to as an " antecedent
undertaking' or “principal contract.' The

second contract is between the " principal
contractor and a person as subcontractor
whereby the subcontractor agrees to do the
whol e or part of such work' that the principal
contractor agreed to perform for the third
party. The work covered by the second
contract (i.e., subcontract) nust be work
which is a part of the principal contractor's
trade, business or occupation.” (Gtations
omtted).

Brady, 308 M. at 504, 520 A 2d at 727. W there stated that the
requi renment of two contracts nmeant that property owners coul d not
be principal contractors and thus statutory enployers "except in
those situations where the owner also serves as a contractor for
yet another entity." Brady, 308 Md. at 504 n.20, 520 A 2d at 727
n. 20.

In applying the reasoning of these prior opinions to the
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i nstant case, we nust also be mndful of the purpose behind the
Wor kers' Conpensation Act and the enactnent of the statutory
enpl oyer provision. W have previously stated that the Wrkers'
Conmpensation Act as a whole "should be construed as liberally in
favor of injured enployees as its provisions will permt in order

to effectuate its benevol ent purposes.” Howard Co. Ass'n, Retard.

Gt. v. Wills, 288 Ml. 526, 530, 418 A 2d 1210, 1213 (1980); Vest

V. G ant Food Stores, Inc., 329 MI. 461, 467, 620 A 2d 340, 342

(1993). In State v. Bennett Bldg. Co., 154 M. 159, 140 A 52

(1928), this Court set forth the rationale behind the statutory
enpl oyer provision of the Wrkers' Conpensation Act. The Court
st at ed:

"It is commobn practice in certain trades
for one party to agree for a reward to
conplete a certain work or undertaking, and
then to enter into subcontracts with various
parties providing for the execution by them
respectively of specified parts of the whole
wor k or undertaking, so that the whole or part
t hereof would be done by such subcontractors
and their assistants. In this manner the
princi pal contractor would avoid in part the
responsi bility for accidents happening in the
carrying out of the work or undert aking. | f
this responsibility were so shifted upon
parties too weak financially to neet it, and
who had not secured conpensation to their
enpl oyees in one of the ways required by the
statute, an injured workman, proceeding at
common | aw or under the Wrknmen' s Conpensati on
Act, would obtain neither conpensation nor
damages. Furthernore, difficult questions
arose wth reference to whether the workman
was the servant of the principal contractor
rather than of his imediate enployer
dependi ng | argely upon who had power to hire
and discharge, to direct and control the
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wor knen, and a variety of other circunstances.
In order to obviate these contingencies, and
nmore certainly to assure the workman his
contenpl ated conpensation, the statute has
inposed ... a liability to pay upon the
princi pal contractor, although he mght not
have been held at comon |aw the enpl oyer of
the injured workman."

Bennett Bldg. Co., 154 M. at 161-62, 140 A at 53. See al so

Palunbo v. Nello L. Teer Conpany, 240 F. Supp. 226, 230 (D. M.

1965)("[the statutory enployer provision] had the purpose of
obviating the sonetinmes difficult and troubl esone construction of
who was an enployee's enployer on a construction project where
t here were numerous subcontractors and subsubcontractors, and to
obvi ate the use of subcontractors and subsubcontractors as a device
for avoiding financially responsible worknmen's conpensation
coverage"). Thus, the purpose of the statutory enployer provision
is the protection of the injured worker who m ght otherw se receive
no conpensation for work-related injuries if the worker's i medi ate
enpl oyer had not obtained workers' conpensation coverage and had
little resources to pay damages in a personal injury action. See

| nner Harbor v. Mers, 321 M. 363, 375, 582 A 2d 1244, 1250

(1990) ("it is obvious that the General Assenbly, in enacting [the
statutory enployer provision], intended principal contractors to
bear the responsibility of workers' conpensation coverage even if,
i ndeed, especially if, its subcontractors had not procured their

own wor kers' conpensation insurance"); Cogley v. Schnaper & Koren

Constr., 14 M. App. 322, 332, 286 A 2d 819, 824-25 (1972)("We
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think the legislative purpose in enacting [the statutory enpl oyer
provision of the Wrknen's Conpensation Act] was to further the
benevol ent concept of Wrknmen's Conpensation and to achieve that
result by providing an incentive to the principal contractor to see
that his subcontractors carry Wrknen's Conpensati on i nsurance upon
their enployees.") The statute also serves to "prevent evasion of
conpensati on coverage by the subcontracting of the enployer's

normal work." 1C Arthur Larson, Wrknen's Conpensation Law §

49.00, at 9-1 (2d ed. 1986). See also Roland v. Lloyd E. Mtchell,

Inc., 221 M. 11, 19, 155 A 2d 691, 696 (1959)(noting that the
purpose of the statutory enployer provision is to provide
protection to workers "by forestalling evasion of the Act by any
enpl oyers who might seek to avoid its obligations by subdividing

their operations through subcontracts").® The statutory enpl oyer

Gl bert and Hunphreys also set forth the rational e behind the
exi stence of Maryland's statutory enpl oyer statute:

"A dozen or nore different enployers m ght
routinely have their work forces comm ngled
whil e engaged in building a structure. Snmall
or inexperienced subcontractors too often fail
to obtain workers' conpensation coverage or
neglect to keep it in force. That occurrence
causes an injured enployee significant
hardship because of the denial of speedy
medi cal treatnment and conpensation benefits.
It leaves the injured enployee with little
practical recourse except to bring suit
agai nst his enpl oyer (who usually has little,
i f any, fiscal responsibility), ot her
subcontractors, or the principal contractor

Aside fromthe claimant's personal suffering,
the principal contractor is exposed to
repeated litigation inasnuch as he is nost
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provi sion considers the principal contractor to be an enpl oyer of
t he subcontractors' workers and requires the principal contractor
to carry workers' conpensation for these enpl oyees. See R chard P

Gl bert and Robert L. Hunphreys, Jr., Maryl and Workers'

Conpensati on Handbook 8§ 3.3, at 40 (2d ed. 1993). In return for

provi di ng workers' conpensati on coverage, the principal contractor
is imune fromcivil liability for injuries suffered by covered
enpl oyees. See Art. 101, 8§ 15; M. Code (1991), Labor and
Enmpl oynent Art., 8§ 9-500.

Havi ng reviewed the purpose behind the statutory enployer
provi sion and our interpretation of that statute in light of the
facts of previous cases, we now turn to a consideration of the

application of this statute to the facts of the instant case.

L1
W initially note that despite the reference in our previous
opinions to the principal contract as "antecedent” to the formation

of a subcontract, our previous cases have never clearly presented

of ten perceived as having the deepest pockets.
Conversely, unscrupulous contractors m ght
seek to avoid the Act by requiring every
worker to sign a subcontracting agreenent.
I njured workers would find thensel ves w t hout
a remedy under the Act since they would be
consi dered to be uninsured subcontractors, and
“enpl oyees' of no one." (Footnote omtted).

Richard P. Glbert and Robert L. Hunphreys, Jr., Maryland Wrkers'
Conpensati on Handbook 8§ 3.3, at 39-40 (2d ed. 1993).
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the issue of whether the principal contract nust precede a contract
with a subcontractor or whether "antecedent" nerely requires that
a principal contract exist prior to the tinme of injury. The
factual circunstances of the previous cases have required us only
to consider the requirement that there nust be a principal contract

and a subcontract to performwork under the principal contract in

(@)

rder for the principal contractor to be considered a statutory
enpl oyer. Qur discussions focused primarily on whether or not a
principal contract existed at all and whether the injured enpl oyee
was perform ng work which was part of the principal contractor's
trade, business or occupation such that the principal contractor
and the subcontractor were working together "toward the execution
of the whole of a particular work which the principal contractor

had prom sed to perform"™ Bennett Bldg. Co., 154 Ml. at 166, 140

A. at b55. See also Brady, 308 Md. at 505, 520 A 2d at 727; Long

Conpany v. State Acci. Fund., 156 Ml. 639, 646, 144 A 775, 778

(1929). W have never before been asked to consider whether the
principal contract nust precede the subcontract where the principal
contractor and the subcontractor both clearly anticipate the
formati on of principal contracts between the principal contractor
and third parties. Although the Paras argue that our use of the
term"antecedent” in our prior opinions requires that the principal
contract be "antecedent” to the signing of the subcontract,
"antecedent” may also properly be interpreted to nean that the

principal contract nust be "antecedent” to the injury giving rise
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to the cause of action. The |anguage of fornmer 8 62 did not itself
require that the principal contract be antecedent to the contract
with the subcontractor, nor does it state that the owner of
property cannot be a statutory enployer. See Art. 101, § 62

Rather, the statute required that the principal contractor
undertake "to execute any work which is a part of his trade

busi ness or occupation which he has contracted to perform" Art.
101, 8§ 62. Further, 8 9-508, our current statutory enployer
provision, elimnated the |anguage "which he has contracted to
perform while noting that such change was not to be considered a
substantive change fromformer Art. 101, 8§ 62. This suggests that
there was never an intention on the part of the legislature to
prohi bit statutory enployer status to a contractor who is engaged
in work which is part of his business, occupation or trade and
contracts wth another as subcontractor to carry out part of the
work which the contractor has undertaken where both parties
anticipate that principal contracts with third parties will be
formed while the work is progressing. W believe that the | anguage
of the statute clearly anticipates circunstances such as that in
the instant case in which an owner-devel oper in the business of the
devel opnent of residential comunities and the buil ding of hones
for sale to the public enters into "subcontracts" wth
subcontractors and both parties anticipate contracts for the sale
of the houses before or during the tine the subcontractors are to

performthe work.
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In the instant case, we agree with the trial judge that, at
the tinme of Para's death, Richards was a principal contractor who
had contracted to perform work which was a part of its trade
busi ness or occupation, and who had contracted wth Razzano &
Fohner for the execution of a portion of the work undertaken by
Ri chards. Al though in our previous opinions we have indicated that
in order to be considered a statutory enpl oyer, there nust be an
"ant ecedent" undertaking on the part of the principal contractor,
we feel that interpreting that term to require the principal
contract to be antecedent to the formati on of a subcontract, rather
t han antecedent to the injury would, under the facts of the instant
case, controvert 8 9-508's policy of protecting workers and
preventing contractors fromescaping the strictures of the Wrkers'
Conmpensation Act by contracting out their work.

W hold in the instant case that where an owner/devel oper
seeks to build honmes for sale to the public and the owner/devel oper
enters into a contract with a subcontractor to do construction work
on a group of lots, where the parties clearly anticipate that
bef ore or during construction the houses are to be sold to third
parties, then the owner/devel oper will be deened to be a statutory
enpl oyer of any enpl oyee of the subcontractor who is injured while
wor king on the contract if, at the tine of the injury, there were
one or nore contracts with third parties for the sale of any of the
lots on which the subcontractor is working pursuant to the

subcontract . It may not even be necessary that the principa
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contractor have a contract for sale for the specific | ot on which
t he subcontractor's enployee is injured if the subcontractor has
undertaken to performwork on a group of lots that are to be sold
to the public, and at the tinme of the injury, one or nore contracts
exi st between the principal contractor and a third party. The
primary basis for the statutory enployer status is that the
owner/ devel oper is in the business of building and selling hones
and it is understood by the parties that the hones being built are
to be sold to the public before or during construction and one or

nore are sold prior to the injury. Cf. dendening v. London

Assurance Co., 336 S.W2d 535, 538 (Tenn. 1960) (hol ding that

bui | der who was in the business of building and selling hones and
who had a contract for the building of a hone in which enpl oyee of
subcontractor was injured was to be considered a principal

contractor for purposes of workers' conpensation even though at the
time of injury, he was the owner of the house being built). The
subcontractor working on a devel opnent project covering severa

| ots generally does not enter into a series of "mni contracts" for
each lot on which the subcontractor's enployees are to perform
work. Rather, the subcontractor generally enters into one contract
covering the work to be perforned on all of the lots. Thus, a
contract for the sale of any of the lots nmay provide the necessary
"two contracts" for the relationship enconpassed by the subcontract
to establish the existence of the general contractor as a statutory

enpl oyer. To hold otherwise mght |eave sone enployees of
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subcontractors with the unfortunate situation of finding thensel ves
unabl e to receive workers' conpensation sinply because they were
not "l ucky" enough to have been injured on one of the lots which
had al ready been sold to a third party.

Applying 8 9-508 to the facts of the instant case, it is clear
that Richards undertook to perform work which was part of its
busi ness, occupation, or trade; that Richards further contracted
with Razzano & Fohner to perform part of the work which Richards
had undertaken; and that Para was killed while performng work
under the contract between R chards and Razzano & Fohner. W see
nothing in the | anguage of 8 9-508 which woul d be inconsistent with
providing a general contractor statutory enployer status as |long as
a principal contract exists at the tinme of the injury in question.

In the instant case, the trial judge noted that the parties to
t he contract between R chards and Razzano & Fohner understood that
the lots in the residential community were to be devel oped for sale
to the public. The contract between the parties identifies
Richards as the ™"contractor”™ and Razzano & Fohner as the
"subcontractor.” Additionally, the contract between Richards and
Razzano & Fohner required Razzano & Fohner to provide workers'
conpensation covering its enployees and to nane Richards as an
"other insured" wunder its workers' conpensation policy. The
conplaint filed by the Paras further indicates the understandi ng of
the parties as to the nature of their relationship. The conplaint

identifies Richards not only as the owner, but also as "the general
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contractors in the construction and erection of residential
homesites in ... "Crofton Village.'"® Thus, the record clearly
supports the trial judge's conclusion that the parties understood
that the lots on which Razzano & Fohner were working were to be
devel oped into honesites to be sold to the public.

At the tinme of Para's accident, both a principal contract and
a subcontract did in fact exist. Al though there is no evidence of
other sales contracts at the tinme of the accident, the record
denonstrates that on February 2, 1991, prior to the accident giving
rise to this cause of action, R chards entered into a contract with
Joseph and Lily Chang for the sale of the lot on which Para was
killed. Al though this contract was later voided, it was in effect
at the tinme of the accident in question. Merely because the
contract was l|later voided does not void Richards's status as a
statutory enployer at the tinme of Para's death. Looking strictly
to the | anguage of the statute, it is clear that at the tinme of the
accident out of which this cause of action arose, R chards was a
principal contractor, having undertaken to performwork for a third
party (the Changs) which was a part of its business, occupation, or

trade, and having contracted with Razzano & Fohner to perform part

W do not mean to inply that the term"general contractor" is
synonynmous with "principal contractor."” See Honaker v. W C & A
N. Mller Dev. Co., 278 M. 453, 460 n.4, 365 A 2d 287, 291 n.4
(1976) (Honaker 1); Kegley v. Mulcan Rail & Constr. Co., 203 M.
476, 480, 101 A 2d 822, 823 (1954). W nerely note the use of the
termto denote the understanding of the parties in the instant case
as to the nature of their relationship while working on the Crofton
Vil | age devel opnent.
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of the work required under the Chang contract. W do not, however,
suggest that Richards was a statutory enployer of Razzano &
Fohner's enpl oyees prior to the signing of the contract for the
sal e of any honmes within the subdivision. W do not depart from
out prior holdings that there nust be two contracts -- one by which
the principal contractor becomes obligated to do work and one by
which part of this work is delegated to a subcontractor. W nerely
hol d that where an owner/devel oper in the business of constructing
hones for resale to the public contracts with a subcontractor to do
part of the devel opnent and construction work and it is understood
by the parties that the homes are being built for sale to the
public, we will not require a principal contract to be antecedent
to the contract fornmed with the subcontractor in order to fall
wi thin the purview of 8§ 9-508.

We do not believe that the purpose of 8 9-508 is well served
by hol ding that a worker of a subcontractor injured on the job wl|
recei ve workers' conpensation only if the ot on which he or she is
injured was sold prior to the signing of the subcontract. As the
trial judge in the instant case noted, it is comonplace for the
owner/ devel oper of a tract of |land to be devel oped as a residenti al
community to contract for the conpletion of certain construction
work such as plunbing, roofing, electrical work, or other
preparatory work prior to the formation of contracts for the sale
of any of the lots. W do not believe that §8 9-508 intends to

exclude the workers of such subcontractors from workers
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conpensati on coverage where the anticipated principal contract on
one or nore of the |ots covered by the subcontract occurs prior to
the time of injury but subsequent to the signing of the
subcontract .

G ven our interpretation of the application of § 9-508 to the
facts of the instant case, we hold that Richards was Para's
statutory enployer and that the Paras cannot maintain a cause of
action sounding in tort against R chards. The |ower court properly

granted summary judgnment in favor of R chards.

JUDGVENT OF THE G RCU T COURT
FOR ANNE ARUNDEL COUNTY
AFFI RVED.  COSTS TO BE PAI D BY
APPELLANTS.






