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The protracted history! of this case arises from the
tireless efforts of National Waste Managers, Inc. (“National”),
appellant, to establish and operate a rubble landfill in Qdenton
(the “Landfill”), and the equally persistent opposition of Anne
Arundel County (the “County”), appellee, to that project.? The
County’s opposition to the Landfill has inpeded National’s
effort to acquire the requisite permt from the Mryland
Department of the Environnment (“NMDE"). Mor eover, the seem ngly
endl ess dispute concerning the proposed Landfill has spawned
numerous legal battles in various courts of this State,
i ncl udi ng many appel | ate proceedi ngs.

The current appeal concerns the denial of National’s
requests for injunctive relief and an appropriate purging
provi si on. Nat i onal sought to require the County to take the
necessary steps to enable MDE to process National’s request for
a State rubble landfill permt, which National nust procure
before it may legally operate the Landfill. In addition,
following a remand fromthis Court in connection with an earlier

appeal, National asked the trial court to set an appropriate

1 Qur opinion in this appeal was originally filed as an
unreported decision. W have published it pursuant to the
County’s request.

2 National, a wholly-owned subsidiary of the Halle
Conpanies (“Halle”), was fornerly known as Chesapeake Terrace,
Inc. (“Chesapeake”). W shall refer to Halle, Chesapeake, and
National collectively as “National.”



purge provision with respect to the trial court’s finding of
contenpt by the County. These requests resulted in tw orders
issued by the Grcuit Court for Anne Arundel County, both dated
Septenber 10, 1999. In one, the trial court declined to
establish a purge provision, reasoning that it was “unnecessary”
because appellant’s special exception expired by operation of
law on August 17, 1997. In the other, the court denied
National’s related requests for injunctive relief. Thereafter,
National noted this appeal,® which the County has noved to
di smi ss.

Appel l ant presents four rather |engthy questions for our
revi ew,

| . Did the trial court (Lerner, J.) err in denying
i njunctive relief on t he gr ound t hat a
nodi fication to purging provisions to a contenpt
order had nodified the underlying judgnents that
Anne  Arundel County violated State law by
deleting all reference to Chesapeake Terrace from
its SWWP, where the original judgnents had becone
| aw of the case by their affirmance by this Court
and the denial of a wit of certiorari by the
Court of Appeal s, and wher e this Court
specifically rejected the argunment raised in the
County’s pri or appeal , hol di ng t hat t he
underlying wit and order had not been nodified?

1. Did the trial court inproperly deny injunctive
relief on the ground that [National] failed to

3 Maryl and Code (1998 Repl. Vol., 1999 Supp.), § 12-303 of
the Courts and Judicial Proceedings Article (“C J."),
authorizes an interlocutory appeal fromthe denial of an
i njunction request.
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The County offers five grounds to support its notion

safeguard its special exception approval and that
such approval expired because [National] did not

open and operate its rubble landfill within two
years  of the decision of the “approving
authority,” as set forth in Section 12-107, where
[ Nat i onal ] has spent over nine years in

litigation with the County seeking to protect its
speci al exception rights and was prevented, as a
matter of law, from opening within the two year
peri od because of the County’s adjudged violation
of State | aw?

Did the two year period set forth in Section
12-107 start to run, where Section 12-242(C
of the County Code explicitly nodified the
term of rubble land fill special exceptions
to run concurrent with the issuance of a
permt by NMDE?

Was the two year period of Section 12-107 tolled
by the County’'s actions and NMWs resort to
litigation to protect its special exception
rights?

di sm ss the appeal:

A

The Denial of Appellant’s Mtion for Appropriate
Pur gi ng Provi si on Does Not Constitute An
Appeal abl e Order.

Even if [National] Is Permtted to Raise on
Appeal the Issue of [the] Purging Provision of
the Contenpt Order Issued Finally on August 21,
1997, the Appeal is Untinely.

[National] Is Not Entitled to Appellate Relief
Because It Failed to Exhaust Adm ni strative
Renedi es.

The Issues Raised by This Appeal Have Been
Render ed Moot .

The Law of the Case Dictates that the Appeal Be
Di sm ssed.
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For the reasons set forth below we shall vacate the court’s

orders and remand for further proceedings.

FACTUAL BACKGROUND*

The issues presented on appeal do not require a ful
recitation of the long and conplex history of this case.
I nstead, we concentrate on the facts pertinent to the issues
before wus, gleaned primarily from the record and earlier
appel | ate opinions. >

In 1990, National sought adm nistrative approval from the
County for a special exception and variance to operate a rubble

[andfill. After a County hearing officer denied National’s

“ W note that appellant failed to include a table of
contents with the Record Extract, as required by Mi. Rule 8-
504(a)(1). Instead, we have been provided with an “I ndex”

t hat has page nunbers that do not correspond to the docunents
in the Record Extract. The County, too, has failed to include
a table of contents for the appendix included with its brief.
See Md. Rules 8-501(h) and 8-504(a)(1).

°See Halle Cos. v. Crofton Civic Ass’n, 339 M. 131
(1995); Anne Arundel County v. National Waste Managers, Inc.,
No. 810, Sept. Term 1997 (filed Mar. 25, 1998), cert. deni ed,
350 Md. 275 (1998); National Waste Managers, Inc. v. Anne
Arundel County, No. 365, Sept. Term 1998 (July 16, 1998),
cert. denied, 351 Md. 286 (1998); Anne Arundel County v.
Nat i onal Waste Managers, Inc., No. 96, Sept. Term 1998 (filed
Sept. 29, 1998), cert. denied, 352 Mi. 336 (1998); Nati onal
Wast e Managers, Inc. v. Anne Arundel County, No. 365, Sept.
Term 1998 (July 16, 1998), cert. denied, 351 Md. 286 (1998).
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request for a special exception and a variance, National
appealed to the County’'s Board of Appeals (the “Board”). I n
1993, after a de novo review that produced 2000 pages of
testi nony and nunerous docunents, the Board granted the specia
exception and variance requests, subject to several conditions.
Thereafter, numer ous communi ty associ ati ons and sever al
i ndi vi dual property owners sought judicial review of the Board s
decision in the circuit court. The County becane a party to the
proceeding when the «circuit <court granted its notion to
i nt ervene.

Prior to the judicial review hearing in the circuit court
with regard to the special exception, a bill was introduced
before the County Council that included the Landfill in the
County’s Solid Waste Managenent Plan (“SWP").6 Subsequent | vy,
the legislation was anmended to omt any reference to the
Landfill.

At about the sane tinme that National began the speci al
exception process, it also began the permt application process
with MDE. See Code of Maryl and Regul ations (“COVAR’)
26.04.07.14-.16. In 1991, National submitted its request to MDE

for approval of the third and final phase of its application.

® COVAR 26.03. 03.02(A) provides: “Each county shal
mai ntain a current, conprehensive, [SWWP] which covers at
| east the succeeding 10-year period.”
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Because the Landfill was not included in the County’s SWWP in
May 1994, MDE suspended its consideration of National’s permt
application, pending receipt from the County of a witten
statenent (“Statenment of Conformance”) advising that the
proposed Landfill satisfied the applicable County zoning and
| and use requirenments, and was in conformty with the County’s
SVWWP. See Mi. Code (1982, 1996 Repl. Vol., 1999 Supp.), § 9-
210(a)(3) of the Environnment Article (“E. A").

On judicial review, the circuit court reversed the Board's
approval of the special exception and variance, on the ground

that the Board exceeded its de novo authority by inposing a

certain condition to its approval. National then noted an
appeal, and the matter proceeded directly to the Court of
Appeal s. In an opinion filed on July 17, 1995, that Court

reversed, upholding the Board s condition as *“justifiable,”
because it related “to the public health, safety and welfare.”

See Halle Cos. v. Crofton Cvic Ass’'n, 339 M. 131, 149 (1995)
(“National [17). Reconsi deration was denied on August 17, 1995.
Despite the decision in National |, the County declined to

send a statenment of conformance to MDE. Accordingly, on Cctober
9, 1996, National filed a seven-count conplaint against the
County in the Crcuit Court for Anne Arundel County. The first

three counts are relevant here. In the first count, Nationa
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sought a wit of mandanus requiring the County to include the
Landfill in its SWWP. In the second count, National also
requested a wit of mandanus, directing the County to issue the
St at ement of Conf or nance. The third count sought a declaratory
j udgnent that: (1) National is entitled to have the Landfill
included in the SWWP; (2) National is entitled to delivery of
the Statenment of Conformance to MDE, and (3) the County acted
unlawfully in failing to include the Landfill in the 1994
amendnents to the SWWP

On Novenber 1, 1996, National filed a nmotion for partial
sunmary judgnment, limted to counts 1 and 3, in which it asked

the court to: (1) issue a wit of mandanmus directing the County

to include the Landfill in its SWW, and (2) declare that the
County’'s failure to include the Landfill in its SWP was
unl awf ul . Al though Count 3 asked for both a declaration

requiring inclusion of the project in the SWW and a Statenent
of Conformance, the notion itself only sought, based on Count 3,
a declaration “that the County’'s failure to include the
[Landfill] in its [SWW] violates [National’s] legal rights
under State law (Count 3).” The County filed a cross-notion for
sumary judgnent on all counts.

Foll owi ng a hearing on February 28, 1997, the circuit court

(Geene, J.) denied the County’'s notion but granted partia
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summary judgnent to National. In its ruling, the court said
that National was “entitled to partial summary judgnment on count
1, mandanus, ordering that the [National] project be included in
the SWM Plan . . . .7 It also ruled that National was entitled
to a declaration that the County had violated State |aw by
failing to include the proposed Landfill in the SWP.
Accordingly, the court required the County to anmend the SWWP to
include the proposed facility. Neverthel ess, the trial court
recogni zed that “final authority” for the project rested wth
the State, and that the court’s determination “only gives
[National] a right to be included in the Plan,” but *“does not
require the MDE to issue a permt.” In other words, it was
up to MDE to determ ne whether to issue the permt. The court’s
opi nion and order of March 26, 1997, further provided, in part:
ORDERED and DECLARED that the [Landfill] Dbe
included in the Anne Arundel County [SWWP]; and it is
further
ORDERED and DECLARED that the County in deleting
all reference to [the Landfill] as a proposed facility
in Bill 14-94 invaded the State’'s permt review
prerogative; and it is further
ORDERED and DECLARED that the County shall amend
the [SWWP] to include [the Landfill] as a proposed
facility consistent with the | aw
On April 18, 1997, the County filed a notion to revise the
order of March 26, 1997, as well as a notion to stay enforcenent
of the judgnment, pending resolution of the notion. Less than a

week |ater, while the revisory notion was pending, the County
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noted an appeal to this Court fromthe order of March 26, 1997.

See Anne Arundel County v. National Waste Managers, Inc., No.
810, Sept. Term 1997 (filed Mar. 25, 1998) (“National 117),
cert. denied, 350 M. 275 (1998). The County also filed a
second notion to stay enforcenent of the March 26th order, based
on the pending appeal. After the circuit court denied the
notions, the County petitioned this Court to stay the order of
March 26, 1997, pending disposition of the appeal. We deni ed
t hat request on June 27, 1997. On July 16, 1997, the Court of
Appeal s inposed a brief stay of enforcenent pending its review
of a petition for certiorari.

On June 3, 1997, in the mdst of the County’ s unsuccessful
efforts to obtain a stay of judgnment, National filed its first
petition for contenpt, alleging that the County had failed to
conply with the order of March 26, 1997. National averred:

It has been nore than two nonths since this court

issued its order declaring that the County violated

the law and requiring the County to renedy its

unl awful action by conplying with the law i medi ately.

The County has done nothing to conply.

Therefore, National requested, inter alia:

That this Court pass an Order requiring the Defendant

to commence action wthin 24 hours necessary to

include the Project in its Solid Wste Mnagenent

Plan, and to deliver to the State within 24 hours the

witten statenent t hat the project neet s al |

appl i cabl e County zoning and | and use requirenents and
is in conformty wth the County’s Solid Wste

-10-



Managenent Pl an.

In its answer, the County defended |argely on the grounds
that it had appealed the circuit court decision, and it had
obtai ned a stay of enforcenment fromthe Court of Appeals on July
16, 1997, rendering the circuit court wthout jurisdiction to
take further action wuntil resolution of the appeal in this
Court. After the Court of Appeals denied the County’s request
for stay, the County filed an anended answer to the contenpt
petition, denying that it was in contenpt.

Following a hearing, the circuit court found the County in
contenpt of its order of Mirch 26, 1997. In an oral opinion,
t he court reasoned:

In this case, it has been a long struggle, a long

battl e between [National] and the county to get the

devel opnent of [National’s] property. The Court
drafted an Opinion in March of 1997 in light of the
request for mandanus, a witten Opinion, which in
reading it again, it is very clear and very concise as

to what the Court was directing.

On August 1, 1997, the circuit court issued a contenpt order
(the “original contenpt order”) stating, in part:

1. [ The County] is hereby adjudged in contenpt of

this Court’s order dated March 26, 1997, and is hereby

fined the sum of Two Hundred and Fifty Thousand

Dol l ars ($250,000) for its contenpt of the Order of

this Court, and

2. That [the County] may purge itself of that

contenpt by taking each and every of [sic] the

foll ow ng actions:
A. [The County], through its Departnment of Public

Works shall provide within five days of the date of
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this Oder, its witten statenment to [MDE] that the
[ Landfill] meets all applicable county zoning and | and
use requirements and is in conformty wth the
County’s [ SWWP]; and

B. [ The County] take [sic] all steps consistent
with law to act wupon an ordinance to include [the
Landfill] in the Plan as an energency nmeasure,
effective as of the date which it is enacted; and

C. [ The County] shall enact that neasure at the
earliest possible date, represented by the County to
be Septenber 2, 1997; and,

D. [The County’s] role in landfill regul ation has
been imted by [ MDE]. Therefore, [the County] may
add to the language set forth in the proposed
ordi nance submitted to this Court a statenment of the
hi story of the proceedings related to [the Landfill],
but shall delete the proposed | anguage, cited bel ow

Due to the amount of tine that has passed
since the initial application, [MD has
required updat ed t echni cal report
subm ssions prior to scheduling the public
hearing on the proposed plan. Many of the
site specific information such as facility
size, design specifications, buffer zones,
envi r onnent al control s, waste types and
guantities, waste sources, facility service

capacity and |ife projects, therefore are
not known at this tine. Once all this
information is nmade available to the County,
this Plan will be anended to include such

information as well as the manner by which
the facility will operate.

(Footnotes omtted).

Thereafter, the County conplied with 8 2. A of the original
contenpt order when, on August 4, 1997, the Deputy Director of
the County’'s Departnment of Public Wrks sent a Statenent of
Conformance to MDE. It said:

Pursuant to the enclosed judicial order, the Anne
Arundel County Departnent of Public Wrks infornms you
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that the [Landfill] neets all applicable [C]ounty
zoning and land use requirenents and is in conformty
with the County [SWWP].

As we shall see, infra, the County’'s Statement of Conformance
had a rather short life span.
On August 21, 1997, the circuit court anended its original

contenpt order, sua sponte (the “anmended contenpt order”),

pursuant to C J. 8§ 6-408. The anmended contenpt order provided,
in part:

The issue here is not the process by which the
County conplies with State |aw That matter was not
presented to the Court. Therefore, the County is not
restricted in wusing nmethods available to it to
acconplish its legislative mandate, as declared in the
order of this Court dated March 26, 1997.

Therefore, it is .

ORDERED, that provisions 2.B, C, and D, of the
[original contenpt order], are, hereby deleted as
those provisions are unnecessary in view of the
County’s certification of conpliance with provision
2. A

ORDERED, that [the County] shall conply with State
law, as interpreted above by the Court, so that MDE
may consi der whether the [Landfill] is needed.

ORDERED, that all other provisions of [the
original contenpt order] remain in full force and
effect.

The trial court issued the anended contenpt order, which
del eted paragraphs 2.B, 2.C, and 2.D of the original contenpt

order, after it became aware that the County had conplied with

1 2. A of the original contenpt order. (Cbviously, the court did
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not then know that the County would later w thdraw the Statenent
by Conformance by advising MDE that the special exception had
expired. In doing so, the County, in effect, rendered the
Statenent of Confornmance, issued to satisfy § 2.A of no help
wth regard to National’s effort to secure the necessary ME
permt.

On August 28, 1997, during the pendency of the County’s
appeal from the Order of March 26, 1997, the County noted yet
anot her appeal to this Court, which challenged the findings of
contenpt in both the original and anmended contenpt orders. Anne
Arundel County v. National Waste Mnagers, Inc., No. 96, Sept.
Term 1998 (filed Sept. 29, 1998) (“National I11”), cert. denied,
352 Mi. 336 (1998).

Whil e both of the County’s appeals were pending, the County
sent two letters to MDE, one on Novenber 19, 1997, and the other
on Decenber 10, 1997. Both letters advised MDE that National’s
speci al exception had expired by operation of |aw in August
1997.7 In the letter of Novenber 19, 1997, the County’s

Departnent of Planning and Code Enforcenment wote to MDE stating

"Curiously, in the factual summary of its brief,
appellant only nentions the letter of Novenber 19, 1997. W
al so note that the County advised MDE that the specia
exception expired on August 23, 1997. The County | ater
corrected that assertion, stating that “the actual expiration

date was August 17, 1997.”
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that, pursuant to Anne Arundel County Code, Art. 28, 8§ 12-107(a)
(1985 & Supp. 1999) (“A A C.C."),% National’s “special exception
approval obtained . . . on Decenber 12, 1993, was rescinded by
operation of |law effective August 23, 1997 [sic].”

Thus, the County asserted that the special exception expired
on August 23, 1997, even though it had witten to MDE | ess than
three weeks earlier, on August 4, 1997, advising that National’s
proposed landfill “is in conformty with the County [SW®FP].”
The County’s letters spawned the filing by National in Decenber
1997 of a second contenpt petition. In that petition, Nationa
conpl ained that the County had failed to conply with either the
original or amended contenpt order.

A few nonths later, on March 25, 1998, this Court filed its
opinion in National 11, affirmng the Oder of Mrch 26, 1997
That Order, as we noted, granted partial sumary judgnent to
National wth respect to counts 1 and 3 of its conplaint. The
Court of Appeal s subsequently denied certiorari.

On April 17, 1998, the County filed an anended answer to

National s second contenpt petition.® The County clained, inter

alia, that it conplied with the purge provision when, on August

8 Unl ess otherwi se noted, all references to AAA.C.C. are
to Article 28, zoning.

°®Its first answer was filed one day earlier and was not
materially different.
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4, 1997, it notified MDE that National was in conformty wth
the SWWP. The County al so noted that the anmended contenpt order
“deleted any directive that the [Clounty’s SWM Pl an be anended
to include” the Landfill. Further, the County asserted that
National’s special exception approval expired by operation of
law on August 17, 1997, and National “failed to apply for
extension of the approval.” Therefore, it clainmed that,
pursuant to A ACC 8§ 12-107, the County had the right to
inform MDE that the special exception had expired, which it did
by letter of Novenber 19, 1997

According to the County, National was required by A A C C
§ 12-107 to operate the Landfill wthin tw years from its
recei pt of the special exception. The County recogni zed that
the two-year period set forth in § 12-107 “was tolled by the
litigation arising directly from the grant of special exception
approval . Such litigation concluded with the issuance of the
court of special appeals’s [sic] mandate on August 17, 1995."10
Thus, according to the County, the two-year period was tolled
until August 17, 1995, and expired on August 17, 1997. The
County al so nmaintained that the lower court’s orders did not bar

the County from notifying MDE “of the current status of an

W note that it was the Court of Appeals that denied
reconsi deration in National | on August 17, 1995.
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applicant’s special exception approval,” nor did they excuse
National from its obligations to conply with local law and
“safeguard” its special exception.

A hearing was held on National’s second contenpt petition
on April 20, 1998. In a nmenorandum opinion and order filed on
April 22, 1998, the court (Lerner, J.) denied National’s second
contenpt petition, reasoning, in part:

The County cannot be held in contenpt of Judge

Greene’s [original contenpt] order as long as the

County has conplied wth the order. The order

specifically required that the County take the steps

listed [in 8 2 of the original contenpt order] in
order to purge the $250,000 fine for contenpt. The

County did conply with Judge Geene’ s order. The
County sent a letter to MDE on August 4, 1997, stating
that the [Landfill] “neets all applicable county

zoning and land use requirenments and is in conformty
with the County [ SWWP].”

Meanwhi |l e [ National’s] special exception approval
which was granted on Decenber 12, 1993 expired on
August 17, 1997. The applicable section of the Zoning
Article of the Anne Arundel County Code specifically
states:

§ 12-107 RESCI SSI ON.
(a) Except as provided in subsection
(b) or subsection (c) of this section,
approval of a special exception is rescinded
by operation of lawif:
(1) action to inplenent the use is
not begun within one year after the decision
of the approving authority; and
(2) the use is not conpleted and
in operation within two years after the
deci si on.
Even though [ National] received its specia
exception approval on Decenber 12, 1993, and was to
expire on Decenber 12, 1995, due to the two year tine
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franme provided by the County Code, the approval date
was extended until August 17, 1995. The approval date
was tolled until August 17, 1995, because that was the
date of the Court of Special Appeals mandate [sic][,
Therefore, the special exception approval was to
expire on August 17, 1997.

The County cannot be held in contenpt of a court
order for [National’s] failure to conply wth specific
provi sions of the County Code. The County was wel |
within its right to notify MDE on Novenber 19, 1997
of the expiration of [National’ s] special exceptions
approval . It was [National’s] responsibility, not the
County’s, to safeguard it [sic] special exception
approval by requesting an extension prior to its

expiration on August 17, 1997. Therefore, because
[ National] did not seek an extension of its special
exceptions approval, it has lost the approval. The

County cannot be held in contenpt for such a result.
(Enphasi s added) (citations omtted).

On May 1, 1998, National filed a notion to alter, amend, and
revise the judgnent denying its second petition for contenpt
whi ch was denied on May 19, 1998. As a result, National filed
an “anmended” notice of appeal'? to this Court on My 28, 1998
challenging the circuit court’s denials of the second contenpt
petition and the revisory notion. Pursuant to the County’s

notion, we dismssed that appeal on July 16, 1998.13

'See Footnote 10, supra.

21t is unclear fromthe record if an earlier notice of
appeal was filed as to these specific conplaints.

B Al'though the nmandate is in the record with respect to
the dism ssal, we are unable to |ocate in the record our O der
di sm ssing the appeal, the County’s notion to dism ss the
(continued...)
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Subsequently, on Septenber 29, 1998, we issued our opinion

in National 111, which affirmed the finding of contenpt enbodi ed
in the original and amended contenpt orders. National 111, slip
op. at 15. Neverthel ess, we vacated the purge provision set
forth in 8 2.A of the original contenpt order. W did so

because National only noved for summary judgnent with respect to
Counts 1 and 3 of its initial conplaint, and the Statenment of
Conf ormance that was the essence of the purge provision in f 2. A
was the subject of Count 2. Al though Count 3 also included a
request for the Statenment of Conformance, National did not ask
for relief pursuant to that count in its summary judgnent
not i on. Consequently, we concluded that § 2. A of the original
contenpt order exceeded the scope of the March 26th order.
Because the court deleted the other purge provisions when it
issued its Anmended Contenpt Order, we remanded “to the circuit
court for reconsideration of an appropriate purging provision.”
ld., slip op. at 18.

On Decenber 1, 1998, appellant noved for partial summary
judgment as to Count 3(b) of its <conplaint, seeking a

declaratory judgnent that the County acted unlawfully by

13(...continued)
appeal, or National’s opposition to it. Therefore, we do not
know the basis for the notion or the reason for our decision
to dism ss the appeal.
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refusing to issue a witten Statenent of Conformance to ME
pursuant to E A 8 9-210, informng MDE that the Landfill
conforms with the SWW and other zoning and |and use
regul ati ons. National also requested an injunction directing
the County to provide the statenment of confornmance.

Thereafter, on or about July 7, 1999, National filed an
“Amendnment by Interlineation,” anending National’'s October 9,
1996, conplaint by adding Count 8 as well as several new factual
avernments. Count 8 read, in pertinent part:

The County’s action in forwardi ng the Novenber 19,
1998, [ sic] letter to MDE notifying MDE that
[ National *s] special exception had been rescinded, has
unlawful ly blocked the processing of [National’s]
state rubblefill permt application and has unlawfully
interfered with the pre-enptive state statutory schene
for rubble licensing . . . .

Werefore, [National] prays that this Court:

(a) Issue an injunction directing the County to
forwmard a witten statement to MDE withdrawing its
| etter dated Novenber 19, 1998 [sic] and to notify MDE
that the [Landfill] neets all applicable zoning and
| and use requirenents . . . [

National also filed a “Request for the Inposition of an

Appropriate Purging Provision” (the “purge notion”) and two

separate injunction requests, each styled *Request For
| njunction.” The first asked the court to issue a permanent
injunction requiring the County to place the Landfill in its

“Appellant did not nention the County’s letter of
Decenber 10, 1997.
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SWVP. The second sought an injunction in accordance w th Count
8 of National’s anmended conplaint. Although it is unclear from
the record, it appears that National’s sunmary judgnent notion
of Decenber 1, 1998, its requests for injunction of July 7,
1999, and the purge notion, were all before the court at an
evidentiary hearing on Septenber 9, 1999. The next day, the
court (Lerner, J.) issued the two orders that are at issue here.
In one, the court refused to grant appellant’s requests for
injunctions. The other denied the purge notion. The court did
not specifically address National’s Decenber 1, 1998, summary
j udgnent notion, however.

Wth respect to the Order denying the injunction requests,
the court explained the basis of its decision in a footnote,
stating: “Judge Greene’s Anmendnent deleted the request that the
County include the Chesapeake Terrace Facility in the solid
wast e managenent plan by Order dated August 21, 1997. Judge
G eene deened the plan unnecessary.” The court did not address
the significance, if any, of Judge Geene’'s decision to issue
t he Anended Contenpt Order after he was inforned that the County
had conplied on August 4, 1997 with ¢ 2. A of +the original
contenpt order. Wth respect to the other Oder denying the
purge notion, the court also provided its reasoning in a

f oot not e. It said:
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This issue is noot. On April 21, 1998, there was a
denial of the second Petition for Contenpt. Thi s
court found that the County acted properly in
contacting the Maryl and Departnent of Environment that
the special exception granted [to National] expired on
August 17, 1997 and there was no need for the county
to include the property in the [ SWP].

Appel I ant noted the present appeal (“National V') fromboth

orders of Septenber 10, 1999. W shall include additional facts
in our discussion.
DI SCUSSI ON

We begin our analysis with consideration of a threshold
guestion: Did National’s special exception expire by operation
of law on August 17, 1997, as the County contends and as the
court below rul ed. If National’s special exception expired in
Decenber 1997, the County maintains that National would not have
been entitled to the injunctive relief requested at the hearing
in Septenber 1999, or to a revised purge order.

A ACC, At. 28, 8§ 12-107 is relevant here. It provides:

(a) Except as provided in subsection (b) or
subsection (c) of this section, approval of a specia
exception is rescinded by operation of lawif:

(1) action to inplenment the use is not begun
within one year after the decision of the approving
authority; and

(2) the use is not conpleted and in operation
within two years after the decision

(b) A special exception for a clay and borrow pit
or sand and gravel operation is rescinded by operation
of law if action to inplenment the use is not begun
within one year after approval of all necessary
permts, but no later than two years from the date of
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the granting of the special exception, unless the

applicant has diligently pursued all permts and not

recei ved them despite due diligence.

(c) Wth respect to a special exception for a
substation, the approving authority may, for good
cause shown, extend the time periods set forth in
subsections (a)(1) and (2) of this section by up to
two and one-half years each.

(Enphasi s added).

National clains that A ACC § 12-107 nust be read in
conjunction with A ACC § 12-242. Section 12-242(b) sets
forth specific criteria applicable to rubble landfills. In
addition, 8 12-242(c) provides that “[t]he term of a special
exception for a sanitary landfill operated solely for the
di sposal of rubble shall be concurrent with a permt or any
extension of a permt for the operation that is issued by the
State.” Thus, appellant contends that, through the enactnent of
8§ 12-242(c), the County Council *“necessarily nodified the
operation of § 12-107(a) to run from the issuance” of an ME
rubble landfill permt. Because National does not yet have a
permt from MDE, National clainms that, logically, the term of
its special exception cannot expire under 8 12-107(a), before it
even begins under § 12-242(c). Nati onal argues: “As landfills
cannot open as a matter of law without the issuance of a permt

from MDE, it can hardly be concluded that the special exception

approval will expire during that state permt process.”
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National also maintains that 8 12-242 “brings rubble fills in
line with the |aw addressing those sand and gravel operations.”
Therefore, appellant asks us to conclude that, through enactnent
of 8§ 12-242(c), the County Council sought to treat rubble
landfills in the same manner as other land uses specified in 8§
12-107(b).

Appel l ee counters, inter alia, that National’s contentions
concerning 88 12-107 and 12-242 contravene well established
tenets of statutory construction. The County contends that the
plain |anguage of 8§ 12-107 clearly provides that a special
exception lapses by law if the use is not in operation within
two years after issuance of the special exception. Mor eover,
the County mintains that the permt process provides for
exceptions to the two year |imt only in Iimted circunstances
that do not apply here. For exanple, 8 12-107(b) provides for
an exception only for clay and borrow pits and sand and grave
oper at i ons. A special exception for these operations expires
“one year after approval of all necessary permts,” or tw years
after the date of the granting of the special exception,
whi chever cones first, wunless “the applicant has diligently
pursued all permts and not received them despite due
diligence.” In addition, 8 12-107(c) only provides for a “good

cause” extension wth respect to substations, which are not
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involved in this case. As the statute does not include rubble
landfills, the County argues that the limted exception provided
by 8§ 12-242 does not benefit National.

We shall focus on National’s contention that the tinme period
set forth in 8 12-107 was tolled by the entire course and
duration of the litigation, as well as the County’'s conduct.
Notwi t hstanding the zoning approval, National clains that the
County prevented it from operating the Landfill within the tine
prescribed by 8 12-107 and, therefore, the special exception did
not | apse.

It is undisputed that the special exception alone did not
entitle National to operate the Landfill; National could not
lawfully operate the Landfill wthout the necessary permt from
IVDE. According to National, the County's failure, since 1994,
to include the Landfill in the SWW precluded National from
obtaining the requisite permt from VMDE. Moreover, although the
Court of Appeals issued its decision in National | in 1995, the
parties have been engaged in ongoing litigation, since 1996, by
whi ch National has attenpted to force the County to place the
proposed Landfill in the SWP. Gven the facts and
circunstances attendant here, we are persuaded by National’s
claim that the two-year period set forth in 8 12-107(a) was

tolled during the entire course of the litigation in this case.
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We expl ai n.

We begin by noting that the County has readily acknow edged
that the principle of tolling has sone application in this case.
According to the County, “the two-year period set forth in [8§
12-107 of] the [County] code was tolled by the Ilitigation
arising directly from the grant of special exception approval.”
Thus, the County conceded below, as it does here, that
Nat i onal’s special exception, which was granted on Decenber 12,
1993, did not expire tw years later on Decenber 12, 1995.
Rat her, the County namintains that the special exception was
valid until August 17, 1997, which was two years from the date
on which the Court of Appeals denied reconsideration in National
. Halle, 339 Md. 131. But, because National did not inplenent
the special exception by the tolled date, the County contends
the special exception expired two years later, on August 17,
1997, pursuant to § 12-107.

The circuit court adopted the County’'s view as to tolling
It expressly determined that the two-year period set forth in §
12-107(a) was “tolled” pending resolution of National I,
i nvol ving the direct challenge to the special exception.

Both the County and the trial court seemngly ignored the
hi story of extensive litigation involving the parties, arising

from the County’'s failure or refusal to take the appropriate
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action to enable National to pursue acquisition of the permt
from MDE, in order for National to inplement the special
exception. Mreover, neither the County nor the court addressed
why the continued litigation in this case does not have the sane
tolling effect on 8 12-107 as did the first round of litigation

in National |I.

In its brief, the County asserted that National “had, at the
very | east, between August 1995 and August 1997 to inplenent the
use or to seek an extension, [but] it failed to do so.” The
County argues that National could have and should have sought “a
variance fromthe tine limts” of § 12-107, pursuant to A A CC
8§ 16-101. Because it failed to do so, the County contends that
t he special exception |lapsed. Section 16-101 states:

8 16-101. General powers and duties of Adm nistrative
Hearing O ficer.

(a) The Admnistrative Hearing Oficer shal
conduct a public hearing on a petition filed for
changes or reclassification of the use of property.
The Administrative Hearing Oficer shall grant or deny
the change or reclassification in accordance with | aw.

(b) The Administrative Hearing Oficer may grant
variances from and make special exceptions to this
article, subject to the provisions of this article.

(c) The Adm nistrative Hearing Oficer may inpose
additional restrictions, <conditions, or Ilimtations
applying to a zoning map anmendnent, special exception,
or variance as may be considered appropriate to
preserve, inprove, or protect the general character
and design of the land or inprovenents, or of the
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surroundi ng or adjacent |and and inprovenents. After

the zoning or rezoning of land, the Admnistrative

Hearing O ficer is authorized to approve or disapprove

t he design of buildings, construction, |andscaping, or

ot her inprovenents, alterations, or changes nade or to

be made on the subject land to assure conformty wth

the intent and purpose of this article.

The County has not referred us to any authority that
suggest s t hat § 16- 101 applies under t he particul ar

circunstances of this case. Cf. Crommell v. Ward, 102 M. App

691, 719 (1995) (stating that a variance nust be based on
uni queness of difficulties with respect to the particular |and).
| ndeed, we do not see how National would have been entitled to
obtain an extension of the special exception pursuant to § 16-
101. Alternatively, in a footnote, the County refers us to two
New York cases to support its claimthat, even if § 16-101 does
not apply here, ®“an approving authority has the discretion to
extend special exception approval.” \Wether such discretionary
authority exists is beside the point. The alleged discretionary
authority does not support the County’s position that Nationa
was required to seek an extension.

Additionally, the County asserts that appellant’s “cause
does not warrant the application of equitable relief.” It could
only reach that conclusion by overlooking what happened in the
period after the Court of Appeals denied reconsideration in

National 1 on August 17, 1995. See Halle, 339 Md. at 131. As
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we noted, this matter arises from National’s suit, filed against
the County in 1996, seeking to enforce National’s right to
include the Landfill in the County’ s SWHFP. Nat i onal prevailed
when the trial court awarded partial summary judgnent to
appellant in March 1997, “ordering that [National’'s] project be

included in the SWM plan” and issuing “a declaration that the

County has violated the law in failing to do so.” Nat i onal
still could not obtain MDE review, however, because the County
chall enged the court’s ruling on appeal. That chal l enge failed

when, in March 1998, this Court, inter alia, upheld the trial

court’s Order of March 26, 1997, by which the County was ordered

to include the Landfill in the SWP. See National 11. After
the County was found in contenpt in August 1998 for failing to
abide by the Oder of Mrch 26, 1997, the County sought to
overturn that finding on appeal. Again, the County was rebuffed
when we issued our decision in National I1Il in Septenber 1998.
There, we recognized in dicta that we had before us “the third
in a series of appeals involving the County’s attenpts to bl ock
National’s efforts to operate a rubble landfill . . . .~ I d.,
slip op. at 1 (enphasis added).

It is clear that, since 1994, with the exception of the
brief period from August 4, 1998 to Novenber 19, 1998, when the

County sent MDE the Statement of Conformance because of the
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purge provision, the County has never taken any meani ngful steps
to include the Landfill in the SWHFP. Therefore, MDE has not
been able to undertake review of National’s permt request,
despite zoning approval from the Board. Although the trial and
appellate courts of this State have ruled against the County
virtually every step of the way, National is no further along in
its quest to operate the Landfill than it was when it first
began the project alnost a decade ago. To the contrary, if the
County is correct that the special exception has now expired,
National’s position has deteriorated substantially. | ndeed,
National wll have lost the proverbial war despite w nning
al nost every battle.

To be sure, we do not fault the parties for exercising their
l egal rights. At the sane tinme, we cannot disregard that delay
is an inherent consequence of litigation, and the County’s
repeated attenpts to litigate National’s right to proceed with
the Landfill wultimately mnmade it inpossible for National to
comply with § 12-107. If the County were correct in its
analysis as to tolling, it would nean that a devel oper facing a
time-related condition could alnost always be thwarted in its
efforts by the inevitable delay resulting from Ilitigation,
regardl ess of the nerits; the right to proceed would necessarily

expire before a court could rule otherw se. We cannot accept
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that logic, which elevates |egal ganesmanship to new heights.
Here, National did not conply with 8§ 12-107 because the County’s
exercise of its rights made it inpossible for National to do so.

We have not uncovered any Maryland cases discussing the

concept of tolling in the context of this case. Nor have we
been referred to any applicable Mryland cases. Nevert hel ess,
other authorities suggest, by analogy, that the tolling

principle ought to apply to the circunstances of this case.

The County acknowl edges that § 12-242 “was intended to
statutorily capture the judicial doctrine of ‘vested rights.’”
It distinguishes the present case from a vested rights case,
however, because National never acquired a permt. The County
contends that when an entity has obtained a permt, it has
obtained a right “deserving of a higher |evel of protection and
should not be lost sinply through the passage of tinme.” To be
sure, a special exception is not a permt. Nevert hel ess, we do
not believe the outconme of this case necessarily depends on
National’s status as a permttee.

Li ke the special exception in issue here, permts are often
conditioned upon commencenent of the particular use within a
specified period. 4 ZIEGER, RATHKOPF S THE LAW OF ZONI NG AND PLANNI NG,
§ 50.03 (4'" ed. Rev. 1994). The majority view provides that a

permttee nmay acquire vested rights to continue construction, or
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“to initiate and continue a use” when, in “good faith,” and
acting wwth diligence, the permttee “1) nmde a substantial
change of position in relation to the land, 2) mde substantia
expenditures, or 3) incurred substantial obligations.” Id., 8
50. 04 (enphasis added).

Mor eover, Rathkopf recognizes that circunstances may arise
that toll the applicable tinme period. If a nunicipality
“Wllfully delays processing an application in order to prevent
an applicant from securing vested rights through substanti al
construction . . . the courts grant the permttee a period of

time to attenpt to secure that state of conpletion that wll

vest his right thereto.” ld., 8§ 50.03. Further, the tine
period in issue is ordinarily tolled during litigation “for a
period equal to the tinme that elapsed . . .” as a result of the
[itigation. ld., 8§ 50.04. In addition, when “a municipality,

by action or inaction, prevents, interrupts, or interferes with
a permttee’'s efforts to continue work to conpletion, the tine
period is tolled.” 1d., § 50.03.

The case of Fronmer v. Two Hundred Post Associates, 32 Conn.
App. 799, 631 A 2d 347 (1993), is particularly instructive.
There, a challenge was lodged to the extension of a wetlands
permt issued to a devel oper. The permt was conditioned upon

the devel oper obtaining a zoning permt and commenci ng
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significant activity within one year of issuance of the permt.

Subsequently, the plaintiff clainmed that the permt expired “by

t he passage of tine.” ld. at 350. The court noted, however,
that the *“defendants have been involved wth the present
application for an inland wetlands permt since 1987 [(i.e., 6
years)] because of the appeals brought by a single plaintiff,”
id., who challenged every phase of the process, such as zoning
site plan approval and coastal area nmanagenent site plan
approval . Accordingly, the court held “that, on the facts of
this case, in which a valid permt was issued to conduct a
regul ated activity within a specified tinme period and appeals
from the granting of the necessary pernmts to conduct that
activity were not resolved within the time period during which
the activity was required to begin, that tine period is tolled
until all Ilitigation is conpleted.” ld. at 349. The court’s
reasoni ng i s conpelling:
In this case, the defendant[s] conplied with all
the applicable regulations in obtaining their permts,
and the plaintiff exercised his legal right opposing
the granting of the permts before the appropriate
boards and the courts. The defendant[s] prevailed
both before the regulating agencies and in the courts.
Yet, six years later, the plaintiff is before this
court arguing that because of the passage of tinme the

i nland wetl ands permt has expired.

The regulatory process is not designed to be a
spider’s web, snaring one who follows all t he
regul ations and statutes, obtains all the necessary
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permts, and successfully defends a series of appeals,
but then loses his right to proceed because the
passage of time has caused the permts to expire.
ld. at 353.
Cardinale v. Otawa Reg’'l. Planning Comrin, 89 Chio App. 3d
747, 627 N.E. 2d 611 (1993), is equally hel pful. In that case,

a devel oper challenged the lower court’s refusal to stay the

expiration of a conditional plat approval granted by the

pl anni ng conm ssi on. Al though the developer had obtained
prelimnary approval, he had to satisfy certain conditions
wthin a year. In the neantinme, several adjoining |andowners
chal l enged the plat approval. Accordingly, the devel oper

requested an extension to conplete the conditions, but the
request was deni ed.

On appeal, the developer clained, inter alia, that the
pendency of the litigation should toll the tine limt because it

prevented him “from tinely satisfying conditions attached to a

final plat approval . . . .7 ld. at 614. Further, the
devel oper argued that “the net effect of the appeal, in
combination with an inflexible tine requirenment, is that any

‘“ninby’ has the capacity to block a project nerely by bringing
suit.” Id. at 615 (footnote omtted). The court agreed,
stating: “The inherent delays in the normal course of a |awsuit

may then effectuate the renmedy an opponent seeks wthout any
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court ever reaching the nerits of the case.” 1d. Mreover, the

court |labeled as “unjust” the “specter of the adversaries of

devel opnent prevailing without a hearing on the merits

| d. Therefore, the court concluded that, “when it is equitable

to do so,” the developer’'s time within which to conply wth

certain conditions should be tolled, if the developer “is
prevented from satisfying the named conditions by the |egal
intervention of third-party adversaries . . . .” 1d.

Belfer v. Bldg. Commir of Boston, 363 Mass. 439, 444, 294

N. E.2d 857, 860 (Mass. 1973), also provides guidance. Ther e,
Carol Managenent Conpany (“Carol”) filed an application for a
building permit requesting permssion to erect a nmnulti-story
building. The permt was denied on the ground that the proposed
bui l ding violated certain provisions of the l|ocal zoning code

Carol appealed to the board of appeal and obtained the necessary
variances, which entitled Carol to a building permt for two
years. By statute, the variances would expire if not wused
within two years from issuance. The issuance of variances was
chal l enged on appeal by persons claimng to be aggrieved.
Consequently, Carol sought declaratory relief, asking the court
to rule that the appeal challenging the variances tolled the two
year period during which the variances had to be used. The

court concluded that “relief fromtine limtations . . . where
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a |legal inpedinent exists to the use of a benefit, should

be given where an appeal from the granting of the variance
creates . . . real practical inpedinents to the use of a
benefit.” Id. at 860. It reasoned that “[o]therwi se a vari ance
which was lawfully awarded can be frustrated by the delay
inherent in an appeal” and “[u]lnless an appeal tolls the tine
period, many vari ances woul d be neaningless.” Id.

We al so consider noteworthy the case of Preseault v. Weel

123 Vt. 247, 315 A 2d 244 (Vit. 1974). There, the permt was
issued to a developer to construct famly houses, but the
permt was only valid for a year. The devel oper did not start
construction within a year because of several “legal battles”
wi th adjoining |andowners. 315 A 2d at 245. Meanwhi | e, the
city had changed its zoning ordinance so that the devel opnent no
| onger conplied with the new law, and the builder was unable to
renew the permt because of the change in the zoning |aw and the
failure to commence construction. Moreover, there was no
“specific process” for renewal. | d. The devel oper sued for
declaratory and equitable relief, alleging that he had acquired
a vested right to the permt. The court agreed.

The court recognized the right of a nunicipality to
establish a “limt to the duration of a building permt” in

order to “control the use and devel opnent of land in the face of
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changing conditions.” Id. at 247. | ndeed, the court was
m ndful that sonme developers would “do nothing,” and then
bel atedly “conmence construction distasteful to, and |ong
proscribed by, the nunicipality.” | d. But, even though the
buil der in question had not begun construction, he had expended
substantial sums for architectural, surveying, and |egal fees

and the court believed that his efforts should not be rendered
“worthless” by the conduct of a municipality that subsequently
deened the project “nonconformng.” | d. The court expl ai ned

[Rlather than sitting on his permt the plaintiff,

t hrough counsel, has spent a substantial anmount of
time sitting and standing in courtroons . . ., trying
to maintain the foothold he obtained during the short
period of tinme when the Cty . . . approved of his
devel opnent proj ect. The first decision below in the
case of In re Preseault, supra, occurred on June 8,
1971. That decision followed hearings held prior to
t hat date. This Court remanded when that controversy
reached us, and the plaintiff asserts that litigation
since that remand conti nues. The petition to enjoin
the plaintiff from building the duplexes was brought
by the adjacent |andowers on June 21, 1971. Thi s

Court’s decision in plaintiff’s favor came on July 11,
1973, when it denied notion for reargunent

315 A 2d at 247 (internal citations omtted). Mor eover, the
court added:

We conclude that the nore soundly reasoned cases from
ot her jurisdictions support the proposition that where
a valid permt is issued for a specified period, and
where actual construction is delayed by litigation,
involving parties who have standing to oppose
construction, past that tinme, a permttee otherw se
proceeding in good faith is entitled to reissuance of
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that permt, even where the zoning was neanwhile
changed so that the project is nonconform ng.

* * *

For this jurisdiction to enploy a test under which a
permttee nust begin actual construction within one
year and, at the sanme tine, to not allow delay caused
by litigation to serve as a nodifying or excul patory
factor woul d produce greater inequity .

Id. at 247, 248.

W consider the reasoning of the Preseault court quite

per suasi ve:

For this Court to hold that a devel oper, proceedi ng as
expeditiously as possible, nust be denied reissuance
of the permt he first applied for and received solely
because his application for a second essential permt
resulted in litigation of nore than a year's duration
would go beyond the desired and worthwhile goal of
controlling developnent. Such a holding would nake
devel opnment a pure ganble; success would depend on the
whi m of adversaries to litigate or not. This result
woul d contravene our announced policy that a good
faith developer should be able to proceed wth
assurance.

ld. at 248 (enphasis added).

Here, judgnent was entered in National’s favor as to its
clains for mandanmus and declaratory action, by which the County
was found in violation of the law for failing to include
National’s Landfill in the SWHFP. That ruling was upheld on
appeal . The County was subsequently found in contenpt for
failing to abide by those rulings, which was also upheld on

appeal . The Anended Order of Contenpt nerely deleted certain
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par agraphs because, as the circuit court noted, the “process”
was not the issue, and the County had sent the Statenent of
Conf or mance. Were we to adopt the County’'s view, we would
render hollow National’s many legal victories nerely because,
during the tine it took National to achieve those victories, the
speci al exception expired.

In Cardinale, the court was “cautious to fashion a renedy
with no greater breadth than necessary.” Cardinale, 627 N E 2d
at 615. Recognizing that there are tinmes when a devel oper m ght
not proceed with due diligence, or that passage of tinme m ght
“be acconpanied by a change of conditions . . . which would
cause . . . prejudice [to] a comunity,” id., that court
declined to hold that a legal challenge “automatically extends
the time for conpliance with the conditions.” | d. The
reasoning of the Cardinale court seenms emnently sound to us as
a way of preventing m suse or abuse of the tolling principle

In this case, however, we are not confronted with an
allegation that the applicant failed to act diligently 1in
attenpting to use the special exception that was obtained. Nor
has appellant’s “good faith” been assailed. Because we disagree
with the underlying foundation of the trial court’s orders of
Septenber 10, 1999, finding that the special exception expired,

we shal | vacat e t hose orders and r emand for further
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consideration of the many other issues raised by the parties

that were not addressed bel ow

ORDERS OF SEPTEMBER 10, 1999
VACATED,; CASE REMANDED TO THE
CCRCUT COURT FOR ANNE ARUNDEL
COUNTY FOR FURTHER PROCEEDI NGS.
COSTS TO BE PAI D BY APPELLEE.
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