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EMERGENCY TELEPHONE SYSTEM EMPLOYEES-NEGLIGENCE-PUBLIC

OFFICIAL

IMMUNITY-GOOD SAMARITAN DOCTRINE-APPLICATION OF

PUBLIC DUTY DOCTRINE-SPECIAL RELATIONSHIP

(1) Emergency telephone system operators and dispatchers arenot entitled to
common law public official immunity from liability for actions taken in the
course and scope of their employment. Although they perform an important
public duty, they fail to satisfy the other requirements for classification as a
“public official.” They also do not fall within either of the two exceptionsto
the guidelines, where an individual is neverthel ess considered to be a public
official.

(2) Emergency telephone system operators and dispatchers are not ligble,
under the Good Samaritan doctrine, for their failure to exercise reasonable
care in rendering services to another. The imposition of liability on an
individual for his or her negligent undertaking to render services to another
does not include the actions taken by a non-voluntary emergency telephone
system operator or dispatcher in the course and scope of his or her
employment because “compensation,” as provided in the dodrine, does not
includeasalary paidto anindividual, fromhisor her employer, to peformthe
service.

(3) Pursuant to the public duty doctrine, emergency telephone system
employeesowe no dutiesin tort for the negligent performance of their duties
to an individual in need of emergency services. If a specia relationship is
formed, however, between an emergency tel ephone system employee and an
individual in need of such assistance, then an employee may befound liable
in tort to an individual. To establish a specia relationship, he or she must
show that the employee affirmatively acted to protect or assist the specific
individual or a specific group of individuals like the individual in nesd of
assistance, thereby inducing the specific reliance of the individual on the
employee. Wherethe material facts are given, the determination of whether
a specia relationship existed between a 911 employee and an individua in
need of assistance may beresolved asamatter of law inamotionfor summary
judgment or a motion to dismissfor failure to state a cause of action.
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These two cases, Fried v. Archer, No. 84, Septembe Term, 2001, and
Muthukumarana v. Montgomery County, No. 83, September Term, 2001, share acommon
issue: whether local government emergency telephone system employees (specifically
operators, dispatchers, and managers) oweanindividual tort duty to personsin need of their
services, and, if so, under what circumstances the employees may be held liable for the
negligent performance of that duty.” These cases also present other issues which we shall

address, but at the core of both is this shared issue.

! Throughout this opinion, we shall utilize the reference “911” to refer to mandated
emergency tel ephone systems and to describe thevari ous employees staffing those systems.
Pursuant to Maryland Code (1957, 1997 Repl. Vol.), Article 41, § 18-101, “the three digit
number, 911,” is “the primary emergency telephone number for the State of Maryland.”
Every county in Maryland and BaltimoreCity has adispatch center “toreceive911 callsand
route them to the proper public safety authorities.” Amicus Brief, Muthukumarana v.
Montgomery County, a 3 (filed 14 January 2002).

Additi onally, although the cases before uspresent similar issues the operationof the
emergency telephone systemsinvolved in the cases, along with the individual duties of the
911 employees involved, are not identical. For example, in the Harford County Sheriff’'s
Office (“the HCSQO"), the focus of Fried, a police communications officer, upon receipt of
an emergency call, is responsible for dispatching the call to the police. In Montgomery
County, situs of Muthukumarana, apublic services aidereceives emergency 911 calls and
is responsible for gathering pertinent information, transferring the call to the appropriate
dispatcher, and remaining on the lineto gather moreinformation to assist the digatcher and
responding emergency personnel. For purposes of thisopinion, however, these differences
will not occupy further our attention. Therefore, our references to 911 “systems,”
“operators,” “dispatchers,” and “employees’ should be understood as encompassing all of
the systems and relevant parties involved in these cases.

Findly, our reference to persons “in need of” emergency telephone services is
intended to include 1) individuals calling 911 on their own behalf for assistance and 2)
individuals in need of assistance for whom athird party contacts 911. Inthis opinion, we
are concerned not with the relationship between athird party caller whoisnot personally in
need of assistanceand a911 employee, but withthelegal relationship, if any, between those
persons actually in need of assistance and 911 employees.



Following our examination of the separate factual and procedural backgrounds in
both cases, we shall rephrase and consolidate the questions presented for our review. We
will consider separately, however, theissues uniqueto each case. Our general review of the
law applicableto 911 employees will then be applied specifically to both cases at hand.

l.
A. Fried

On 11 November 1995, Tiffany Fouts, the daughter of Petitioner, Ms. Sarah Fried,
arranged to spend the night at the home of her friend, M elanie Meadowcroft. That evening,
Tiffany and Melanie visited the home of one of Melani€’ s acquaintances, Eric F., locaed
at 1443 Charleston Drive, K Court, in Edgewood, M aryland. Three other boysalso were
present that evening at Eric’s home, Donte W., Ricky W., and LouisD., along with Eric’s
mother, Ms. TresaF..?

Shortly after Tiffany and Melaniearrived, “ acoholic beverageswere made available
and consumed by all of” the minorsat the home. Within one hour, Tiffany began to vomit
and “became semiconscious.” At that time, “certain guests engaged in non consensual
sexual acts with Tiffany,” dropped “heavy objects’ on her head, and “urinated upon her.”

Inan effort to conced Tiffany’ scondition, Eric F. and Donte W. dragged her outside of the

2 At thetime of the relevant eventsin this case, the two girls, Tiffany and Melanie,
and the boys, Eric F., Donte W., Ricky W., and LouisD., wereall minors. At least oneboy
involved inthiscase wasinvolved in ajuvenileproceeding asaresult of hisbehavior onthe
evening in question, therefore, we limit our description of the boys and the related adult
(Eric F.”smother) to thefirst initial of their last names.
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home through the basement. They “left Tiffany, wearing only atee shirt, skirt, socks, and
shoes, inan areaof woods|ocated directly behind thetownhome.” Friedv. Archer, 139 Md.
App. 229, 238, 775 A.2d 430, 435, cert. granted, 366 Md. 246, 783 A.2d 221 (2001). The
weather at that time “was cold and wet” with a“forecas[ed] winter storm, including snow,
approaching the area.” Id.

Subsequently, Donte W., in the presence of Eric F. and Ricky W., called the Harford
County Sheriff’sOffice (“the HCSQO") ostensibly to inform themof thelocation of Tiffany.®
Ms. Kim Archer, Respondent, a police communications officer, received the call. The
conversation unfolded as follows:

[Archer:] Harford County Sheriff’s Office, PCO Archer.
[Donte W.:] Hello.

[Archer:] Yes.

[Donte W.:] Um, there’sagirl in the back of the woods like.
[Archer:] Back of what woods.

[Donte W.:] Um, Harford Square.

[Archer:] Okay. What's the exact address?

® After consulting with Ricky W. and Eric F., Donte W. called the HCSO di rectly,
rather than dialing 911, to request assigance. According to Donte W., they were hoping by
doing so to hide the fact that Tiffany had been drinking at Eric F.”s home. In our
considerationof thisappeal, however, itisirrelevantthat DonteW. did notdial 911 directly.
The purpose and services of the emergency tel ephone system he reached are the same as
those he would have reached had he dialed 911.



[Donte W.:] Thereain’'t no exact address where she's at.

[Archer:] Okay. What' s the residence where sheis? Can you
give me the residence in front of whereshe’ stothe rear of ?

[Donte W.:] What's the address to those people over there?
Cause she' s further that way. 14367 (Inaudible.) 1436.*

[Archer:] Okay. Harford Square.

[Donte W.:] Yes, K Court.

[Archer:] Okay. And what’s she doing, sir?

[Donte W.:] Just laying there.

[Archer:] Okay. She'sjust laying to the rear of the house?

[Donte W.:] Yes, shewas. Shewasover a-. Shewasover here
drinking and she was laying there.

[Archer:] Okay. |Isshe awhitefemale? Black female?
[Donte W.:] Yeah.

[Archer:] Which one?

[Donte W.:] White female.

[Archer:] Okay. Whitefemale. Okay. Andyour last name, sir?
[Donte W.:] I'd just say anonymous.

[Archer:] Okay. We'll send someone out.

* Donte W. asked both Ricky W. and Eric F. for the address near Tiffany’slocation.
Eric F., who lived in the home, explained that he provided a different address than where
the boys were located (i.e. 1436 K Court, instead of 1443 K Court) to prevent the police
from coming to his home and discovering their underaged drinking.
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[Donte W.:] Thanks.

Following the call, Archer dispatched Deputy Sheriff Kevin Thomas (* Deputy
Thomas’) to investigate. In a transmission to Deputy Thomas, which occurred at
approximately 10 p.m., Archer erroneously reported that Tiffany was lying to the rear of a
residence on J Court, not K Court.®> The content of the transmission was as follows:

10-25 to the rear of 1436 Harford Square Drive-1-4-3-
6—Harford Square. It will be J-John—Court. Cross street is
Charleston. Anonymous male's requesting a check on well
being of a number 2 female. She is lying to the rear of this

residence. He believes shés 10-56. Unable to give us any
further in reference to description.

Upon Deputy Thomas' sarrival at 1436 JCourt, “‘ it wasraining pretty hard’ and was
‘[v]erycold.”” Fried, 139 Md. App. at 242, 775 A.2d at 437 (alterationinoriginal). Deputy
Thomasexited his car and walked aroundtherear of the JCourt townhomes, but was unable
tolocate Tiffany. Hereturned to hiscar and called Archer to request arecontact. He asked,
“[c]ould the complainant come out to the back and point out where this young lady might
be?’ Archer replied that therewas no reconnect information, stating, “[i]t’ san anonymous

male. Hedidn't want to givehisinformation.” Deputy Thomas then “*walked th[e] whole

line of houses on that side of the court and then back around to the front.”” Id. He

® Fried allegesthat Archer was negligent in directing Deputy Thomasto 1436 “J’
Court, rather than to 1436 “K” Court, and in failing to report that Tiffany was near a
“forested area.” We note, however, that Thomas was*familiar” with the “Harford Square
townhome development” and knew that there were no “even numbered buildings,” such as
1436, on K Court. Given the legal analysesof the shared issue in these cases, this factual
distinction is not material.



“encountered aMaryland State trooper who had also responded to the call, but had searched
behind J1 Court, another separate court next to J Court.” Id. A few minutes later, after
finding no one, Deputy Thomas radioed Archer and stated, “10-8, 10-12.” According to
Deputy Thomas's tegimony, “Code 12" indicated his determination that the call was an
“unfounded complaint.”

Although the precise time frameis unclear, Eric F. testified that after making their
report to Archer, the boys went “ out back” once and checked on Tiffany. Some time later,
Eric F. testified that he and Ricky W. attempted to go outside again, but were prevented by
his mother, who “came downstairs [and] told [him that he] had to stay in the house.”
Neither Eric F. or Ricky W. attempted to go outside again that evening. Unfortunately, in
theearly hoursof 12 November 1995, Tiffany died from hypothermiain thelocation where
Eric F. and Donte W. had |eft her.

Petitioner Fried, Tiffany’ smother, filed awrongful death and survival action in the
Circuit Court for Harford County against Respondent Archer, Mr. James Terrell (the chief
of Harford County’s Emergency Management and Operations Division), Harford County,
Maryland, John/Jane Doe (“unidentified dispatch or emergency service employees of
Harford County’ s Emergency Management and Operations Division”), the HCSO, Deputy
Thomas, Ms. TresaF., and the State of Maryland. Fried alleged that Archer “breached her
duty of care by faling to makebasisinquiriesof DonteW.” and was negligent “in reporting

that Tiffany . .. was behind ‘J Court when in fact she was reported to be and was in fact



behind ‘K’ Court.” Fried also maintaned that Archer was “further negligent in failing to
report that Tiffany . . . wasbehind townhomes|sic] near aforested area.” Regarding Terrell,
Fried asserted that he negligently “employed improper procedures and/or failed to properly
train [Archer]” which was “a proximate cause of the death of Tiffany.”

On 28 December 1998, the“ county defendants,” ® including Archer and Terrell, filed
a motion to dismiss the claims against them. According to their motion, Archer enjoyed
public official immunity, and Archer and Terrdl owed no “duty to protect [Tiffany] from
the criminal acts of the teenage boys in whose company she voluntarily placed herself . . .
" Inaddition, the HCSO, Deputy Thomas, and the State of M aryland also filed motionsto
dismiss.’

TheCircuit Court, on 16 November 1999, filed its memorandum opinion dismising
Archer, Terrell, the State of Maryland, and John/Jane Doe.® The court relied on Fried's
complaintand her opposition to Respondents’ motion to dismissto concludethat Archer did
not “enjoy public official status.” It held, however, that the “lack of alegal duty between
Archer and the victim [(Tiffany)] preclude[d] a favorable judgment for the Plaintiff.”

According to the Circuit Court, “no special relationship existed between Archer and

® The“county defendants” were Archer, Terrell, John/Jane Doe, and Harford County.

” At some point prior to the disposition of the motions, Fried“dismissed Ms. [Tresa)
F.,” Fried v. Archer, 139 Md. App. 229, 241, 775 A.2d 430, 437, cert. granted, 366 Md.
246, 783 A.2d 221 (2001), Harford County, and the HCSO.

8 Only Ms. Archer and Mr. Terrell are Respondents in this appeal.
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[Tiffany] and without the existence of a special relationship, Archer had no legal duty to
[Tiffany].” Likewise, even though thetrial court found that Terrell enjoyed public official
immunity, it also found that he owed “no general duty to [Tiffany]” and that “no special
relationship ever existed between [Tiffany] and Terrell to bring about a legal duty in this
case.”

On 22 June 2000, Fried filed an appeal to the Court of Special Appealsfrom the
judgment dismissing Archer and Terrell. Fried argued that “‘Archer and Terrell did owea
legal duty of care to [Tiffany] based on the fact that [Tiffany] was an individual and a
member of the class of persons who are the subjects of 911 or emergency calls, . . . and
injury to her from failing to give correct location information was readily foreseeable.’”
Fried, 139 Md. App. at 243, 775 A.2d at 438 (some alterationsin original). Additionally,
she maintained that the lower court “erroneously applie[d] the concept of a ‘specid
relationship’” to Archer because sheis“amere government employee,” rather thanapublic
official. Asto Terrell, Fried argued that the “lower court erred in determining that [he] . .
.wasapublic official” and “erroneously determined that no duty of care existed” between
Terrell and Tiffany. According to Fried, “by virtueof the foreseeability of harm resulting
from apotentia failureto establish proper policies, procedures and saf eguardswith respect

tothetrainingof emergency dispatch operators, alegal duty of care” existedbetween Terrell

and Tiffany.



Inareported opinion,the Court of Special Appealsheld that the“legal duty owed by
police dispatchersto the class of personswho are the subject of 911 or emergency calls, by
virtue of their position, isapublic duty to ad.” Fried, 139 Md. App. at 257, 775 A.2d at
446. The Court foundit appropriate, therefore, to “ measurethe negligenceliability of police
dispatchers by the same dandard goplied to the police officers who respond to their
dispatches,” and applied the case-by-case application of the special duty rule set forth in
Ashburn v. Anne Arundel County, 306 Md. 617,510 A.2d 1078 (1986), initsdetermination
of the liability of Archer and Terrell. Fried, 139 Md. App. at 257, 775 A.2d at 446. The
specia duty rule provides that,

[i]n order for a special relationship between police officer and

victim to be found, it must be shown that thelocal government

affirmatively acted to protect the specific victim or a specific

group of individuals like the victim, thereby inducing the

victim’ s gecific reliance upon the police protection.
Fried, 139 Md. App. at 250-51, 775 A.2d at 442 (quoting Ashburn, 306 Md. at 631, 510
A.2d at 1085). As the Court of Special Appeals explained, without such a relationship,
“‘liability for failureto protect another citizen does not lie against policeofficers.”” Fried,
139 Md. App. a 250, 775 A.2d at 442 (quoting Ashburn, 306 Md. at 628, 510 A.2d at
1083).

In its application of the Ashburn test, the Court of Special Appeals interpreted

“gpecificreliance,” asmentionedin Ashburn, to mean “ detrimental and justifiable reliance”

and subsequently found that Fried failed to allege the reliance “necessary to establish a



specia duty.” Fried, 139 Md. App. at 265, 775 A.2d at 451. Accordingto theintermediate
appellate court, thetrial courtdid not errin dismissing Fried’ sclaimsagainst Archer because
Tiffany did not rely to her detriment on Archer’ spromiseto send an officer and the boysdid
not rely justifiably on Archer’ spromise. Fried, 139 Md. App. at 266-67, 273-75,775A.2d
at 452, 456. Likewise, theCourt of Special Appealsaffirmed thetrial court’ sdismissal of
Fried’ s claims against Terrell because there were* no allegationsindicating Tiffany or her
assailants specifically relied on Terrell’s allegedly insufficient training and procedures.”
Fried, 139 Md. App. at 276-77, 775 A.2d at 458.

On 12 October 2001, we granted Fried’s petition for writ of certiorari to determine
the proper analysis to be utilized in evaluating the scope of the duties and tort liabilities of

Archer and Terrdll.®

° Fried presented the following questions in her petition:
1. Didthe Court of Special Appealserr inconcluding, asacase
of first impression, tha an emergency telephone dispatch
operator, Archer, and a director of emergency operations,
Terrell, owed no private duty of care to Tiffany Fouts, the
deceased minor child of Sarah Fried?
2. Did the Court of Special Appeals err in deermining, in a
case of first impression, that an unoconscious victim is not
entitled to a transferred reliance on the promise of emergency
assistance to awould-be rescuer?
3. Did the Court of Special Appeals err in holding that the
“gpecial duty” rule appliesto an emergency dispatch telgphone
operator such that a“ special relationship” would be necessary to
impose a duty of care?
4. Did the Court of Special Appeals err in determining that
would-be rescuers, intending to orchestrate the rescue of

(continued...)
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B. Muthukumarana

On 23 August 1998, Ms. Sriyani Muthukumarana, Appellant, and her children, Emil
and Budrani, celebrated, dong with other family members, Emil’s birthday at Wheaton
Regional Park in Montgomery County. After returning home from the celebration,
Appellant’ s husband, Mr. Basaru M uthukumarana, who did not attend the birthday party,
became agitated with her, reportedly because she had used a tray that belonged to him.
While Emil, Budrani, and their cousin, Tharanie, were outside playing, Appellant
Muthukumarana and her husband argued inside their home. At some point during the
argument, her husband “bashed [Appdlant’s] head against the wall” which caused her to

scream. Upon hearing her scream, all three of the children entered the home.

%(...continued)
Tiffany Fouts, did not justifiably rely upon the dispatch
operator’s promise to send help in order to rescue the disabled
victim?
5. Did the Court of Special Appeals err in determining[] that
would-berescuersintendingto orchestratetherescueof Tiffany
Fouts, did not detrimentally rely upon the dispatch operator’s
promise to send help in order to rescue the disabl ed victim?
6. Did the Court of Special Appeals err in assuming arole as
factfinder initsunilateral conclusionsasto whether detrimental
relianceand/or justifiable reliance existed on the part of would-
berescuers such that ajury should havedetermined thoseissues
of fact?

See infra Part |.C. for our consolidation of the questions presented in both cases.
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After the children entered the home, Mr. Muthukumarana ran upstairs. Appellant
Muthukumaranadialed 911 from thekitchen,"® where all three of the children had gathered,
and spoke to police servicesaide Kelley Woodward, Appellee, located at the Montgomery
County Emergency Communication Center. Upon receipt of the call, Woodward classified
the call as“domestic violence,” entered information about the call into her computer, and
sent thecall onto digpatch. Woodward then remained on thelinewith A ppellant, attempting
to obtain information from her, and continuoudy entered tha information into her

computer.** A transcript of that conv ersation and background sounds follows:

1o According to Appéllant Muthukumarana, she had been “ subjected to domestic
violence prior to the date of the events at issue in this case.” In “response to a particular
domestic violence episodein 1994,” she applied for “ an ex-parte protective order whichthe
judgesigned.” At that time, Appellant receivedinthemail an* Information/Instruction Sheet
For Ex-Parte Orders for Protection for Domestic Violence/Child A buse/Vulnerable Adult
Abuse.” One section of that information/instruction sheg provided, “[if] you have reason
to fear for your safety, you should call ‘911" for ‘' EMERGENCY ASSISTANCE’ ....
Appellant “read that Instruction sheet at the time [she] received it” and asserts that she
“relied on [the] directive” to call 911 in this instance. It is somewhat unclear which
governmental entity sent her the instruction sheet. The form bears the masthead of the
Sheriff of Montgomery County and makes note of adistinction betweenthe Sheriff’ sOffice
and the County Police Department (“athough we work closely with each other, the . . .
Sheriff’sOfficeandthe. . . Police Department are two separate and distinct agencies. . .”).
Ms. Muthukumaranatestifiedin deposition, however, that shereceived theinstruction sheet
from the Montgomery County Police Department.

' The Montgomery County Department of Police Communications Division has a
Standard Operating Procedure (* SOP”) for a call taker responding to a domestic violence
call. The procedure provides that a call taker will “[d]etermine if any injuries require
Fire/Rescueresponse” and thenwill “[o] btain pertinentinformation” ind uding the“typeand
location of any weapons,” whether the caller isthe victim or awitness, where the assailant
islocated (“inresidence, left scenein vehideor onfoot”), and if there “ are drugs or alcohol
involved.” The call taker then will “[c]omplete call screen, including critical information

(continued...)
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[Appellant:] (Screaming)

[Woodward:] Montgomery County 911, Hello, Hello.
[Appellant:] (Screaming) Hello?

[Woodward:] What isthe nature of the emergency?

[Appellant:] | need help please. My husband is trying to kill
me please.

[Woodward:] What isthe address?
[Appellant:] 12038 Claridge Drive.
[Woodward:] What is your name?
[Appellant:] Hurry. Sriyani. Budrani —go on.
[Woodward:] Where'syour husband at?

[Appellant:] He's home right now. Pleasure [sic] hurry up.
Hello.

[Woodward:] Ok mam, What is your name?
[Appellant:] Sriyani.

[Woodward:] Terry?

1(...continued)

in*REMARKS' sectionand forwarditto dispatch.” The proceduretheninstructstha, “[i]f,
at this point, it is determined that the caller is in immediate danger,” the call taker shal
“advisethe caller to |leave the scene and re-contact the police fromasafer location.” “If the
victim calls from the safer location or remains on the phone,” the call taker will “[o]btain
additional information” including, the “relationship of the personsinvolved,” the “number
of people present at the scene, including children,” whether “police have been to [the]
residence before for domestic violence,” and whether the victim has* a protectiveorder or

ex parte order . . . against the abuser.”
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[Appellant:] My, my head is bleeding, hurry up please.
[Woodward:] Whereis your husband at?

[Appellant:] It's bleeding.

[Woodward:] Whereis your husband at?

[Appellant:] HE's home — he’ s home.

[Woodward:] Where? | can’t understand with you screaming.
[Appellant:] Huh?

[Woodward:] | can’t understand with you screaming.
[Appellant:] Please come please.

[Woodward:] Where isyour husband at?

[Appellant:] He'shome right now.

[Woodward:] What is your husband’ s name?

[Appellant:] Basaru.

[Woodward:] Matsabu?

[Appellant:] Basaru.

[Woodward:] Are there any weapons there.

[Appellant:] I'msorry, | can't hear. My kids are screaming.
[Woodward:] Are there any weapons?

[Appellant:] Yeah, he hasagun, he hasabig rifle.

[Woodward:] Where, whereisthe gun at?
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[Appellant:] Uh, he, uh, | don’t know, he, he hasit somewhere,
ok?

[Woodward:] Whereisit at? Whereisthe gun at?

[Appellant:] Huh?

[Woodward:] Whereisthe gun at?

[Appellant:] He, uh, he has — he has it somewhere.

[Woodward:] Does he haveit in his possession?

[Appellant:;] He hasit in his (screaming and shots).'?

[Woodward:] Hello, Hdlo.

PHONE DISCONNECTED.
Theelapsed time of the conversation between Appellant and Woodward was approximately
one minute and forty seconds.

On 27 December 1999, Appdlant Muthukumarana filed a wrongful desth and

survival action for her two children in the Circuit Court for Montgomery County against
Woodward and Montgomery County, Maryland. In her complaint, A ppellant

Muthukumaranaalleged that Woodward “ negligently and carelessly failed to discharge her

2 Inatragic turnof events, while Appellant Muthukumaranawas on the phonewith
Woodward, Mr. Muthukumarana entered the kitchen carrying a .45 caliber Colt semi-
automatic pistol. Tharanie, Appellant Muthukumarana' s niece, ran out of the house to a
neighbor’s home. Mr. Muthukumarana then shot his two children, Emil and Budrani, a
number of times and subsequently shot and killed himself. The conversation between
Woodward and A ppellant M uthukumarana concluded at that occurrence. When the police
arrived on the scene, Emil and Budrani were transported to different hospitals. Both were
pronounced dead a short time later.
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responsibilities” to Appellant Muthukumarana in “a reasonable and careful manner by,
among other things, failing to timely advise [her] to |eave the premises and call back from
a safe location such as a neighbor’s house or a pay phone.” She also maintained that
Montgomery County, “throughitsemployeesat the Efmergency] C[ ommunication] Clenter],
ha[d] a duty to discharge its responsibilities to 911 calle's in a reasonable and careful
manner.” According to her, Montgomery County “negligently and carelessly failed to
discharge’ those responsibilities “by, among other things, failing to timely advise [her] to
leave the premises.”

On 30 November 2000, Woodward, along with Montgomery County, filed amotion
for summary judgment inthe Circuit Court arguing that M uthukumaranahad “failed to state
a clam for negligence’ and that Montgomery County was “entitled to governmental
immunity from” her claims. A hearing on the motion was held on 8 February 2001. At that
hearing, Appellant Muthukumarana “conceded that [Montgomery Clounty ha[d]
governmental immunity,”** but maintained that it was unnecessary to determine whether a
“gpecial relationship” existed between Woodward and Appellant because the “Good

Samaritandoctrine[wa]striggered immediatel y by Woodward’ sundertakingto assist” her.*

3 Appellant M uthukumarana abandoned her claim against Montgomery County in
the Circuit Court and has not pursued or briefed the issue of Montgomery County’ s direct
liability on appeal. Therefore, we limit our review to the scope of Appellee Woodward’s
liability.

* Both Appellant Muthukumarana and Petitioner Fried invoke the Good Samaritan
doctrinein their arguments to this Court. That doctrine provides, as expressed in § 323 of
(continued...)
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In the alternative, Muthukumarana asserted that a special relationship existed between
Woodward and herself because “Montgomery County acted affirmatively by acting to assist
and protect persons in imminent danger by implementing the 911 system,” and
“affirmatively encouraged [her] tocall .. . by providing her .. . with an instruction sheet for
ex parte orders. . . in thecontext of a previousdomestic violence incident.” In addition,
Appellant maintained that Woodward “ affirmatively acted by asking the specific questions
that she chose to ask throughout the phonecall . . .” and that she “relied on that assi stance”
and on “those affirmative questions” “reasonably believ[ing] she had to respond to those
questions to get help.” Findly, Muthukumarana argued that Woodward was “a mere
government employee,” not “a public official,” and, therefore, was “not entitled to any

public official immunity.”

4(...continued)
the Restatement of Torts, on which both M uthukumaranaand Fried rely:
Onewho undertakes, gratuitously or for consideration, to render
servicesto another which he should recognize as necessary for
the protection of the other’s person or things, is subject to
liability to the other for physical harm resulting from hisfailure
to exercise reasonable care to perf orm his undertaking, if
(@) his falure to exercise such care increases the risk of such
harm, or
(b) the harm is suffered because of the other’ sreliance upon the
undertaking.
ResTATEMENT (SeconD) OF TorTs 8 323 (1965). See infra Part IV.B. (discussing the
applicability of the Good Samaritan doctrine to the actions of 911 employees in the
performance of their duties).
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Woodward, on the other hand, argued that the Good Samaritan doctrine should not
apply. In addition, she maintained that the trial court should “look at what [she] did, not
what Montgomery County did in enacting the 911 system.” According to her argument, she
was entitled to summary judgment because “there [wals no specia relationship, and [she
wa]s not liable to [Appellant Muthukumarana] .”

On 9 February 2001, the Circuit Court granted Woodward's motion for summary
judgment. Inits order and opinion, the Circuit Court held that Woodward was “a public
official and therefore entitled to qualified immunity from tort liability.” The Circuit Court
also concluded that Woodward had not “created a ‘ special relationship’ with” Appellant
M uthukumarana because therewas “ absol utely no affirmative action by Woodward upon
which [she] relied that would create a liability-inducing special relationship.” While the
court agreed “that the circumstances |eading to this cause of action [we]reincredibly tragic
and soul wrenching, it c[ould] not find that Woodward, in the performance of her dutiesas
a911 operator, incurred any legal liability for th[e] tragedy.”

Appellant Muthukumaranathen filed an appeal in the Court of Special Appeals. On
12 October 2001, we issued a writ of certiorari on our own motion while the case was
pending in the Court of Special Appealsin order to consider the scope of the dutiesand the

possible tort liability of Woodward.” On 14 January 2002, we granted the motion of

> Appellant Muthuk umarana presents the following questions on appeal:
1. Whether the Circuit Court erred in ruling, as a matter of law,
(continued...)
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numerous governmental entities and associations to file an amicus brief on behalf of
Appellee®
C.

In an effort to enhance the fluidity, organization, and readability of this opinion, we
shall consolidate and rephrase the overlapping questions presented in Fried and
Muthukumarana and separately address the unique issues in each case. The following
guestions will form the basis of our consideration:

1. Whether the Court of Special Appeals in Fried was
permitted to determine, as a matter of law, if the boys “relied”

13(...continued)
that PSA Woodward was a public official and thus entitled to
qualified immunity.
2. Whether the Circuit Court erred in failing to recognize, in
any manner, the gpplication of the Good Samaritan dodrineto
this case.
3. Whether the Circuit Court erred inruling, asamatter of law,
that no special relationship existed arising out of certain
affirmative acts taken by PSA Woodward upon which
Appellant relied to her detriment, which would waive any
qualified immunity of Woodward to the extent any such
immunity exists.

Seeinfra Part |.C. for our consolidation of the questions presented in both cases.

' A joint amicusbrief wasfiled by the County Commissionersfor All egany County,
Anne Arundel County, Mayor and City Council of Baltimore, Baltimore County, County
Commissioners for Calvert County, County Commissioners for Caroll County, County
Commissioners for Charles County, Howard County, County Commissioners for Kent
County, Mayor and City Council of Ocean City, Prince George’s County, County
Commissionersfor Queen A nne’sCounty, County Commissionersfor Washington County,
Wicomico County, County Commissiona'sfor Worcester County, International Association
of Fire Fighters, International Municipal Lawyers Assodation, Maryland Chiefsof Police
Association, Inc., and Maryland Sheriffs Association, Inc..
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on Respondent Archer’s promise of asdstance for purposes of
satisfying the special relationship test.

2. Whether the Circuit Court in Muthukumarana denied
Appellant Muthukumarana her procedural due process right
under Maryland Rule 2-311(f) by ruling tha Appellee
Woodward was a public official and thus entitled to qualified
Immunity.

3. Whether 911 operators and dispatchers, as a threshold
matter, may assert common law public officid i mmunity.

4. Whether the Good Samaritan doctrine applies to actions
taken by 911 operators and dispatchersin handling emergency
callsin the course of their employment.

5. Whether the Court of Special Appealsin Fried and the
Circuit Court for Montgomery County inMuthukumarana erred
in applying the special relationship test to 911 employees,
specifically to operators, dispatchers, and managers, and in
subsequently determining that theemployeesin questionhad no
special relationship with or special duty owedto the individual
victims.

Il1. Standard(s) of Review

To delineate the standard(s) of our review, we must first address whether the
determination that a specid relationship exists between two individuals, thereby creating a
duty in tort, is a question of fact or law in these cases. Assuming the application of the
special relationship test to 911 employeesisappropriate, see infra Part 1V .C. (discusing the
applicability of the special relationship test), both Petitioner Fried and Appellant
Muthukumarana argue that the lower courts erred in determining whether a specia

relationship exi sted betweenthe 911 empl oyeesandthevi ctims. Specificdly, they maintain
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that such determinationswere questions of fact and should have been | &t to thetrier of fact,
rather than decided asamatter of law. Under the circumstances of these cases, we disagree.

In Liberto v. Holfeldt, 221 Md. 62, 67, 155 A.2d 698, 701 (1959), we recognized that
“when the facts arenot disputed and it is certain that reasonable minds could draw but one
inferencefrom such facts,” theissuesof duty and causation “ may be resolved as amatter of
law.” See also Dersookian v. Helmick, 256 Md. 627, 631, 261 A.2d 472, 473 (1970)
(quoting Liberto). We recently reaffirmed thisnotion in Valentine v. On Target, Inc., 353
Md. 544, 727 A.2d 947 (1999), and explained that, “[g]enerally, whether there is adequate
proof of the required elements needed to succeed in anegligence action isaquestion of fact
to be determined by the fact finder; but, the existence of alegal duty is[a] question of law
to be decided by the court.” Valentine, 353 Md. at 549, 727 A.2d at 949. See also Bobo v.
State, 346 Md. 706, 716, 697 A.2d 1371, 1376 (1997) (“The existence of aduty isamater
of law to be determined by the court and, therefore, is an appropriate issue to be disposed
of on motion for dismissal.”). Thisreasoning isapplicable to the cases at hand.

In both cases before us, there are no disputes as to the materia facts”” The
conversationbetween Archer and DonteW., aswel| asthe conversation between Woodward
and Appellant Muthukumarana, were each recorded and transcribed prior to the circuit

courts' considerationsof the motions. Pditioner Fried and Appellant Muthukumarana do

" We shall explain, infira pages 22-24, why both cases are appropriate to review as
grants of summary judgment, even though in Fried a motion to dismiss for failure to state
a cause of action purportedly was the dispositive procedural vehicle used.
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not allege that the transcriptions are other than accurate and complete, nor do they dispute
the sequence of events in their cases as reflected in the police and court papers in the
records. Consistent with our prior holdings, therefore, the determinations of whether a
gpecial relationship existed between the 911 employees and the victims in Fried and
Muthukumarana were conddered bdow appropriately as questions of law.

Regarding our review of Muthukumarana, we have explained that in reviewing a
grant of amotion for summary judgment,

we are “most often concerned with whethe a dispute of
material fact exists.” Lippert v. Jung, 366 Md. 221, 227, 783
A.2d 206, 209 (2001). Where there is no dispute of material
fact, however, this Court has stated that the“* standard of review
for agrant of summary judgment iswhether the trial court was
legally correct.’” [Id.] (quoting Goodwich v. Sinai Hosp. of
Balt., Inc., 343 Md. 185, 204, 680 A.2d 1067, 1076 (1996)).
See also [County Comm’rs of Caroline County v.] J. Roland
Dashiell & Sons, Inc., 358 Md. [83], 94, 747 A.2d [600], 606
[(2000)] (“*Inreviewing the propriety of asummary judgment,
itisour responsibility to determine whether therewas any issue
of fact pertinent to the ruling and, if not, whether the
substantivelaw was correctly applied. . . . Thus, to be upheld,
thesummary judgment under review must withstand scrutiny on
bothitsfactual andlegal foundations.’”) (quoting Bloomgarden
v. Coyer, 479 F.2d 201, 206-07 (D.C. Cir. 1973)) (alteration in
original). We review the trial court’s legal conclusions in
rendering summary judgment de novo. Matthews v. Howell,
359 Md. [152,] 162, 753 A.2d [69,] 74 [(2000)].

Md. Dep’t of the Env’tv. Underwood, _ Md. _, _, _ A.2d _, _ (2002) (some citations

omitted). In Muthukumarana, there are no genuine disputes as to the materia facts, see
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supra page 21; therefore, our review is limited to whether the Circuit Court was legally
correct in granting Appellee Woodward' s motion for summary judgment.

In Fried, Petitioner Fried conteststhe Circuit Court’ s grant of Respondents’ motion
to dismiss. When “reviewing a motion to dismiss for failure to stae a clam, trial and
appellate courts must assumethetruth of al well-pleaded, relevant, and material factsin the
complaint and any reasonable inferences that can be drawn therefrom.” Allied Inv. Corp.
& Allied Venture P’ship v. Jasen, 354 Md. 547, 555, 731 A.2d 957, 961 (1999) (citing
Bobo, 346 Md. at 708, 697 A.2d at 1372). Under Md. Rule 2-322(c), however, if, on a
motionto dismissfor failureto state a claim, “ matters outside the [complaint] arepresented
to and not excluded by the [trial] court, the motion shall be treated as one for summary
judgment....” See also Hrehorovich v. Harbor Hosp. Ctr., Inc., 93 Md. App. 772, 782,
614 A.2d 1021, 1026 (1992) (quoting Md. Rule 2-322(c)).

In the context of Md. Rule 2-322(c), our review of the record in Fried reveals that
“mattersoutside the[complaint]” were presented to the Circuit Court which thetrial court
judge did not exclude. Spedfically, Petitioner Fried, subsequent to the hearing on the
motion to dismiss, but prior to the issuance and filing of the Circuit Court’sopinion and
order, filed a supplemental memorandum in support of her position and included, as
exhibits, sections of Deputy Thomas's testimony in one of the juvenile proceedings

(including portions of his transmissions with Archer) and a transcript of the tdephone
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conversation between Donte W. and Archer. Thetrial judge did not explicitly exclude any
of these additional materials.

Pursuantto Md. Rule2-322(c), thetrial judge’ sfailureto excludethe additional facts
operated to transmute the motion to dismissinto consideration of a motion for summary
judgment. See id. (*If the court does not exclude the outside matters, . . . the rule mandates
that ‘the motion shall be treated as one for summary judgment . . . .””) (citation omitted)
(alteration in original). To construe the trial court’s action thusly works no surprise or
unfairness upon Fried as she, presumably intending that the court consider the information,
introduced factual matters beyond the alegations of, and reasonable inferences drawable
from, her complaint. Therefore, inFried wewill apply the standard of review applicablein
reviewing the grant of a motion for summary judgment, set forth at supra pages 21-22. As
IN Muthukumarana, there are no genuine disputes as to the material facts in Fried, so our
review islimited to whether the Circuit Court was legally correct in granting the motion.

[11. Procedural Issues

A. Issuel - Fried

Fried arguesthat the Court of Special Appeal swrongfully determinedwhether Donte
W., Eric F., and Ricky W. “relied” on Archer’s conduct, as applicable in the special
relationship test, because “ajury should have determined th[ at] issu€]] of fact.” Inaddition,
Fried contendsthat “instead of . . . looking to the complaint . . . to determine whether acause

of action had been properly alleged,” the Court of Special Appeal serroneously “took it upon
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itself to make rulings on matters of fact” and exceeded its “authority under a motion to
dismiss.” For the following reasons, both of these arguments shall fail.

As we noted at supra pages 20-21, where there is no genuine dispute as to the
material facts, it is proper for a court to decide, as a matter of law, whether a gecial
relationship exists. It requires acourt to infer as a matter of lawv, from the uncontroverted
material facts, whether the alleged reliance is one that the law is prepared to recognize as
sufficient to trigger application of the gpecial relaionship test. That determination is not
based, as Petitioner Fried alleges on judicial fact-finding in this case. Therefore, if we
assume the application of the special relationship test was appropriate, see infra Part 1V.C.,
because there was no dispute as to the material factsin Fried, it was proper for thetrial and
intermediate appell ate courtsto determine, asamatter of law, whether aspecial relationship
existed between Respondent Archer and Tiffany. See Valentine, 353 Md. at 549, 727 A.2d
at 949 (“[T]he existence of alegal duty is question of law to be decided by the court.”).

Likewise, we do not accept Petitioner Fried’' s contention that the Court of Special
Appeasimproperly exceededitsjudicial authority by relying on factual sources beyond the
original complaint inexplainingitsjudgment. Pursuant to our discussion at supra pages 23-
24, thetrial court, in opting not to exclude“the matters outside the [complaint]” presented
by Petitioner Fried and Archer, treated the motion to dismiss as a motion for summary
judgment. Md. Rule 2-322(c). Therefore, on appeal, the Court of Special Appealswas not

required to limit itself to the original pleading in its consideration of the case. See Ashton
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v. Brown, 339 Md. 70, 79, 660 A.2d 447, 452 (1995) (“In reviewing the grant of summary
judgment, this Court must consider thefactsreflected in the pleadings, depositions, answers
to interrogatories and affidavits in the light most favorable to the non-moving plaintiffs. .
..") (quoting Clea v. Mayor of Balt., 312 Md. 662, 677, 541 A.2d 1303, 1310 (1988)). See
also Grimes v. Kennedy Krieger Inst., Inc., 366 Md. 29, 73, 782 A.2d 807, 834 (2001)
(quoting Ashton).

B. Issue 2 - Muthukumarana

Appellant M uthukumaranamaintainsthe Circuit Court frustrated her “ procedural due
process right to be heard ontheissue of Woodward’ s public officid status’ underMd. Rule
2-311(f)." Specificaly, Muthukumarana contends the Circuit Court erred in ruling that
Woodward was entitled to public official immunity because Woodward “did not argue” she
was entitled to such immunity in her “summary judgment motion or memorandum in
support” or “at the summary judgment hearing.” Woodward, on the other hand, maintains

that Muthukumarana“mistakenlyreliesonM[d.] Rule2-311(f) assupport for her procedural

* Maryland Rule 2-311(f) provides:

A party desiring a hearing on a motion, othe than a motion
filed pursuant to Rule 2-532 [(Motion for judgment
notwithstandingtheverdict)],2-533[(Motionfor new trid)], or
2-534[(Motionto alter or amend ajudgment)], shall so request
in the motion or response under the heading “Request for
Hearing.” Except when arule expressly providesforahearing,
the court shall determinein each case whether ahearing will be
held, but it may not render a decision that is dispositive of a
claim or defense without a hearing if one was requested as
provided in this section.
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dueprocessargument” and assertsthat she“has pointed to no authority that prohibitsacourt
fromdisposing of claims onsummaryjudgment on grounds other than those that the moving
party proposed.”

It is not necessary for usto tarry long on this argument. While maintaining that she
was “denied her . . . right to be heard” on the issue of Woodward's public official status,
Muthukumaranaconcurrently acknowledgesthat she raised in her oppositionto the motion
for summary judgment that Woodward was not entitled to public official immunity, even
though Woodward had not asserted it. As Muthukumarana explained, “[i]n both her brief
and at oral argument, [she] plainly asserted that Woodward was not apublic official.” ® We
fail to see how these circumstancesamount to adenial of a“procedural due processright to
beheard.” Despite Woodward’ sfailureto mention the doctrine of public official immunity
inher motion for summary judgment, M uthukumaranaobviously anticipated and argued the
issue. Appellant Muthukumaranainjected the issueof public official immunity before the

Circuit Court.?®

' In her opposition to the motion for summary judgment, Appellant Muthukumarana
statedthat Appellees(Ms. Woodward and M ontgomery County) “have not asserted (nor can
they) that Kelley Woodwardisentitled to any individual immunity from[Appellant’s] claim
of negligence” Muthukumarana also maintained tha Appellees could not “satisfy” the
“first prong of the immunity test because Kelley Woodward isnot a public official.” Inora
argument at the hearing on the motion for summary judgment, Muthukumarana likewise
argued “Kelley Woodward is not a public official; sheis not entitled to any public official
immunity. . .. Kelley Woodward, in our case, isjust likeany other civilian. Sheisamere
government employee. Sheis not entitled to public officia immunity.”

20 Even had we concluded the Circuit Court acted erroneously in reaching the
(continued...)
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V.

We now shall generally address the overlapping questions presented in Fried and
Muthukumarana regarding whether 911 employees, specifically operators, dispatchers,and
managers, owe aspecia duty in tort to personsin need of their services, and whether those
employeesmay be held liable for the negligent performance of their duties. Our review of
the remaining three issues will addressas a whole, rather than individually, the arguments
and issues relevant to both cases as set forth below. Individud application of our
conclusions to each case at hand will follow that review.

A. Public Official Immunity

Petitioner Fried and Appellant Muthukumarana maintain that 911 operators and
dispatchersare not entitled to public official immunity. According to Muthukumarana, the
Circuit Court erred in concluding that Woodward was entitled to public official immunity
because Woodward does not “ satisfy the prerequisite of being a public official” and was

“not performing a‘discretionary act’ asrequired. . . to claim public official immunity.” In

29(...continued)

question of public official immunity, any error that may have occurred in the dispatch of the
Immunity issue would constitute, at the greatest, mere harmless error in light of our
disposition on the merits of that issue, see infra Part IV.A. And, “‘it haslong been settled
policy of this[C]ourt not to reverse for harmlesserror.”” Beahm v. Shortall, 279 Md. 321,
330, 368 A.2d 1005, 1011 (1977) (quoting Johnson & Higgins v. Simpson, 163 Md. 574,
588, 163 A. 832, 837 (1933)). See also Benik v. Hatcher, 358 Md. 507, 537, 750 A.2d 10,
26 (2000) (“It is well sdtled that a avil judgment will not be reversed unless the
complaining party shows both error and prejudice.”).
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like manner, Fried asserts that Archer was “not a governmental official, but merely an
employee, and was not performing a discretionary but, rather, merely aminiderial act.”

Woodward contends that because the Circuit Court “foundthat [she] did not have a
special relationship with [Appellant] Muthukumarana,” the determination asto whether the
Circuit Court “erredin holding that [ she] wasapublic official entitled to qualified immunity
[wa]snot dispositiveto[her] appeal.” Archer countersFried’ sargument and maintainsthat
“the police dispatcher qualifies as a public official” and that “[a]s [she] was exercising
discretion within the scope of her employment, she enjoyed public official immunity as a
matter of law.”

For the following reasons, we agree with Petitioner Fried and Appellant
Muthukumarana and conclude that 911 operators and dispatchers, on these facts, are not
entitled to public official immunity. At common law, a government actor will enjoy a
qualified immunity fromliability for hisor her “non-maliciousactswhere: (1) he‘isapublic
official rather than a mere government employee or agent; and (2) his tortious conduct
occurred while he was performing discretionary, as opposed to ministerial, acts in
furtherance of his official duties.”” Ashburn, 306 Md. at 622, 510 A.2d at 1081 (quoting
James v. Prince George’s County, 288 Md. 315, 323, 418 A.2d 1173, 1178 (1980))
(emphasisomitted). See also Lovelace v. Anderson, 366 Md. 690, 704, 785 A.2d 726, 734
(2001) (quoting James). “‘Once it is established that the individual isapublic official and

the tort was committed while performing a duty which involves the exercise of disaretion,
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aqualified immunity attaches; namely, in the absence of malice, the individual involvedis
free from liability.”” Lovelace, 366 Md. at 705, 785 A.2d at 734 (quoting James).
InJames, weenumerated guidelinesto be used in determining whether an individual

iIsapublic official, including whether:

(i) The position wascreated by law and invol ves continuing and

not occasional duties.

(i) The holder performs an important public duty.

(iii) The position calls for the exercise of some portion of the

sovereign power of the State.

(iv) The position has a definite termfor which acommissionis

Issued and a bond and an oah are required.
James, 288 Md. at 324,418 A.2d at 1178 (dting Duncan v. Koustenis, 260 Md. 98, 105, 271
A.2d 547, 550 (1970)). Additionally, there are at least two exceptions to the guidelines,
“wherean individual failsto meet mog of the abovetests, and yet isneverthel ess considered
to be a public official,” which include “those individuals who exercise ‘alarge portion of

mm

the sovereign power of government,”” and “those individuals who can be called on to
exercise police powers as conservators of the peace.” Duncan, 260 Md. at 106, 271 A.2d
at 551 (citation omitted) (emphasis omitted). See also James, 288 Md. at 324-25, 410 A.2d
at 1178-79 (quoting Duncan).

Pursuant to our standards for determining whether an individual is a public officia
entitled toimmunity, itisapparent that 911 operators and dispatchers do not qudify for that

protection. Although we agree that 911 operators and dispatchers perform an important

public duty, they fail to satisfy most of the requirements for classification as a “public
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official.” Specifically, their positionsare not “created by law,” do not “call for the exercise
of . . . the soveregn power of the State” do not “have a definite teem for which a
commissionisissued,” and do not “require” a“bond and an oath.” James, 288 Md. at 324,
418 A.2d at 1178.

In addition, 911 operators and dispatchers do not fall within either of the two
exceptionsto the guidelines, where anindividual is“nevertheless considered to beapublic
official.” Duncan, 260 Md. at 106, 271 A.2d at 551. The first exception, which requires
that an individual “exercise ‘a large portion of the sovereign power of government,”
contemplates someone serving “in a legislative or policymaking capacity.” Id. (citation
omitted). In Duncan, we held that a public school teacher did not meet the terms of that
exception because he“d[id] not make rulesand regul ations or determinecounty educational
policy.” Id. Under the same rationale, 911 operators and dispatchers cannot invoke that
exception because, by the nature of their duties, they execute, rather than determine and
adopt, governmental policy.

The second exception, applicable to those who “can be called on to exercise police
powersas conservators of thepeace,” also doesnot extend to 911 operatorsand dispatchers.
Id. Againin Duncan, we compared a public school teacher, who did not meet the second
exception, to a sheriff, who did meet the exception, and noted a

subtle distinction between authority in the nature of police
power and the authority used by a teacher. The former is

exercised in opposition to thosesubject to it for the public good
whereas the latter is exercised as a service to benefit those
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immediately subject to it while also directed to the ultimate
public welfare.

Duncan, 260 Md. at 107, 271 A.2d at 551. Any “authority ateacher might be considered
to exerdsein hisown right,” we explained, “would not be in the nature of police power.”
Duncan, 260 Md. at 106, 271 A.2d at 551. Similarly, the acts of a 911 operator or
dispatcher providing a service to benefit an individud caller and the public welfarealso do
not satisfy the exception. Thehandling of an emergency call isnot an exercise of power “in
opposition to those subject to it for the public good.” Duncan, 260 Md. at 107, 271 A.2d
at 551. Rather, it isan exercise of power for the benefit of those in need of 911 services.
Because we find 911 operators and dispatchers ae not “public officials,” as
contemplated in Duncan and James, itisnot necessary for usto examinethe particular acts
In question to determine whether they were discretionary and performed within the scope
of official duties. Theinitial failure of 911 operators and dispatchers to qualify as public
officials prevents them from enjoying a public officid immunity a common law.*

B. Good Samaritan Doctrine

Petitioner Fried and Appellant M uthukumarana contend that the Good Samaritan
doctrine, which subjectsanindividual to liability for hisor her failureto ex ercisereasonable

carein rendering protective servicesto another, is applicableto theactions of 911 operators

* Because we delimit the scopeof Respondent Terrell’ sliability ininfia PartsIV.C.
and V.A., itisnot necessary for us to determine here whether he is entitled to common law
public officid i mmunity.
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and dispatchers taken in the course of performing their employment duties. According to
Fried, Respondent Archer “was paid to perform her functions as an emergency dispatch

operator,” “failed to exercise reasonable care in performing” her duties, and, as a result of
her failureto exercise reasonable care, should be liable for the “increased the ri sk of harm”
she caused to Tiffany “by beginning to assist her, but failing to follow through . . . .”
Similarly, Muthukumarana alleges that Appellee Woodward “undertook, for consideration
.. ., to render services to” Appellant and should be “subject to liability for her failure to
exercise reasonable care where” her “failure to follow the S[tandard] O[perating]
P[rocedure]” increased the risk of harm to Appellant, and where she “suffered harm by
relying on 911 and Woodward’ s questioning.”

In response, Archer argues that a different tort principle, specificaly the special
relationship test, iscontrollingin her case. Woodward also arguesthat “the Good Samaritan
doctrineis not the appropriate standard to apply to determinetheliability of 911 operators’
and citesthe” chilling effect” it would have“on agovernment’ sabilityto hireandretan 911
operators.” Additionally, Woodward maintains that he “did not undertake to assist
Appellant[Muthukumarana),” asrequired by the Good Samaritan doctrine, by taking “basic
information from” her.

The Good Samaritan dodrine, as argued by Fried and Muthukumarana from the

Restatement (Second) of Torts, provides:

8 323 Negligent Performance of Undertaking to Render
Services.
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Onewho undertakes, gratuitoudy or for consideration, to render

servicesto another which he should recognize as necessary for

the protection of the other’s person or things, is subject to

liability to the other for physical harmresulting from hisfailure

to exercise reasonable care to perf orm his undertaking, if

(a) his failure to exercise such care increases the risk of such

harm, or

(b) the harm is suffered because of the other’ sreliance upon the

undertaking.”
ResTATEMENT (Seconp) OF TorTs 8 323 (1965). Even assuming, for purposes of this
analysis, that Maryland recognizesacommon law Good Samaritan doctrineasframedin the
Restatement, it would not apply here

Pursuant to § 323, anindividual whoundertakes, “ gratuitously or for consideration,”

to render protective servicesto another may be subject to liability for his or her failure to
exercisereasonablecareindoing so. Petitioner Friedand A ppel lant M uthukumaranawould
have usinterpret the clause“for consideration” asincluding the salary paid to 911 operators
and dispatchersby their employers, thereby imposing liability on those 911 employees for
actionstaken in the course of performing ther employment duties. Drawing on our prior

interpretation of the meaning of an analogous term in the context of Maryland’s Good

Samaritan immunity statutes,>® we decline to do so.

%2 Fried did not include subsection (b) from the Restatement in her argument.

2 Maryland’'s Good Samaritan immunity statutes provide immunity to certain
individuals and entities for liability arising under the general principles of the Good
Samaritan doctrine. See, e.g., Md. Code (1974, 1998 Repl. Vol.), Courts and Judicial
Proceedings Art., 8 5-603 (“Emergency medical car€’); § 5-604 (“Fire and rescue
companies’); 8 5-605 (“Law enforcement officer acting outside jurisdiction”); 8§ 5-607

(continued...)
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Under Maryland Code (1974, 1998 Repl. Vol.), Courts and Judicial Proceedings
Article, 85-603, certain emergency medical care providersare“not civilly liable for any act
or omissioningiving any assistance or medical care,if,” in part, “[t]he assistance or medical
care is provided without fee or compensation . . ..” (Emphasis added.). In Tatum v.
Gigliotti, 321 Md. 623, 583 A.2d 1062 (1991), we interpreted the language of an earlier
version of the Good Samaritan Act, specifically Md. Code (1981), Art. 43, § 132(a)
(recodified asMd. Code (1974, 1998 Repl. Vol.), Courts and Judicial ProceedingsArt., 8
5-603), which provided immunity to certain individuals rendering “medical aid, care, or
assistance for which he charges no fee or compensation.”* In so doing, we affirmed the
judgment of the Court of Special Appeals, Tatum v. Gigliotti, 80 Md. App. 559, 565 A.2d

354 (1989), aff’d, 321 Md. 623, 583 A.2d 1062 (1991), and held that a salaried emergency

23(...continued)
(“Volunteer sports program physicians’); 8 5-614 (“Emergency veterinary assistance”).

Petitioner Fried and Appellant Muthukumarana seize on the existence of these
statutes and argue that the Good Samaritan doctrine should apply to 911 operators and
dispatchers because the Legidature “ chose not to immunize 911 call takersin thisregard.”
We note, however, that neither Fried or Muthukumarana provide |l egislative history for any
enacted Good Samaritan gatute or for any attempt to extend such a statute to 911 personnel
in support of this position. Even if there were evidence of such failed proposals, “the fact
that abill on aspecific subject failsof passagein the General Assembly isarather weak reed
uponwhichtoleanin ascertaining legislativeintent,” Auto. Trade Assoc. of Md., Inc. v. Ins.
Comm’r of the State, 292 Md. 15, 24, 437 A.2d 199, 204 (1981), and “legidlative intent
cannot beinferred solely from failureof abill .. ..” NCRv. Comptroller of the Treasury,
Income Tax Div., 313 Md. 118, 126, 544 A.2d 764, 767 (1988).

* Thedlight differencein statutory language between Md. Code (1974, 1998 Reypl.
Vol.), Courts and Judicial Proceedings Art, 8 5-603, as codified today, and its former
codification as Md. Code (1981), Art. 43, § 132(a), has not altered our interpretation of
“compensation” in Tatum v. Gigliotti, 321 Md. 623, 629, 583 A.2d 1062, 1065 (1991).
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medical technician operating within the scope of his duties was entitled to the immunity
provided in the statute. Asthe Court of Special Appeals explained, “salaried personnel do
not receive‘ compensation’ withinthemeaning of thissedion.” Tatum,80Md. App. at 568,
565 A.2d at 358.

Although* consideration,” asusedin 8§ 323 of the Restatement, and “ compensation,”
as used in § 5-603, are not identical terms they are recognized geneally as synonyms of
each other.”> Accordingly, it is appropriate for us to extend our holding that a salary does
not constitute a “fee or compensation” under 8§ 5-603 to an interpretation of “for
consideration” under § 323 of the Restatement. Specificaly, under 8 323, the impogtion
of liability onanindividual for hisor her negligent undertaking to render servicesto another
does not include the non-voluntary actions taken by a 911 operator or digatcher in the
course of hisor her employment. A 911 operator or dispatcher generally receives asalary
from his or her employer, not from the person in need of assistance. That payment would
not qualify as “consideration” within the meaning of § 323. T herefore, the common law
Good Samaritan doctrine, at least as argued in this case, would not be applicable to the
actionsof 911 operatorsand dispatcherstak enin the course of performing their employment

duties.

 “Consideration” isdefined as“[r]ecompense” and “ payment.” WessTER's NINTH
New CoLLEGIATE DicTionARY (9" ed. 1989). “Compensation,” similarly, means* something
that constitutes. . . recompense” or a“payment.” Id.
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C. Specia Relationship

Findly, Petitioner Fried and Appellant Muthukumarana argue tha the Court of
Special Appeals and the Circuit Court for Montgomery County, respectivdy, erred in
applying the special relationship test to 911 employees or, in the alternative, erred in
determining that the employees in question had no special relationship with or duty owed
to the individual victims. Specifically, Fried maintains that the Court of Special Appeals
“erroneously determined that a tort duty owed from an emergency dispatch telephone
operator to a victim is governed by the ‘ special relationship’ rule.” According to Fried, a
“gpecial relationship is applicable only to apublic official under the public duty doctrine.
..,” and Respondents Archer and Terrell are mere employees. Likewise, Muthukumarana
contends that the Good Samaritan doctrine, not the special relationship test, should be
applied to 911 operators and that “the Good Samaritan dodrine imposed a duty on
Woodward (separate from any duty that may lie under a specid relationship) to act in a
reasonable manner toward Plaintiff.”

For their parts, Woodward, Archer, and Terrell acknowledge that 911 employees
generally owe a duty to the public at large. According to Appellee and Respondents,
however, only if such an employee makes “assurances that induce specific reliance by the
citizen, [doesheor she] creatq] aspecial rdationship with the citizen extending the general

public duty owed to a specific private duty in tort.”
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For the following reasons, we agree with Appellee and Respondents that, absent a
specia relationship between a 911 employee and an individual in need of emergency
services, an employee does not owe such an individual a private duty in tort. To maintain
an action in negligence, a plaintiff must assert the following elements. “‘(1) that the
defendant was under a duty to protect the plaintiff from injury, (2) that the defendant
breached that duty, (3) tha the plantiff suffered actual injury or loss, and (4) that the loss
or injury proximately resulted from the defendant’ sbreach of theduty.’” Valentine, 353 Md.
at 549, 727 A.2d at 949 (quoting BG & E v. Lane, 338 Md. 34, 43, 656 A.2d 307, 311
(1995) (citing Rosenblatt v. Exxon, 335 Md. 58, 76, 642 A.2d 180, 188 (1994))). “Duty”
in negligence“hasbeen defined as*‘ an obligation, to whichthelaw will giverecognition and
effect, to conform to a particular standard of conduct toward another.”” Ashburn, 306 Md.
at 627, 510 A.2d at 1083 (citation omitted). The existence of “alegally recognized duty
owed by th[e] defendant to th[e] plaintiff or to a class of persons of which th[ €] plaintiff is
amember isvital to sustaning acause of actioninnegligence.” Valentine, 353 Md. at 549,
727 A.2d at 549. See also Ashburn, 306 Md. at 627, 510 A .2d at 1083 (“[N] egligenceisa
breach of a duty owed to one, and absent tha duty, there can be no negligence.”). Our
consideration, therefore, begins with a determination of whether 911 employees owe a
legally recognized tort duty to individualsin need of their assistance.

In previous cases, wehave defined the scope of the tort duty owed by police officers

to persons in need of assistance by applying the “public duty doctrine.” Generally, under
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the public duty doctrine, when astatute or common law “imposesupon apublic entity aduty
to the public at large and not a duty to a particular class of individuals, the duty is not one
enforceable intort.” DAN B. Dosss, THE LAw Or TorTs 8§ 271 (2000) (f ootnote omitted).
As we explained in Ashburn, the “duty owed by the police by virtue of their positions as
officers is a duty to protect the public.” Ashburn, 306 Md. at 628, 510 A.2d at 1084.
Pursuant to the doctrine, therefore, police officers ordinarily may not be held liable for
failure to protect specific persons because they owe no duty, as the fird element of a

negligence action requires, to those individuals.?®

% The application of the public duty doctrine to police officers recognizes that
[police] officials who act and react in the milieu of criminal
activity where every decison to deploy law enforcement
personnel isfraught with uncertainty must havebroad discretion
to proceed without fear of civil liability in the “unflinching
dischargeof their duties.” . .. [1]f the policewere held to aduty
enforceabl e by each individual member of the public, then every
complaint—whether real, imagined, or frivolouswouldraisethe
spectre of civil liability for failure to respond. Rather than
exercise reasoned discretion and evaluate each particular
allegationon itsown meritsthe police may well bepressured to
make hasty arrests slely to eliminate the threat of personal
prosecution by the putati ve victim.
Ashburn v. Anne Arundel County, 306 Md. 617, 629, 510 A.2d 1078, 1084 (1986) (quoting
Morgan v. District of Columbia, 468 A.2d 1306, 1311 (D.C. 1983) (citations omitted))
(alteration in original).

Furthermore, it acknowledges that “a policy which placesa duty on a police officer
to insure the safely of each member of thecommunity would create an unnecessary burden
on the judicia system.” Ashburn, 306 Md. at 630, 510 A.2d at 1084. Asthe District of
Columbia Court of Appeals explaned, the application of the public duty doctrineto police
officersrecognizesthat “juries and courts areill-equipped to judge ‘ considered | egislative-
executive decisions as to how particular community resources should be or should have

(continued...)
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The public duty doctrine, however, isnot without itslimitations. Specificaly, it“has
no application when the court concludes that a statute or court order has created aspecial
duty or specific obligation to aparticular class of personsrather than to the public at large.”
Dosss, supra, 8 271 (emphasis added). Aswe have explained, thisis*nothing more than
amodified application of the principlethat although generally thereisno duty in negligence
termsto act for the benefit of any particul ar person, when one does indeed act for the benefit
of another, he must act in a reasonable manner.” Ashburn, 306 Md. at 631, 510 A.2d at
1085 (citing Scott v. Watson, 278 Md. 160, 170-71, 359 A.2d 548, 555 (1976); Penna R.R.
Co. v. Yingling, 148 Md. 169, 129 A. 36 (1925)). Therefore, “[a] proper plantiff . . . isnot
without recourse. If heallegessufficient factsto show that the defendant policeman created
a ‘specia rdationship’ with him upon which he relied, he may maintain his action in
negligence.” Ashburn,306 Md. at 630-31, 510 A.2d at 1085 (footnote and citation omitted).
In order for a special relationship between police officer and an individual to be found,
however, we required in Ashburn that it “ be shown that thelocal government or the police

officer affirmativey acted to protect the gpecific victim or specificgroup of individualslike

?8(...continued)
been allocated to protect individual members of the public.” Morgan, 468 A.2d at 1311
(citations omitted).
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the victim, thereby inducing the victim’s specific reliance upon the police protection.”
Ashburn, 306 Md. at 631, 510 A.2d at 1085 (citations omitted).

Although our opinioninAshburn involvesthe application of the publicduty doctrine
to police officers, it does not limit the applicaion of that principle to police officers alone
or otherwise prevent our consideration of it in the context of 911 employees. A review of
thedutiesof 911 personnel revealsthat 911 personnel playasignificant rolein coordinating,
facilitating, and effectuating adequate emergency service responses. As the amicus brief
explained,”

[t]he job of 911 personnel is not to provide the emergency
services that the caller needs, for himself or for someone else,
but to facilitate the response of appropriate resources.

Although 911 personnel are sometimes|umped together
and referred to as 911 operators, as an operational matter,

" The Supreme Court of Washington appliesslightly different factorsin determining
whether a special rdationship exids, but has provided a useful description of the special
relationship test in generd. In Babcock v. Mason County Fire Dist. No. 6, 30 P.3d 1261
(Wash. 2001), it explained that “*[t]he special relationship exception [to the public duty
doctrine] isa‘focusingtool’ used to determinewhether alocal government [entity] ‘ isunder
a general duty to a nebulous public or whether that duty has focused on the claimant.’”
Babcock, 30 P.3d at 1268 (quoting Taylor v. Stevens County, 759 P.2d 447, 451 (Wash.
1987) (citation omitted)).

8 The information presented in the amicus brief and quoted here is gleanable
otherwise from undisputed sources within the record, including Appellee Woodward's
depositiontestimony delineating the duties of apublic servicesaidein Montgomery County
and describing the County’ s Emergency Communication Center system, the Montgomery
County SOP for acall taker responding to adomestic violence call, and Deputy Thomas's
testimony, in one of the juvenile proceedings, regarding his communications with
Respondent Archer as aresult of Donte W.’scall. We borrow here from the amicus brief
because it provides a concise and coherent explanation of the general duties of 911
employees and the nature of 911 services asawhole.
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personnel in 911 centers and other emergency communications
personnel perform specific tasks: some act as call takers, who
speak directly to the callers;, others, as fire and rescue
dispatchers or police dispatchers, who relay the message to
appropriate public safety personnel; and still others as
supervisors, who supervise center operations, train 911
personnel, and even perform call-taking or dispatch functions
as staffing and call volume require.

[T]he emergency communications call taker’s primary
jobistofind out from the cdler enough about the emergency to
classify the call for appropriate public safety response, and to
verify the name and address of the caller. . . .

But call takers are often asked to do more than classify
calls and send help. Protocols applicable to emergency call
takers in some jurisdictions encourage the operator to gay on
the line, after emergency personnd have dready been
dispatched, to try to get additional information that may affect
the level of response or that may assist the responder to
understand and deal with the situation when they arrive. Other
internal protocols are designed to determine whether there is
anything the caller may need to do beore police, fire or
emergency medical personnel arrive.

Amicus Brief, Muthukumarana v. Montgomery County, a 8-11 (filed 14 January 2002).
Based on the nature of his or her duties, we agree that “[a] police dispatcher’s work is
necessarily an integral link in the chain of emergency services ultimately ddivered by the
responding policeofficers.” Fried, 139 Md. App. at 257,775 A.2d at 446. Theref ore, while
we do not suggest that 911 operators and dispatchers have duties or responsibilities
commensurate with those of policeofficers, we agree with theCourt of Special Appealsthat
“it is appropriate to measure” their negligence liability, as well as the liability of ther

managersand supervisors, “ by the same standard applied to the police officer'swho respond
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totheir dispatches.” /d. Pursuant to that holding, thelegal duty owed by 911 employees* by
virtue of their position, is[also] apublic duty to aid.”** Id.

Aswith police officers, significant policy concems motivate our application of the
public duty doctrineto 911 personnel. Asthe Court of Special Appealsexplainedin Fried,
“*[f]or the courts to proclaim a new and general duty of protection in the lav of tort, even
to thosewhomay bethe particul a seekersof protection based on specific hazards could and
would inevitably determine how the limited police resources of the community should be
alocated and without predictable limits.’” Fried, 139 Md. App. at 258, 775 A.2d at 447
(quoting Riss v. City of New York, 240 N.E.2d 860, 861 (N.Y. 1968)). By applying the
public duty doctrineto 911 personnel, weare able to prevent “that new and general duty of
protection” from resulting “in the reduction of public safety services, including emergency
response programs and personnel, to the community.” Id. See also Wanzer v. District of
Columbia, 580 A.2d 127, 132 (D.C. 1990) (“If it were otherwise, then the city would be
potentially liablefor ‘ every oversight, omission, or blunder’ of itsofficial —aliability which

potentially could so deplete the resources necessary to provide police protection, fire

2 A number of jurisdictions outside of this State also apply the public duty doctrine
to the actions of 911 operators and dispatchers. See, e.g., Sullivan v. City of Sacramento,
235 Cal. Rptr. 844 (Cal. Ct. App. 1987); Johnson v. District of Columbia, 580 A.2d 140
(D.C. 1990); Hines v. District of Columbia, 580 A.2d 133 (D.C. 1990); Wanzer v. District
of Columbia, 580 A.2d 127 (D.C. 1990); City of Rome v. Jordan, 426 S.E.3d 861 (Ga.
1993); DeLong v. County of Erie, 457 N.E.2d 717 (N.Y . 1983); Bratton v. Welp, No. 71231-
0, 2002 Wash. LEXIS 107 (Wash. Feb. 14, 2002).
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protection, and ambulance service as to result in the elimination of those services
altogether.”).

In addition, our holding recognizes the fact that when emergency services are
involved, “the circumstances are often quite demanding and . . . some mistakeswill occur,
even when the service is well organized and conscientiously administered.” DeLong v.
County of Erie, 457 N.E.2d 717, 722 (N.Y. 1983). Asobserved in the amicus brief,

[p]roblems the caller has with language skills or telephone
equipment may make communication difficult. Cellular
telephone calls often make location verification difficult. The
caller’ semotional state may af fect communication; frequently
in emergencies, acalleris. . . near hysteria, confronted with a
situation that he may have difficulty comprehending himself
and that he may have even more difficulty trying to explain to
someone else. Some callers provide incomplete or false
information. In some cases, the caler is an unwilling witness
to, or participant in, the emergency incident and is reticent to
provide information the call taker requests. Moreover, the
problem that aways exists in interpreting someone else’s
statementsisexacerbated becausethe call taker cannot see what
is going on.*

Amicus Br., a 9-10. Similar to our holding in Ashburn regarding police officers, we

conclude herethat “* where every decision to deploy law enforcement [or rescue] personnel

% Both cases provide illustrations of some of the difficulties associated with the
taking of emergency calls. In Muthukumarana, Appellant’s*“emotional state” affected the
quality of the communication between herself and Appellee Woodward reflected in
Woodward twice stating that she could “not understand” Appellant because she was
“screaming.” Likewise, in Fried, Respondent Archer’ s duties were exacerbated by Donte
W.’ s intentional provision of false information regarding the location of Tiffany and his
unwillingness to provide all relevant information, including his name and location.
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isfraught withuncertainty,”” 911 personnel “‘ must have broad discretionto proceed without
fear of civil liability in the ‘unflinching discharge of their duties.”’” Ashburn, 306 Md. at
629, 510 A.2d at 1084 (citation omitted). Asthe New Y ork Court of Appealsexplainedin
DelLong, “[@]llowance must be made for” the demanding circumstances involved in
emergency services, and “ although any error, however slight, may havedire consequenceq ,]
it will not always justify an award for damages.” DeLong, 457 N.E.2d at 722.

Pursuant to the public duty doctrine, therefore, a 911 employee generally owesno
duty in tort for the negligent performance of his or her duties to an individual in need of
emergency telephone services. Asweexplained at supra pages 39-40, however, the special
duty rule limits the gpplicability of this dodrine. Specifically, if an individual plantiff
establishesthat a 911 employee owed him or her a specid duty, based on the existence of
aspecia relationship between the two, the employee may be found liable to the individual
in tort for the negligent performance of hisor her duties.

In delineating the conditions required to establish a special relationship baween a
911 employee and an individual, in order to give rise to possible tort liability sufficient to
overcome the public duty doctrine, we havebeen urged not to apply the test used for police
officersin Ashburn, see supra page 40, and to adopt indead amore specific, categorical list
of questions or factors to guide making such dedasions. A number of other jurisdictions
have developed such formulaic approaches to determining whether a special relationship

exists between various public employees and private individuals. For instance, in New
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Y ork, inorder to establish aspecid relationship and defeat the protection of the public duty
doctrine, a plaintiff must demonstrate four distinct factors:

(1) an assumption by the municipality, through promises or

actions, of an affirmative duty to act on behalf of theparty who

was injured; (2) knowledge on the part of the municipality’s

agentsthat inaction could lead to harm; (3) someform of direct

contact between themunicipality’ sagents and theinj ured party;

and (4) that party’s justifiable reliance on the municipality' s

affirmative undertaking.
Grieshaber v. City of Albany, 720 N.Y .S.2d 214, 215 (N.Y. 2001) (quoting Cuffy v. City of
New York, 505 N.E.2d 937,940 (N.Y . 1987)), appeal denied, 759 N.E.2d 370 (2001). See
also Kircher v. City of Jamestown, 543 N.E.2d 443, 446 (N.Y . 1989) (quoting Cuffy). This
four factor approach has been explicitly adopted by a number of other jurisdictions,
including Michigan (White v. Beasley, 552 N.W.2d 1, 4-5 (Mich. 1996) (noting that the
“only special-rel ationship test adopted in more than one state isthe test adopted by the New
York Court of Appealsin Cuffy” and adopting that test “at least when applied to police
officers’)), Ohio (Sarwicki v. Ottawa Hills, 525 N.E.2d 468, 478 (Ohio 1988) (adopting the
Cuffy “principles for application to cases in Ohio wheran a special duty is alleged”)), and
West Virginia(Wolfe v. City of Wheeling, 387 S.E.2d 307, 311 (W. Va. 1989) (adopting the
Cuffy test)). Inaddition, the Supreme Court of Georgia also embraces most of New York’s
test, but deletesthethird requirement of direct contact between the municipality sagent and

the injured party and calls for both justifiable and detrimental reliance in the fourth

requirement. See City of Rome v. Jordan, 426 S.E.2d 861, 863 (Ga. 1993). Indiana, inturn,
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has adopted Georgia sapproach. See Benton v. City of Oakland City, 721 N.E.2d 224, 231
n.12 (Ind. 1999) (“[W]e continue to believe that the [Jordan] test is appropriate for
determining whether a government unit qualifies for immunity for failure to dispatch
emergency services. ...").

Other jurisdictions ostensibly formulated their own special relationship tests, instead
of adopting New Y ork’ s popular approach. Most, however, retain at least one, if not many,
of the same characteristicsasNew Y ork’ stest. For example, North Carolinadraws heavily
on the concept of reliance and requires that, to establish a specia relationship, a plaintiff
show (1) “an actual promise was made by the police to create aspecial duty,” (2) “that this
promise was reasonably relied [upon] by plaintiff,” and (3) “that this reliance was causally
related to theinjury ultimately suffered by plaintiff.” Braswell v. Braswell, 410 S.E.2d 897,
902 (N.C. 1991). Similarly,to invokethe special relationship exception in Washington, a
plaintiff must show that (1) “there is some form of privity between the plaintiff and the
public entity that differentiatesthe plaintiff from the general public,” (2) “the public entity
made an express asurance to the plantiff,” and (3) “the plaintiff judifiably relied on the
assurance.” Bratton v. Welp, No. 71231-0, 2002 Wash. LEXIS 107, at *5 (Wash. Feb. 14,
2002). See also Babcock v. Mason County Fire Dist. No. 6, 30 P.3d 1261, 1268 (\Wash.
2001). In Pennsylvania, the Superior Court elected to focus on the actions of the
municipality, explaining that “the individual claiming a ‘specia relationship’ must

demongrate that the police” were (1) “aware of the individual’s particular situation or
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unique status,” (2) “had knowledge of the potentid for the particular harm which the
individual suffered,” and (3) “voluntarily assumed, in light of that knowledge, to protect the
individual from the precise harm which was occasioned.” Melendez v. City of Phila., 466
A.2d 1060, 1064 (Pa. Super. Ct. 1983).

Theapproach adopted by South Dakotaand Minnesotaplacesweight ontheexistence
of a legislative mandate in deciding whether to recognize a spedal relationship.
Specifically, they providethat thereare** at least four factorswhich should be considered’”
in determining whether “governmental action creates a duty to individuals,” including (1)
“‘the state’ s actual knowledge of the dangerous condition,”” (2) “‘ reasonable reliance by
person on the state’ s representations and conduct,’” (3) “*an ordinance or statute that sets
forth mandatory acts clearly for the protection of aparticular dass of personsrather than the

public asawhole,”” and (4) “‘ failure by the stateto use due care to avoid increasing therisk
of harm.”” E.P. v. Riley, 604 N.W.2d 7, 12-13 (S.D. 1999) (quoting Cracraft v. St. Louis
Park, 279 N.W.2d 801, 806-07 (Minn. 1979)). See also Tipton v. Town of Tabor, 538
N.W.2d 783, 787 (S.D. 1995) (adopting Minnesota’'s approach in Cracraft). As the
Supreme Court of South Dakotaexplained, “[s]trong evidence concermning any combination
of these factors may be sufficient to impose liability on a government entity.” Tipton, 538
N.W.2d at 787.

Although many jurisdictions have adopted specific, sep-by-sep guidelines for

determining whether a special relationship exists, there are some jurisdictions which
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continueto rely on moregeneral conaderations, aswedid inAshburn. InCalifornia, “when
the state, through its agents, voluntarily assumes a protective duty toward a certain member
of the public and undertakes action on behalf of that member, thereby inducing reliance, it
isheld to the same standard of care as a private person or organization.” Williams v. State,
664 P.2d 137, 140 (Cal. 1983). Likewise, inthe District of Columbia, “in order to convert
a duty owed to the general public into a special duty,” a plaintiff must demonstrate “a
specific undertaking to protect aparticular individual . . . [and a] justifiable rdiance by the
plaintiff.” Morgan v. District of Columbia, 468 A.2d 1306, 1314 (D.C. 1983). See also
Johnson v. District of Columbia, 590 A.2d 140, 142 n.2 (D.C. 1990) (quoting Morgan);
Hines v. District of Columbia, 580 A.2d 133, 138 (D.C. 1990). In Tennesseg, there are a
number of general alternative means of establishing a special rdationship, induding atest
similar to our approach in Ashburn and one requiring the existence of statutory provisions.

Specifically, “aspecial duty of careexists’ in Tennesseewhen (1) “ officials, by their actions,

affirmatively undertaketo protect theplaintiff, and the plaintiff reliesupon theundertaking,”

(2) “astatute specifically provides for a cause of action against an official or municipality
for injuriesresulting to a particular dass of individuals, of whichthe plaintiff isamember,
fromfailureto enforce certain laws,” or (3) “theplaintiff alleges a cause of action involving
intent, malice, or reckless misconduct.” Ezell v. Cockrell, 902 S\W.2d 394, 402 (Tenn.

1994).
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Although we acknowledge tha a more formulaic special relationship test may
facilitate greater predictability, our review of the many different specia relationship
requirements adopted by other jurisdictions reinforces our choice not to incorporate amore
regimented approach into Maryland’ s special relationship test. We continueto believe that
“theintent of the ‘ special relationship’ doctrineis better addressed by our general standard
outlined in Ashburn” because it preserves our ability to determine “whether a specia
relationship exists’ on a“ case-by-casebads.” Williams, 359 Md. at 150, 753 A.2d at 67-68.
Therefore, after incorporating 911 personnel into the purview of the public duty doctrine,
we also find that the special relationship test in Ashburn is the appropriate analytical
paradigm to be used in evaluating work-related negligence claims against 911 personnel.
Under that test, in order for aspecial relationship between a911 employee and a person in
need of assistance to exist, it must be shown that the 911 employee affirmatively acted to
protect or assist the specificindividual, or aspecific group of individualsliketheindividual,
in need of assistance, thereby often inducing the specific reliance of the individual on the

employee?* See Ashburn, 306 Md. at 631,510 A.2d at 1085. Absent the existence of those

¥ The Court of Special Appedsin Fried defined “ specific reliance” under this test

as meaning “detrimental and justifiable reliance.” Many other jurisdictionslikewise have
described the reliance necessary to create a special relationship as being justifiable and/or
detrimental. See, e.g., Johnson, 580 A.2d at 142 n.2 (requiring “justifiable reliance”in the
District of Columbia); Hines, 580 A.2d at 138 (same); Morgan, 468 A.2d at 1314 (same);
Jordan, 426 S.E.2d at 863 (requiring “justifiable and detrimental reliance” in Georgia);
Benton v. City of Oakland City, 721 N.E.2d 224, 231 n.12 (Ind. 1999) (requiring “j ustifiable
and detrimental reliance in Indiana); White v. Beasley, 552 N.W.2d 1, 5 (Mich. 1996)
(continued...)
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factors, a special relationship may not be found to exist between the employee and the
individual, and a 911 employee may not be held liable in tort to an individual.
V.

Having completed our general analysisof theconsolidaed i ssues, we must now apply
our conclusionsto the specific cases before us. Our task, however, islimited to addressing
the second part of thefinal issuepresented. Specifically, because we have determined that
the Court of Special Appeds in Fried and the Circuit Court for Montgomery County in
Muthukumarana did not err in applying the special relationship test to 911 employees, see
supra Part IV.C., weareleft only to determinewhether those courtserred in holding that the

employeesin question had no specia relationship with or duty to the individual victims.

%1(...continued)

(requiring “justifiable reliance” in Michigan); Grieshaber v. City of Albany, 720 N.Y .S.2d
214, 215 (N.Y. 2001) (requiring “justifiable reliance” in New York); Kircher v. City of
Jamestown, 543 N.E.2d 443, 446 (N.Y. 1989) (same); Cuffy v. City of New York, 505
N.E.2d 937,940 (N.Y. 1987) (same); Sarwicki v. Ottawa Hills, 525 N.E.2d 468, 478 (Ohio
1988) (requiring “justifiable reliance” in Ohio); Bratton, 2002 Wash. LEXIS 107, at *5
(requiring a plaintiff “justifiably rely” in Washington); Babcock, 30 P.3d at 1268 (same);
Wolfe v. City of Wheeling, 387 S.E.2d 307, 311 (W. Va 1989) (requiring “justifiable
reliance” in West Virginia). We have chosen, however, to retain a more general special
relationship test to preserve our case-by-case analytical approach to theseissues. Although
reliance may be a factor under that test, there may be many cases in which reliance is
irrelevantto theanalysis, such ashee. Therefore, adopting alimited definition of “specific
reliance” is not warranted or necessary in the present cases. |n spite of the fact tha we do
not find it necessary to limit our interpretation of “specific reliance” to detrimental and
justifiable reliance, we do recognize that those principles, dong with others, may provide
useful tools for assessing reliance, where necessary in a particular case.
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A. Fried

Petitioner Fried’'s theory of Respondent Archer’'s negligence was that Archer
breached her duty of care by failing to adequately question Donte W., erroneously reporting
to Deputy Thomas that Tiffany was behind “J’ Court, instead of “K” Court, and failing to
report that Tiffany waslocated near a“forested area” Although Fried maintainsinthefirst
instancethat the Court of Special Appealserred in determining that thetort duty owed from
emergency dispatch telgohone personnel to individual callersor victimsis governed by the
special relationship rule, in the alternativ e she appears to argue that a special relationship
existed between Respondent Archer and Tiffany. While she does not state explicitly that a
“special relationship” (in those words) existed between Archer and Tiffany, she does assert
that DonteW.’ s“relianceon Archer’ saffirmative statements’ to himwasjustifiableand that
sufficient detrimental “reliance on behalf of the caller did take place, and should therefore
be transferred to [Tiffany].” Asto Respondent Terrell, Fried dleges that he negligently
employed improper procedures and/or failed to properly train Archer. Accordingto Fried,
Terrell had a special relationship with Tiffany based on the foreseeability that “improper
procedures’ and inadequate training would cause “harm to those relying on the system.”

In reply, both Respondents maintain that there is no “allegation of conduct” which
could have “induced Tiffany[’]s specific reliance.” Quoting from the Court of Special
Appeals opinion, they contend that Tiffany “did not ‘specifically rely’ upon [Archer’s]

promise to send police assisance as ‘Tiffany did not call for help, did not know that the
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callers had doneso, did not know that Archer had promised to send someone out, and did
not ‘ choose' to stay outsidein reliance on that promise. ...”” Fried, 139 Md. App. at 267,
775A.2dat 452. Inaddition, they alsoarguethat Tiffany’s“criminal assailants’ did not rely
on “Archer’s promise to send police,” and assert that we “should not apply the special
relationship analysisto individuals who create the peril.”

Pursuant to thestandards setforth insupra Part 1V.C., our analysisinthiscase begins
with adetermination of whether Archer acted to protect or assst Tiffany, or aspecificgroup
of individuals like Tiffany. Fried would have usinterpret Archer’s receipt of Donte W.’s
call, her conversation with him regarding the unnamed girl that was Tiffany, and her
statement that the dispatch system would “send someone out,” as sufficient to constitute an
affirmativeact on her part to protect or assist Tiffany. We, however, agreewith the Court
of Special Appeals that “neither a dispatcher’ sreceipt of acdl for help nor the dispatch of
emergency assistance alone creates aspecia duty to the personin need of such assistance.”
Fried, 139 Md. App. at 260, 775 A.2d at 448. See also Morgan, 468 A.2d at 1313 (finding
that a special relationship is not created “when the police gratuitously promise to provide
protection. . .. Reassuring acitizen victimized by criminal conduct that help ison the way
certainly does not mean tha at all costs the action promised inexorably must follow . . ..");
Hines, 580 A.2d at 136 (“[T]he mere fact that an individual has emerged from the general
public and become an object of the special attention of public employees does not create a

relationship whichimposesaspecial legal duty.”); Koher v. Dial, 653 N.E.2d 524, 526 (Ind.
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Ct. App. 1995) (“ Standing alone, a governmentd entity’ s dispatch of emergency services
does not create a private duty.”). In this case, therefore, where there is no indication that
Archer’ shandling of Donte W.’ scall exceeded or was markedly different than her handling
of other similar calls and situations, we shall not find an action on Archer’ s part to protect
or assist Tiffany sufficient to impose a special duty in tort on Archer for her aleged
negligent handling of the dispatch fromthecall. See Wanzer, 580 A.2d a 132 (“A one-time
call to 911 for help is not enough to establish a special relationship. . .. Togiverisetoa
special relationship, the agency’ s response to the private party must in some demonstrable
way exceed the response generally made to other members of the public.”). To hold
otherwise would circumvent wholly our extending protection to 911 personnel in the
“*unflinching discharge’ of their duties” to the genera public. Ashburn, 306 Md. at 629,
510 A.2d at 1084 (citation omitted).

Likewise, we also are unable to conclude that Archer’s answering and handling of
Donte W.’s call constituted an act to protect or assist a specific group of individualslike
Tiffany. Pursuant to Md. Code (1957, 1997 Repl. Vol.), Art. 41, 88 18-101-18-102, “all
counties’ must “ havein operation an enhanced 911 system,” including “ police, firefighting,
and emergency ambulance services’ (88 18-102(a), (c¢)), to protect “the safety and well-

being of the citizensof Maryland.” § 18-101(a).** By itsterms, this statutory scheme does

¥ This statute does not serve to characterize the employment of a 911 operator or
dispatcher as positions “ created by law” asthe term isusedin the analysis of public official
(continued...)
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not create an emergency system to benefit adiscrete group of persons. Rather, in providing
for such broad services, it recognizes that, at different times, any and all citizens of, or
visitorsin, Maryland may find it necessary to utilize that system for innumerabl e purposes.
In our view, acting to protect or assst a*“ specific group of individuals,” sufficient to create
a special relationship, involves more than general actions taken to serve members of the
public at largein need of emergency telephone services. To find otherwise, by equating a
duty to act with the provision of ageneral public service, might jeopardize the avail ability
of those servicesin thefirst instance. See Wanzer, 580 A.2d at 132; Fried, 139 Md. App.
at 258, 775 A.2d at 447. Absent theexistence of an afirmative action on Archer’s part to
protect Tiffany or aecific group of individualslikeTiffany, agecial duty in tort may not
be imposed on Archer for her handling of the dispatch from Donte W.’s call. Asaresult,
itisunnecessary for usto determinewhether the facts of this case satisfy the second prong
of the special relationship test.

Findly, we are unwilling to conclude that Terrell owed a special duty in tort to
Tiffany. Accepting astrue Fried s allegations, there is no indication that Terrell’ s alleged
failureto establish proper policies and to train adequatdy Archer constituted an afirmative
actionto assist or protect Tiffany. Fried providesno evidence of any action taken by Terrell

in this casein excess of or substantially different than hisactionstowards other individuals

%(...continued)
Immunity.
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in need of 911 assistance In addition, Terrell’ sgeneral employment duties with the HCSO
fail to createaduty to a“specific group of individuals® like Tiffany. Pursuant totheHarford
County Code, Terrell administers the Harford County Division of Emergency Operations,

which is responsible in part, for “[r]eceiving and handling all 911 telephone callsin the
county.” Harford County Code, Ch. 9, Art. XXXVI, 88 9-200-9-201. Aswe earlier stated,
acting to protect or assist a “specific group of individuals,” requires more than general

actions taken to serve all members of the public in need of emergency telephone services.

Because Terrell’ sactionsfail to satisfy thefirst prong of the special relationship test, Terrell

owed no individual duty to Tiffany.

B. Muthukumarana

Appellant Muthukumarana alleged that Appellee Woodward negligently failed to
advise her to leave her home and to call back from a safe location. Although
Muthukumaranamaintains, as her flagship issue, that the Good Samaritan doctrine should
apply inthiscase, shealso arguesalternatively that the existence of aspecial relationship“is
at the least a question of material fact” But see supra pages 20-21 (explaining that in
summary judgment cases where there is no genuine dispute of material facts the
determination of whether aspecial relationship existsisaquestion of law). Muthukumarana
contendsthat “[b]y asking the particular questions that she asked, Woodward affirmatively
kept [Appellant] on the tdephone.. . . when sheshould have been directed to flee pursuant

tothe §tandard] O[ perating] P[rocedure],” and also suggeststhat she*is distinguished from
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most members of the public at large” because she “received an Instruction Sheet from the
County which directed her to call 911 if she had reason to fear for her immediate safety.”
According to Muthukumarana, her “specific reliance on the assistance of Woodward . . .
increased her peril by keeping her [and inferentially her children] in harm'’s way and by
causing [them] to forgo other methods of assistance.”

On the other hand, Woodw ard contends that M uthukumarana would have us “infer
an affirmative act by Woodward and specific reliance by Muthukumarana merely because
Woodward answered the phone and asked questions,” and explains that a specia
relationship should not beformed based on“‘acall for assistance’” or “* the dispatch of such
assistance.”” (Quoting Fried, 139 Md. App. a 254, 775 A.2d at 444). In addition,
Woodward argues that a special relationship was not formed “merely because Appellant
Muthukumarana[previously] received an instruction sheet . . . directing her to call 911 . .

" and notes that “Muthukumarana did not rely upon any affirmative assurances by
Woodward.”

In this case, it is unnecessary for us to determine whether a special relationship
existed between Woodward and, through Appellant, Emil and Budrani because, regardless
of whether Woodward owed an individual duty in tort to Appellant, Emil and/or Budrani,
the undisputed facts of this case (in the form of thetape recorded 911 call) fail to indicate

any evidence of negligence on Woodward's part. According to Montgomery County’s

Standard Operating Procedure (“SOP”) for responding to a domestic violence call,
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Woodward’ sinitial dutieswereto determineif therewere any injurieson the scene, whether
weapons were present, whether the caller was the victim or awitness, where the assailant
was located, and whether drugs or acohol were involved. See supra note 11. If, after
obtaining thisinformation and sending it to dispatch, Woodward determined that the caller
wasin “immediate danger,” she then was supposed to advise the caller to |eave the scene.
1d. A review of thetranscript of the conversation between Woodward and M uthukumarana
revealsthat Woodward did not deviate from the terms of the SOP. Upon receipt of thecall,
she obtained the address of the home where the disturbance was located, immediately
classified the call as“domestic violence,” and sent it on to dispatch. She then attempted to
determine, pursuant to the SOP, who was involved in the domestic incident, where
Muthukumarana’ s husband was | ocated, whether there were any weapons in the home, and
whether her husband had aweapon in his possession. Unf ortunatd y, while Woodward was
In the process of obtaining the “pertinent information” and before she had the opportunity
to determineif Muthukumaranashould and could |leavethe scene, Mr. M uthukumaranashot
his children and then himself. Althoughthe sequence of eventsin thiscase aretragic, there
Isno indication that Woodward acted negligently in her handling of therelatively brief call.
Evenif Woodward weredeemed negligent in her handling of Muthukumarana scall,
we nonetheless could not find in Appellant’ s favor because the circumstances of this case

fail to meet thefirst prong of the special relationship test--an action taken to protect or assist
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Emil or Budrani or aspecific group of individualslike Emil and Budrani.** Therecord and
the tape recorded 911 call provide no indication that WWoodward took any action to protect
or assist Emil and Budrani directly. And, as we explained at supra pages 55-56,
Woodward’ sreceipt of the call alonedid not create aspecial duty to Emil and Budrani. See
Fried, 139 Md. App. at 260, 775 A.2d at 448 (“[N]either adispatche’ sreceipt of acall for
help nor the dispatch of emergency assistance alone creates a specia duty to the personin
need of such assistance.”). Likewise, Woodward’ s mere handling and answering of the911
call from Muthukumarana, requesting assi stanceas a member of the general public, did not
constitute an act to protect or assist a“specific group of individuals’ such as Emil and
Budrani. See supra pages 56-57.

Findly, Muthukumarana' sreceipt of theinformation/instructionsheet suggestingthat
shecall 911 if shefeared for her safety did not areate aspedal duty flowing from Woodward
to Emil and Budrani. The information/instruction sheet was not designed or intended to
increase the obligation of the Montgomery County Communication Center or set apart its
duties to Appellant or othe individuals recelving ex-parte orders for protection from

domestic violence. Rather, the sheet’ sstated purpose was to inform individuals receiving

33

Appellant Muthukumarana' s arguments regarding the special relationship test
focus on Woodward' s alleged actionstowards her and Muthukumarana’ s alleged reliance
on Woodward. This case, however involves awrongful death and survival action for her
two children, Emil and Budrani. Our focus, therefore, ison the existence or lack of aspecial
relationship between Woodward and Emil and Budrani, not between Woodward and
Muthukumarana.
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ex-parte orders of the process involved in serving those orders and the nature of ex-parte
orders in general. By its own terms, it was provided to “help [the recipient] better
understand what role [the Montgomery County Sheriff's] Office and the Montgomery
County Police may play in executing [the recipient’s] order and how [the recipient] can
assist.” Whilethe sheet explained that an individual should call 911 if he or she had reason
to fear for his or her safety, that provision was s mply areminder of the services available
to the public from theexisting emergency telephone system in Montgomery County, not an
exceptional or variant extension of service to a certain group of individuals. Because
Muthukumarana’ s receipt of theinformation/instruction shedt isinsufficient to establish a
special relationship between herself and Woodward, it likewise does not create one, by
extension, between Woodward and Emil and Budrani. Therefore, even if Woodward had
handled negligently Muthukumarana’ scall, shewould owenoindividual duty intortto Emil
and Budrani because her actionsfail to satisfy thefirst prong of the special relationship test.

MUTHUKUMARANA, CASE NO. 83

JUDGMENT OF THE CIRCUIT COURT

FOR MONTGOMERY COUNTY

AFFIRMED; APPELLANT TO PAY
COSTS.

FRIED, CASE NO. 84: JUDGMENT OF
THE COURT OF SPECIAL APPEALS
AFFIRMED; PETITIONER TO PAY
COSTS.
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The “911 system”' is an emergency system intended by the General Assembly to
enhance, in recognition of their paramount importance, the safety and well-being of the
citizensof Maryland by ensuring that timely and appropriate assistance is rendered when
the lives or property of those citizens are in imminent danger. Maryland Code (1957, 1997
Replacement Volume, 2001 Cum. Supp.) Article 41, § 18-101 (a).> Recognizing that a
multiplicity of emergency telephone numbers existsthroughout the State and, indeed, within
any given county and that the telephone is the usual mode by which emergency assistance
is summoned, 8 18-101 (b), and “concerned that avoidable delays in reaching appropriate
emergency aid are occurring to the jeopardy of life and property,” 8 18-101 (c), to achieve
thispurpose, the General Assembly “establish[ed] the threedigit number, 911, asthe primary
emergency telephone number for the State of Maryland and ... provide[d] for the orderly
installation, maintenance, and operation of 911 systems within the State.” See § 18-101 (e).
In so doing, it “acknowledge[d] that the three digit number, 911, is a nationally recognized

and applied telephone number which may be used to summon emergencyaid andto eliminate

'Maryland Code (1957, 1997 Replacement Volume, 2001 Cum. Sup.) Article 41, §
18-101 (5) defines“ 911 system” as“ atelephone service which meetsthe planning guidelines
established pursuant to 8 18-103 ..., and which automatically connects a person dialing the
digits 911 to an established public safety answering point. 911 system includes equipment
for connecting and outswitching 911 calls within a telephone central office, trunking
facilitiesfrom the central officeto apublic saf ety answering point, and equi pment to connect
911 callsto the appropriate public safety agency.”

’Hereinafter, unless otherwise indicated, future statutory references will be to this
article and chapter.



delays caused by lack of familiarity with emergency numbers and by understandable
confusion in circumstances of crigs.” See § 18-101 (d).

The 911 sysem is required, inan enhanced form,? in all counties and Baltimore City
after July 1, 1995. See § 18-102 (a). The service through the system must include police,
fire fighting, and emergency ambulance services and, at the discretion of the county or
counties being served by the system, other emergency and civil defense services. See § 18-
101 (c¢). While a public safety agency whose services are available on the 911 system may
maintain a separate secondary backup number for emergency calls, § 18-102 (d), “[a]ny
educational information relating to emergency services made available by the State or a
county shall designate the number 911 as the primary emergency number,” even though it
also may include a separate secondary backup number for emergency calls. See§18-101 (e).
It thusis very clear that 911 isthe option to be promoted for emergencies. More telling,
competitionwith the 911 systemsimply isnot permitted. Md Code (1999) § 15-126 (c)(1)
provides:

“(c) Insurer prohibited from engaging in competition with 911 emergency
system. --

*An “enhanced 911" system is:
“a911 system that provides:
“(i) Automatic number identification;
“(ii) Automatic location identificaion; and
“(iti) After July 1, 1995, other future technological
advancements that the Board may require.”
Section 18-102(f) (6).



“(1) An entity subject to this section may not establish or
promote an emergency medical response and transportation
system that encourages or directs access by an insured or
enrollee in competition with or in substitution of the Maryland
Emergency Medical Services System (911) or other State,
county, or local government emergency medical <services
system.”

The system isnot free. The General assembly authorized a 911 fee, 10 cents per
month payable at the time when the bills for telephone service are due, to be paid by the
subscribers to 911-accessible service, including switched local exchange accessservice and
wireless telephone service, § 18-105 (b) (1), to beincluded in a911 Trust Fund, out of which
are to paid reimbursements to the counties for enhancements to a 911 system and
expendituresto contractorsin accordance with the provisionsof §18-103 (h) (11). See § 18-

105 (a). It dso authorized:

“(c)(1) Inaddition to the 911 fee imposed by [§ 18-105 (b) (1)], the governing
body of each county [to] by ordinanceor resolution after public hearing enact
or adopt an additional charge not to exceed 50 cents per month to be applied
to all current bills rendered for switched local exchange access service,
wirelesstelephone service, or other 911-accessible servicewithin that county.
The amount of the additional charge may notexceed alevel necessary to cover
the total amount of eligible operation and maintenance costs of the county.”

Section 18-105 (c) (1).

The 911 emergency system handles emergency calls for police, fire, and medical
assistanceand it isdesigned to do so in amore efficient and expedient manner. Thus, while

not the police department or the emergency care provider, it provides a more limited, but



nonethel ess important, function, “asaclearinghousefor all emergency calls for assi stance.”

Elvera Trezzi v. City of Detroit, 328 N.W.2d 70, 74 (Mich. 1982)(Benson, J., dissenting).

Because established for the purpose of ensuring the provision of emergency assigance to
thepublic, itislogical, as onecourt has opined, to assume that “ onceamunicipality receives
acall for hdp throughthe 911 system, it is obligated to perform in aproper and reasonable

manner” ; “‘that by accepting the call and agreeing to respond, the municipdity had now

narrowed a public duty to aspecial duty tothat individual.”” Merced, Administratrix v. City

of New York, 142 Misc. 2d 442, 444, 534 N.Y.S.2d 60, 61 (Sup. Ct.1987), quoting

Comment, "911" Emergency Assistance Systems, 8 Geo. Mason L. Rev 103, 121 (1985).

Likethe Court of Special Appeals, noting theintegral link betweenthe911 operator’s

duties and the delivery of emergency services, citing Fried v. Archer, 139 Md. App. 229,

257, 775 A.2d 430, 446, cert. granted, 366 Md. 246, 783 A.2d 221 (2001), the majority
holdsthat “*it isappropriate to measure’ [the 911 operators'] negligenceliability, aswell as
the liability of their managers and supervi sors, ‘by the same standard applied to the police

officers who respond to their dispatches.”” Muthukumarana v. Montgomery County,

Md  , A2d___,  (2002) [slip op. a 40], quoting Fried, 139 Md. App. at 257,
775 A.2d at 446. That standard is embodied, it concludes, in the “public duty doctrine.”

Under that doctrine, the majority explains:

“when a statute or common law “imposes upon apublic entity a duty to the
public at large, and not a duty to a particular class of individuals, the duty is
not one enforceable in tort.” Dan B. Dosss, THE LaAw OF TorTs 8 271



(2000) (footnote omitted). As we explained in Ashburn [v. Anne Arundel
County, 306 Md. 617, 510 A.2d 1078 (1986)] the “duty owed by the police by
virtue of their positions as officersis a duty to protect the public.” Ashburn,
306 Md. at 628, 510 A .2d at 1084. Pursuant to the doctrine, therefore, police
officersordinarily may not beheld liablefor failureto protect specificpersons
because they owe no duty, asthefirst element of anegligenceaction requires,
to those individuals.”

Ida , A2da___ [dipop.at 37] (footnote omitted).

Accordingly, themajorityalso holdsthat “ absentaspecial rd ationship betweena911
employee and an individual in need of the telephone services, an employee does not owe
such anindividual aprivateduty intort,” id.at _ ,  A.2dat ___ [dlip op. at 36], and,
consistently with courts in other States,* that “the legd duty owed by 911 employees ‘ by
virtueof their position,is[also]l apublicdutytoaid.’”” Id.at ___,  A.2dat___ [dipop.

at 8].> More particularly, the mgjority states:

* Asthe majority points out, the public duty doctrine has been applied to the actions
of 911 operators and dispatchers. See, e.q., Sullivan v. City of Sacramento, 235 Cal. Rptr.
844 (Cal. Ct. App. 1987); Johnson v. District of Columbia, 580 A.2d 140 (D.C. 1990); Hines
v. District of Columbia, 580 A.2d 133 (D.C. 1990); Wanzer v. District of Columbia, 580
A.2d 127 (D.C. 1990); City of Rome v. Jordan, 426 S.E.3d 861 (Ga. 1993); DeLong v.
County of Erie, 457 N.E.2d 717 (N.Y . 1983); Bratton v. Welp, 39 P.3d 959, 961 (Wash.
2002).

*The mgjority reasons, asthe Court of Special Appealsexplaned inFried v. Archer,
139 Md. App. 229, 257, 775 A.2d 430, 446, cert. granted, 366 Md. 246, 783 A.2d 221
(2001):

I

[f]or the courtsto prodaim anew and general duty of protectioninthelaw
of tort, evento those who may bethe particular seekers of protection based on
specific hazards, could and wouldinevitably determine how thelimited police
resources of the community should be allocated and without predictable
limits.”” Fried, 139 Md. App. at 258, 775 A.2d at 447 (quoting Rissv. City
(continued...)



“Pursuant to the public duty doctrine, therefore, a 911 employee generally
owes no duty in tort for the negligent performance of his or her dutiesto an
individual in need of emergency telephoneservices. ... [T]he specia duty rule
limitsthe applicability of thisdoctrine. Specifically, if anindividual plantiff
establishesthat a 911 employee owed him or her a special duty, based on the
existence of a special rdationship between the two, the employee may be
found liable to the individual in tort for the negligent performance of his or
her duties.”

ldaa__, A2da___ [dipop.a43]. Critica tothe mgority’ sanalysisisthe absence

of aduty owed by the 911 operatorsto the victimsin these cases.

| agree that the crucial inquiry is whether there was a duty owed in these cases, for
it is true that absent a duty of care, there can be no liability in negligence. See Walpert,

Smullian & Blumenthal, P.A. v. Katz, 361 Md. 645, 655, 762 A.2d 582, 587 (2000). In

West Va. Central v. Fuller, 96 Md. 652, 666, 54 A. 669, 671-72 (1903), we were explicit:

“[T]here can be no negligence where there is no duty that is due; for
negligence is the breach of some duty that one person owes to another.... As
the duty owed varies with circumstances and with the relation to each other
of the individuals concerned, so the alleged negligence varies, and the act

*(...continued)

of New York, 240N.E.2d 860, 861 (N.Y. 1968)). By applying the public duty
doctrineto 911 personnel, we are able to prevent “that new and general duty
of protection” from resulting “in the reduction of public saf ety services,
including emergency response programs and personnel, to the community.”
Id. Seealso Wanzer v. District of Columbia, 580 A.2d 127, 132 (D.C. 1990)
(“If it were otherwise, then the city would be potentially liable for ‘every
oversight, omisson, or blunder’ of its officia — aliability which potentially
could so deplete the resources necessary to provide police protection, fire
protection, and ambulance service as to result in the elimination of those
services altogether.”).”’

___Mda_, A2da___ [dipop.at 40-41].
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complained of never amounts to negligence in law or fact, if there has been
no breach of duty.”

| do not agree, asthemgjority concludes, that no duty of carewas owed by the 911 operators

in these cases to the appellees and the respondents.®

®The majority rejects the applicability of the good Samaritan rule in favor of, aswe
have seen, the public duty doctrine. | do not quarrel with that decision, the approach it
adopts being the one followed by other courts that have faced theissue. See note 4, supra.
Intruth, however,thelogic of thedistinction that isbeing drawn between thetwo approaches
escapesme. This Court commented in Ashburn v. Anne Arundel Co., 306 Md. 617, 631,
510 A.2d 1078, 1085 (1986), that “[t]his‘special duty rule,’” as it has been termed by the
courts, is nothing more than amodified application of the principle that although generally
thereisno duty in negligence termsto act for the ben€fit of any particular person, when one
doesindeed act for the benefit of another, he must act in areasonable manner. In order for
a special relationship between police officer and victim to be found, it must be shown that
the local government or the police officer affirmatively acted to protect the specific victim
or a specific group of individuals like the victim, thereby inducing the victim's specific
reliance upon the police protection.” (citations omitted). The Supreme Court of Minnesota,
in Cracraft v. City of St. Louis Park, 279 N. W. 2d 801, 806 (1979), made the same point:
“‘Special duty’ is nothing more than convenient terminology, in
contradistinction to ‘ public duty,” for the ancient doctrine that once a duty to
act for the protection of others is voluntarily assumed, due care must be
exercised even though therewas no duty to act in thefirst ingance. ... * Special
duty,” therefore, could also effectively be termed ‘assumed’ duty.”
(Citation omitted). ResTATEMENT (SeconDp) OF TorTs § 323 (1965), on which the
appellants and the petitioner rely, provides:
“8 323 Negligent Performance of Undertaking to Render Services.
Onewho undertakes, gratuitously or for consideration, to render
servicesto another which he should recognize as necessary for
the protection of the other’s person or things, is subject to
liability to the other for physical harmresulting fromhisfailure
to exercise reasonable care to perf orm his undertaking, if
(a) his failure to exercise such care increases the risk of such
harm, or
(b) the harm is suffered because of the other’ srdiance upon the
undertaking.”

(continued...)



In Maryland, establishment of a cause of action for negligence requires that a
plaintiff prove: a duty owed to the plaintiff or to a class of which the plaintiff is apart; a
breach of that duty; a causal relationship between the breach and the harm; and damages

suffered. Katz, 361 M d. at 655, 762 A .2d at 587. See JacquesvV. First Nat'l| Bank, 307 Md.

527,531, 515 A.2d 756, 758 (1986); Cramer v. Housi ng Opportunities Comm'n, 304 Md.

705, 712,501 A.2d 35, 39 (1985); Scott v. Watson, 278 Md. 160, 165, 359 A.2d 548, 552

(1976); Peroti v. Williams, 258 M d. 663, 669, 267 A.2d 114, 118 (1970).

The first element is “duty,” the foundation of a negligence action and the predicate

upon which such action is founded. Ashburnv. Anne Arundel County, 306 Md. 617, 627,

510 A.2d 1078, 1083 (1986). In negligence cases, “duty is always the same--to conform to
the legal standard of reasonable conduct in the light of the apparent risk.” W. Page Keeton,
Prosser and Keeton on The Law of Torts, 8§ 53, at 356 (5th ed.1984). Analyzing this

element, Judge Cole, for the Court, pointed out:

“‘Duty’ innegligence has been defined as* anobligation, to which the law will
give recognition and effect, to conform to a particular standard of conduct
toward another.” ... There isno set formula for this determination. As Dean
Prosser noted, ‘duty is not sacrosanct in itself, but is only an expression of the
sum total of those considerations of policy which lead the law to say that the
particular plaintiff isentitled to protection.” ... Inbroad terms, these policies
include: ‘ convenience of administration, capacity of the partiesto bear theloss,

®(...continued)
| agree with themajority' s rejection of the the argument made by the appellees and
the respondent that 911 operators are public officials entitled to public officid i mmunity.



a policy of preventing future injuries, [and] the moral blame attached to the
wrongdoer....””

Id. (quoting W. Page Keeton, Prosser and Keeton on The Law of Torts, 8 53, at 164 (5th

ed.1984)). See Brown v. Dermer, 357 Md. 344, 357, 744 A.2d 47, 54 ( 2000); Rosenblatt

v. Exxon Co., U.S.A., 335 Md. 58, 76-77, 642 A.2d 180, 189-90 (1994); Erie Ins. Co. V.

Chops, 322 Md. 79, 84, 585 A.2d 232 (1991); Jacquesv. Firg Nat. Bank of Maryland, 307

Md. 527,532,515 A.2d 756, 758-59 (1986). “Inother words, ‘duty’ isaquestion of whether
the defendant is under any obligation for the benefit of the particular plaintiff.” Prosser and

Keeton, supra. at 356. See Valentinev. On Target, Inc., 353 Md. 544, 550, 727 A.2d 947,

949 (1999).

Among thevariables to be considered in determining w hether aduty to another exists,

we have said, are;

“the foreseeability of harm to the plaintiff, the degree of certainty that the
plaintiff suffered the injury, the closeness of the connection between the
defendant's conduct and the injury suffered, the moral blame attached to the
defendant's conduct, the policy of preventing future harm, the extent of the
burden to the defendant and consequencesto the community of imposing aduty
to exercise carewith resulting liability for breach, and the avail ability, cost and
prevalence of insurance for therisk involved.”

Ashburn, 306 Md. at 627, 510 A.2d at 1083, quoting Tarasoff v. Regents of University of

California, 551 P.2d 334, 342 (Ca.1976). Inherent also in the concept of duty is that there

be arelationship between the parties, out of whichtheduty arises. Rosenblatt v. Exxon, 335

Md. at 77, 642 A.2d at 189. As among these, we have stated that the factor deemed most



importantisforeseeability, seeid., although wehave cautionedthat “foreseeability” must not

be confused with * duty,” noting:

“The fact that a result may be foreseeable does not itself impose a duty in
negligence terms. This principle is apparent in the acceptance by most
jurisdictionsand by this Court of the general rulethat there isno duty to control
a third person's conduct so as to prevent personal harm to another, unless a
‘special relationship’ exists either between the actor and the third person or
between the actor and thepersoninjured. See Lamb v. Hopkins, 303 Md. 236,
242-44,492 A.2d 1297, 1300-01 (1985); Restatement (Second) of Torts 8 315
(1965); Scott v. Watson, 278 Md. 160, 166, 359 A.2d 548, 552 (1976) (‘a
private person isunder no special duty to protect another from criminal acts by
athird person, in the absence of statutes, or of a special relationship.’).”

Ashburn at 628, 510 A.2d at 1083.

Thus, “[i]n determining the existence of a duty owed to a plaintiff, we have applied a

‘foreseeability of harm’ test.” Rosenblatt v. Exxon, 335 Md. at 77, 642 A.2d at 189. To be

sure, that test, like the relationship between the parties, is based upon the recognition that a
duty must be limited to avoid liability for unreasonably remote consequences. They also
serveto more clearly define whether there is aduty and the boundaries of that duty. It isnot
surprising, therefore, that this Court has acknowledged that a legal duty arises from “the
‘responsibility each of us bears to exercise due care to avoid unreasonable risks of harm to
others.”” B.N.v. K.K., 312 Md. 135, 141, 538 A.2d 1175, 1178 (1988), quoting Moran v.
Fabergé, 273 Md. 538, 543, 332 A.2d 11, 15 (1975). After all, “[t]he seriousness of potential

harm, aswell asits probability, contributesto aduty to preventit.” Fayav. Almaraz, 329 Md.
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435, 449, 620 A.2d 327, 333 (1993). See Baltimore Gas and Elec. Co. v. Flippo, 348 Md.

680, 700, 705 A .2d 1144, 1154 (1998).

| have not the slightest doubt that the 911 operators in these casesowed the victimsin
these cases a duty of care. As we have seen, by statute, each of the state’s twenty three
counties and the City of Baltimore are required to have in place a 911 system, which
automatically connects a person dialing 911 to an established public safety answering point,
at which police, fire and emergency ambulance service may be accessed. Thereason for the
requirement, the General Assembly made clear, wasto enhance the delivery of such services,
to ensure that they were available more readily - accessed more easily - and tha they be
delivered more efficiently and expeditiously.  In fact, in stating the purpose of the
legislation, the Legislature pointedly expressed concern for the safety and well-being of the
citizens of Maryland and that timely and appropriae assistance - it specifically and
emphatically recognized the danger inherent in any delay - be available and provided when
an emergency situation places the lives or property of those citizens in imminent danger.
Moreover, thelegislation providesthat educational material regardingthe systemreferto 911
asthe primary emergency number, thus further emphasizing its importance in the emergency

response area.
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Thevictims’ were citizens of Maryland faced with emergencies of thekind to which
the 911 systemis designed to respond. In each case, the victims' lives were imminently at
peril. In each case, the 911 system was utilized in an attempt to obtain appropriate emergency
assistance, in atimely manner. In each case, the call was answered, not refused, and the
operator was told of the emergency, but in neither ingance was there a timely response,
consistent with the emergency presented and reported. In each case, the victims suffered
damage; in each instance, they died or were killed. In each case, this result was not only

foreseeable, but, without immediate intervention, predictable.

The State having established, mandated, funded and provided oversight for a 911
system expressly for the purpose of preventing avoidable delaysin the delivery of emergency
servicesand to protect the lives and property of its citizens, neither it nor any of the counties
or Baltimore City reasonably may contend that a 911 system does not owe a duty to aperson
who avails him or herself of that system, that something more than a call for assistance is
necessary to create thespecial relationship required to permit recovery for damages incurred
as aresult of the 911 operator’s negligence. In fact, such a position is, to be quite blunt,

nonsensical.

To be sure, perhaps nether the State nor any of the subdivisions were required to

provide a 911 system; however, the State has chosen to do so and to impose the obligation

In these cases, given the result the majority opinion requires, they were arguably
twice victimized, first by the actual perpetrators of the harm and then by the 911 system
operatorswho responded negligently.

12



on itssubdivisions. Of course, when the choice was made to assume the 911 obligation, we
have made clear, it carried with it the obligation to ensure that the obligationis discharged,
or executed, in areasonable manner. Ashburn, 306 Md. at 631, 510 A .2d at 1085. See Scott

v. Watson, 278 Md. 160, 170-71, 359 A.2d 548, 555 (1976); Penna R.R. Co. v. Yingling,

148 Md. 169, 129 A. 36 (1925). Moreover, the system chosen invited, and, indeed,
encouraged the citizensto utilize the system, holding out the promise that their callsfor help
would be promptly and efficiently handled, with the result that the potential losses
precipitating the calls would be ameliorated or moderated. That invitation, encouragement
and, most important, promise of an appropriate and timely response provide the predicate for
a special relationship from which a duty flows. All that is required to finalize that
relationship is a call from a citizen in need of, or on behalf of someone in need of, the

assistanceoffered and promised. Austinv. City of Scottsdale, 684 P. 2d 151, 154 (Ariz. 1984)

(failure to act immediately on an emergency call, even though it was anonymous); DelL ong

v. County of Erie, 457 N.E.2d 717, 721-22 (N .Y . 1983); Bratton v. Welp, 39 P.3d 959, 91 6

(Wash. 2002); St. George. v. Deerfield, 568 So. 2d 931, 932 (Fla. App. 1990); Hancock v.

Merriwether, 623 N.Y .S.2d 63, 67 (N.Y. Sup. Ct. 1994); Merced, Administratrix v. City of

New York, 142 Misc. 2d 442, 444; 534 N.Y .S.2d 60, 61 (Sup. Ct.1987). See In the Interest

Of: J.B.,621 So. 2d 489, 490-91 (Fla. App.1993) (“A 911 call isacry to the authorities for

help. And until the investigating officer isreasonably satisfied that no emergency exists, he

13



iswithin hislegal duty to investigate such calls in a manner consistent with their emergency

nature”).

DelL ong was awrongful death action brought by the estate of awoman who waskilled
by aburglar after she had called 911 and received assurances that hel p was being dispatched.
It alleged that the call was negligently processed and, so, negligently responded to. The
Court held that by creating a special service, accepting the call for emergency assistance and
assuring the caller that help was on the way established a special relationship with, and duty
to, thecaller. 457 N. E. 2d at 721. What the Court of Appeals of New Y ork had to say about

the predicatefor liability in Delong is particularly goropos this case:

‘In this case the decision had been made by the municipalities to provide a
special emergency service which was intended and proclaimed to be more
efficient than normal police services. Those seeking emergency assistance
were advised not to attempt to call the general number for the locd police,
which ironically might have avoided the tragedy encountered in this case, but
were encouraged to dial the 911 number to obtain a quicker response. In
addition, and most significantly, the victim’s plea for assigance was not
refused. Indeed she was af firmatively assured that help would be there ‘right
away’. Considering the fact that she was merely a block and a half from the
local police station, and was not yet at the mercy of theintruder, it cannot be
said as a matter of law that this assurance played no part in her decision to
remain in her home and not seek other assistance. Unfortunately, it only
increased the risk to her life.”

8The majority relies on the last portion of the quoted passage, that speaking to the
victim’s reliance on the assurances of the 911 operator, to support its “reliance as a factor”
analysis. What is significant, but the majority fails to acknowledge, is that that portion
(continued...)
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In Bratton, reversing the judgment of the intermediate appellate court, the Supreme
Court of Washington explained the application of the public duty rule in that State, with
particular emphasis on the reliance element:
“Toestablish [public duty] exception, the plaintiff must show thatthereis some
form of privity between the plaintiff and the public entity that differentiatesthe
plaintiff from the general public, that the public entity made an express
assurance to the plaintiff, and that the plaintiff justifiably relied on the
assurance. Privity should be construed broadly, and, in cases based on failure
by the police to timely respond to requests for assistance, it refers to the
relationship between the public entity and a reasonably foreseeable plaintiff.”
39 P.3dat 961.°
Similarly, with respect to incapacitated victims, it isthe f oreseeability of the harm and

the victim that controls, notwhether that victim specifically relied upon, or even knew of, the

call to911. SeeMerced,v. New York, 142 Misc. 2d 442, 445-46;534 N.Y .S.2d 60, 62 (Sup.

Ct 1987) (“Realistically, an individual who is in dire need of assistance is often too

incapacitated to call 911. It is therefore necessary to broaden the generd rule so that any

§(...continued)
negated any argument that the issue in that case could be decided as a matter of law.

But see Laskey v. Martin County Sheriff’ Department, 708 So. 2d 1013 (Fla. App.
1998). In that case, recovery was denied in the plaintiff’s action against the sheriff for
negligencein failing timely to forward a 911 cdl, where the plaintiff’ s husband was killed
in a head-on collision with another vehicle proceeding the wrong way on a limited access
interstate highway several minutesafter an unidentified 911 caller reported that avehiclewas
heading south in anorthbound lane of that road. Rejecting the plaintiff’s contention that the
sheriff's office, in operating the 911 service, had a duty to "dispach" law enforcement
personnel in responseto the call and breached that duty by not following itsown procedures,
the court stated, “ A ny duty to relay calls regarding traffic offendersisaduty ow ed the public
as a whole and not to any third party who may subsequently be injured by the act of the
traffic offender.”
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caller, who relies on the assurances of the municipality that they are on their way, created the

requisite ‘special relationship’ required to hold a municipality liable.”); Lewis v. City of

Indianapolis, 554 N.E.2d 13(1990)." It is, | submit, theinvitation to use the system and the
holding out of the promise of assistance should the invitation be accepted that triggers
reliance. Indeed, thereis no reason for there to be a 911 emergency system, and certainly
no reason to publicizeit, if it was not intended that the citizens use it and rely on it.

The majority maintains that “in order for a special relationship between a 911
employeeand aperson in need of assistanceto exist, it must be shown that the 911 employee
affirmatively acted to protect or assist the specific individual, or a spedfic group of

individuals likethe individual, in need of assistance, thereby inducing the specific reliance

In Lewis v. City of Indianapolis, 554 N.E.2d 13, 17, n.4 (1990), there was no
liability on the part of theCity. There, the claim wasthat the City emergency responsewas
unti mely, premised primarily on inability to reach the operaor quickly. The court noted,
however, that there was nothing to indicate that the victim had any special relationship with
the City givingriseto aspecial, individualized duty on the defendant’s part toward him and
that the victim'’ s stepdaughter “wasnot lulled into inaction by the 911 operator, whom she
never reached. Moreover, when Vanessa's grandmother reached a 911 operator, assistance
was immediately dispatched to the correct address.”
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of theindividual on the employee.”* For that proposition, it relieson Ashburn, 306 Md.
at 631, 510 A.2d at 1085.

Specifically, the mgjority concludes that “neither a dispatcher’s receipt of a call for
help nor the dispatch of emergency assistance alone creates a special duty to the person in
needof suchassistance” _ Md.at___,  A.2dat___ [Slipop. at 54](quoting Fried, 139
Md. App. at 260, 775 A.2d at 448). Moreover, it assertsthat “thereisno indication that [the
911 operator’s| handling of Donte W’s call exceeded or was markedly different than her
handling of other similar callsand situations.” Id.at _ ,  A.2dat___ [slipop. at 54].
The mgjority aso rejects the argument that the answering and handling of 911 callsare acts
for the protection or assistanceof aspecific group of individuals, i.e., foreseeable plaintiffs.
It reasons:

“By its terms, this statutory scheme does not create an emergency system to

benefit a discrete group of persons. Rather, in providing for such broad

services, it recognizesthat, at different times, anyand all citizensof, or visitors

in, Maryland may find it necessary to utilize that system for innumerable

purposes. In our view, acting to protect or assist a ‘specific group of

individuals,” sufficient to create a special relationship, involves more than

general actions taken to serve members of the public & large in need of
emergency telephone services. To find otherwise, by equating a duty to act

\While acknowledging that the Court of Special Appeals’ use of “specific reliance”
under the public duty testto mean “detrimentd and justifiable reliance,” consistent with the
holdingsof courtsin other jurisdictions, Fried, 139 Md. App. at 265-66, 775 A.2d at 451, the
majority did not adopt that definition, choosing instead, “to retain a more general special
relationship test to preserve our case-by-caseanal ytical approach to theseissues” and to note
“that those principles, alongwith others, may provide useful toolsfor assessing thereliance,
actual or transferred, in aparticularcase.” = Md.at__, A.2dat___ .[dipop. at 47,
n.7].
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with the provision of ageneral public service, might jeopardizetheavailability
of those servicesin thefirst instance.”

Ida , A2da___ [dlipop.at55].

Findly, the majority points out that the victim in Fried did not rely on the assistance
sought from 911, either directly or actually, having neither been informed of the call or aware
of it and, in any event, shewas not entitled to the transfer of reliance of thethird party inthat
case because that third party was a perpetrator of the act, thus presenting a scenario that
society isunwilling to accept “asreasonableor justifiable.” For these variouspropositions,

it reliesonWanzer v. District of Columbia, 580 A. 2d 127, 132 (D.C. App. 1990) (“A one-

time call to 911 for help is not enough to establish a special rdationship. ... To giveriseto
a special relationship, the agency's regponseto the private party mus in some demonstrable

way exceed the response generally made to other members of the public”); Hines v. District

of Columbia, 580 A.2d 133, 136 (D.C. 1990) (“[T]he mere fact that an individual has
emerged from the general public and become an object of the special attention of public
employees does not create a relationship which imposes a special legal duty’); Morgan v.

District of Columbia 468 A.2d 1306, 1313 (D.C. 1983) (no special relationship “when the

police gratuitously promise to provide protection. . . . Reassuring a citizen victimized by
criminal conduct that help is on the way certainly does not mean that at all costs the action
promised inexorably mug follow .. .."); and Koher v. Dial, 653 N.E. 2d 524, 526 (Ind. Ct.
App. 1995) (“ Standing alone, agovernmental entity’ s dispatch of emergency servicesdoes

not create a private duty.”).
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Ashburn contributes little of real substance to this discussion because it is easily
distinguishable. Significantly, it does not involve the 911 emergency system. There, a
police officer came upon a man, who was intoxicated and sitting behind the wheel of a
pickup truck, whose engine was running and lightswere on, on the parking lot of a7-11 store.
Rather than arrest the man for drunk driving, as he could have done, the officer elected
instead to tell the man to pull his truck to the side of the lot and to discontinue driving that
evening. When the officer left, the man drove the truck away from thelot, proceeded a short
distanceand collided with apedestrian,who sued, claiming theofficer’ snegligence. 306 Md.
at 619-20, 510 A.2d at 1079. The analogy would be closer had the officer received a report
of adrunk driver in the neighborhood and chosen to do nothing. Another interesting issue
would have been presented had the drunk sued the officer.

Turning to theother casesonwhichthemajority relies, Morgan v. Districtof Columbia

468 A.2d 1306 (D.C. 1983), itself, acknowledgesitsinappositenessto the case sub judice: “it
is important to gate first what this case is not about. It is not about a situation where the
police do not respond to an urgent call from a citizen who is in immediate danger of being

harmed.” 1d. at 1310. Neither it, nor any of the others,'? is persuasive, in any event.

12K oher v. Dial, must be read in the context of legidative action, the passage of
subsection (18) of Ind. Code§ 34-4-16.5-3, grantingagovernmental entity immunity under
the Tort Claims Act for the operation of “an enhanced emergency communication [or '911']
system.” Bentonv. City of Oakland City, 721 N.E.2d 224 (Ind. 1999). SeeBarnesv.Antich,
700 N.E.2d 262, 266 n.6 (Ind. Ct. App. 1998) (“aplainreading of Ind. Code 34-4-16.5-3(18)
leads inescapably to the conclusion that the legislature intended to afford immunity from
(continued...)
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The reasoning of the cases on which the majority relies, fails completely to take
account of the legislative purpose in enacting legislation similar to the Maryland 911
legislation and, thereby, undermines and potentially rendersthe 911 system meaningless and
useless. Indeed, to suggest that the operators of a 911 call system, mandated, financed,
governed and directed by the State, has no duty to those who deign to use it, taking the
government at its word that it will respond to their emergency timely and appropriately,
simply does not make sense. As we have seen, the purpose for establishing the 911
emergency system and requiring the subdivisionsto implement it was to create a centralized
clearinghouse for such calls, the expectation being that that would enhance efficiency and
expedition. Increased efficiency and expedition was not desired s mply for their own sake,
but for the sake of the lives and the property of Maryland citizens. The General A ssembly
recognized “the paramount importance of the safety and well-being of the citizens of
Maryland” and “that w hen the lives or property of itscitizens are inimminent danger, timely
and appropriate assistance must be rendered,” § 18-101 (a), and expressed concern “that
avoidable delaysin reaching appropriate emergency aid are occurring to the jeopardy of life
and property.” See § 18-101 (c).

An emergency system with the purpose of providing timely and appropriate response

to callsreporting emergencies affecting the lives and property of citizens Smply has no point

12(_..continued)
claims arising out of a municipality's operation and use of [a ‘911" service]”).
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if the purpose need not befulfilled, if those charged with the responsibility of respondingowe
no duty to those who call or to those for whose benefit the systemwas established. | can see
no reason to have a system with such high ideals as expressed in the legislation if there can
be a failureto fulfill the purpose without consequence. T he consequence of such ascenario
isasystem with norational basisand no incentive for those operating it to demand that it live
up to, and achieve, its purpose.

In Wanzer, the District of Columbia Court of Appealstellsusthat it takes more than
one call to 911 for help to establish a special relationship and that a special relationship
requires that the agency’s response to the caller in “some demonstrable way exceed the
response generally made to other members of the public.” 580 A.2d at 132. It goes on to
state: “Even a series of contacts over aperiod of time between a publicagency and an injured
or endangered person is not enough to establish a special relationship, absent some showing
that the agency assumed a greater duty to that person than the duty owed to the public at
large.” Id. This does not make sense. The only reason anyone calls 911 is for help and, in
Maryland, at least, that is prompted by the invitation the public is given to use an effective
system, along with the promise of a timely and appropriate response. W hen the system
actually is used, itis the existence of the sysem, the invitation to use it by holding out that
there are benefits that flow from it, i.e., the promise of results, timely and appropriate
response, from which aduty flows. That isthe special relationship; there need be no other.

The more pertinent observation to me, therefore, is that the 911 operator did not negate,
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avoid, the special relationship, by not answering, or better yet, telling the caller what would
be the truth if the majority is correct, that he or she did not owe the caller a duty and,
consequently, help may, or may not, be forthcoming.

Just asimportant, if the 911 sysem isto operate as intended, the response to each call
will be generally the same - the caller will report the emergency, respond to whatever
reasonable questionsare required to allow for the dispatch of assistance and the operator will
indicate what the response will be, indicate that help is coming. There neither should or
ought to be aresponse that “demonstrably” exceeds another. After all, only those members
of the public needing the emergency assistance will call, thereby triggering the need for a
response. |f the comparison isto the public atlarge, asit seemsto be, then the response to
a 911 caller will always be, it is hoped, greater than that to the public at large, to whom the

operator simply does not, and has no occasion to, relate.'®

¥In Hinesv. District of Columbia, 580 A.2d 136, 138 (D.C. 1990), the court opines:

“ Appellant arguesthat theregulations, Mayor'sorder, and protocol sapplicable

to the District's Emergency Ambulance Division create such a class of

individuals -- ‘persons who are seriously ill or injured and who receive

emergency medical care and transportation by the Emergency Ambulance

Division.” Appellant supports this argument by analogy to the source of the

duty in Turner, that is, the Child Abuse Prevention Act, D.C. Code § § 6-

2101-2127 (1989 Repl.). We find the analogy unpersuasive. Virtually every

citizen of the District could find himself or herself in need of assgstancefrom

the EAD at one time or another; if thereis aparticular ‘class’ of citizens who

benefit, itsmembersaredistinguished from the general public only in that they

are temporarily in need of emergency services. Inthis, they do not differ from

citizenswho find themselvesin need of emergency police or fire services. See

Wanzer v. District of Columbia, supra, slip op. at 12-13. All of us may be
(continued...)
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The statement in Morgan that reassuring a crime victim that help is on the way does
not mean that it must, at all costs, arrive, istrue. Thedifficulty | have isthe context. The
Court suggests, if not explicitly holds, that the 911 operator’s negligence is an acceptable
excuse for the help not arriving. When help doesnot arrive despite the non negligent action
of the 911 operator, that is one thing. It is quite another when the sole reason for help not
arrivingisthe negligence of the 911 operator. The latter is unacceptable, given the statutory
scheme and the holding out of the 911 system as being beneficial and efficient in an
emergency. | repeat, | believe a special relationship is created when a caller calls 911 to
report an emergency, responding to such calls being, in additionto the expressed legislative
purpose, the only purpose. Itseemsto meto follow that to avoid a duty to the callerthe 911
operator must negate that special relationship by advising the caller that the system does not
promise help or equivocate the promise of help.

Hines tells us that a member of the general public can become the object of special
attentionand yet still not be entitled to aspecial legal duty. If amember of thegeneral public

Is not owed a duty and onewho has emerged from the general public and become the object

13(...continued)
temporary members of one or more of these ‘classes’ at some time. There
exists no ‘class’ in the sense that would justify invoking the special
relationship exception to the public duty doctrine.”
If I understand the court, it issaying that if oneisapotential member of aclass, even one that
is reasonably differentiated from other members of the public, there can be no special
relationship. Themajority engagesin asimilar discussion, using similar “logic.” Thelogic,
| confess, escapes me.
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of special attention is not owed a duty, perhaps no one is owed aduty. That would befine
if the Legislature had exempted 911 operators from suits for simple negligence arisng out of
their employment, as it has done with regard to other emergency personnel. See e.g. Md
Code (1974, 1998 Replacement Volume) 88 5-603 of the Courts & Jud. Proc. Article
(exempting those who offer emergency medical care at the scene of injury without afee from
liability unless the actions are grossly negligent); 8§ 5-604 (exempting fire and rescue
companiesfrom liability unlesswillful or grossly negligent); 8 5-605 (law enforcement officer
acting outside jurisdiction).

To be sure, the victim in Fried neither knew nor was informed that someone was
calling 911 on her behalf. It islikewise true that she did not have a familial or other close
relationship with those who called 911 on her behalf, who were themselves the perpetrators
of the actsresulting in thevictim beingin peril. The majority findsno duty for those reasons.

| do not agree. Many victims in need of 911 service will not be able, either physically or
because not near aphoneto call 911. Thosewho are incapacitated will not be awarethat help
has been sought. Some will be discovered by strangers, who neverthelesswill seek the help
of 911 and afew, asin the present case, may have the perpetrator make the call. Why there
would be a duty in one case and not in the othersis not at all clearto me. When the victim
is foreseeable, it seems to me to be of less consequence how the 911 system became aware
of the emergency than what it does, orisrequiredto do, to respond. So what if the victim

does not know that help has been summoned or that it is summoned by someone he or she
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does not know or even by someone who is culpable?  Focusing on how the sysem is
informed of the emergency misses the point - the emergency exists whoever reportsit and
whoever knows of the reporting and whoever perpetrates the offense giving rise to the
emergency.

In my view, thereisaduty owed by the 911 operator and the system to 911 callers and
foreseeable plaintiffswhen calls are placed to 911, consistent with the system’s holding out
of its merits and benefits, and the operatorsare informed of emergency situations requiring
emergency assistance. A ccordingly, | would reverse both of the judgments and remand for
new trials.**

| dissent.

“The majority does not address the special relationship test in Muthukumarana,
concluding that the circumstances demonstrate that the 911 operator in that case was not
negligent. | do not agree. In my opinion, whether the 911 operator wasnegligent isajury
guestion. To be sure, the majority’ s conclusion is apermissible onefor atrier of fact to
draw after considering all of the evidence; however, | am far from satisfied that all of the
inferencesdrawn fromthe 911 recorded call requirethat conclusion. Infact, | believeajury
could well decide on the bas's of the recording itself, viewed in light of the circumstances
and in the light most favorable to the plaintiff, that the 911 operator was negligent.
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