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MarciaAult, gopdlant, the persond representative of the estateof Kimberly Matthews, decedent,
and Lawvrence Mathews, gppdlant, thefather and next friend of Brittany and TravisMatthews thechildren
of Kimberly Matthews, brought two daimsagaing Stephen Howell, gopdlee, inthe Circuit Court for Anne
Arundd County. Thefirg damwasasurvivors action aleging negligenceand thesscond dam dleged
Ms Matthews wrongful desth. Becausethedlegationsinthecomplaintinvolved Ms Matthews drowning
whileaguest onaboat captained by gopdlee, gppdlantsreied on maritimelaw whichisapplicableunder
the* saving to suitors” dause of the Judiciary Act of 1789, codified in 28 U.SC. § 1333(1) (1994).* This
goped genardly invalveswhether thedreuit court should have gpplied maritimelaw. Thedrcuit court ruled
it should not and granted summeary judgment to gopellee. Wehald that the drcuit court should have gpplied

maritime law and, accordingly, reverse.

128 U.S.C. § 1333 reads in relevant part:
§ 1333. Admiralty, maritime and prize cases

The district courts shall have original jurisdiction, exclusive of the courts of the States,
of:

(1) Any civil case of admiralty or maritime jurisdiction, saving to suitorsin al
cases all other remedies to which they are otherwise entitled.

Although the statute, on its face, confers exclusive maritime jurisdiction to the federal courts, it has lor
been held that the “saving to suitors’ clause allows maritime cases based on common-law claims
traditionally brought in state courts to proceed in those courts, provided that they apply the federal law
pertaining to maritime liabilities. See, e.g., Pine Street Trading Corp. v. Farrell Lines, Inc.,

278 Md. 363, 379-80, 364 A.2d 1103, 1114 (1976) (“Where an action within the federal maritime
jurisdiction is brought in a state court under the ‘ saving to suitors' clause of 8 9 of the Judiciary Act of
1789, 1 Stat. 76-77, 28 U.S.C. [§] 1333, the state court ordinarily must apply federal maritime law.”);
Orient Overseas Line v. Globemaster Baltimore, Inc., 33 Md. App. 372, 382 n.1, 365 A.2d

325, 334 n.1 (1976) (“The uncontested case law has held that under the provisions of this clause, a
suitor asserting an in personam admiralty claim may elect to suein a‘common law’ state court
through an ordinary civil action rather than in federal court under the admiralty jurisdiction.”), cert.
denied, 279 Md. 684 (1977).



|. Background

Appdles, who operated amortgage company, visted Robert and Deborah Parks, persond friends
on September 18, 1996, to take picturesof their home. Ms. Mathews, afriend of Ms. Parks, wasvisting
the Parkshome. Appdleeinvited dl threeto join him that evening on hisboet, a38-foot, 1984 Wellcraft
Scarab.

All four met at Oak Grove Marinaon the South River, from which they eventudly boated to
Cantler’ sRiversdelnnonMill Creek. They arrived around 910 9:30 p.m., and stayed until gpproximately
1110 11:30 p.m., watching the Batimore Oriolesgame. During that time, al four consumed avarigty of
alcohalic drinks.

En route back to Oak Grove Maring, gppellee operated the boat from the helm on the starboard
(right) 9de, whileMs. Parksand Ms. Mathewswere ganding on deck. Ms. Parksstood on the port (1 €&ft)
dgde, whileMs. Matthews stood inthemiddle. Mr. Parkswent below to light acigarette. By now, the
conditions had worsened: thewind had increased, thewater had gotten choppy, andit wasdark. While
traversing the Chesgpeske Bay near Greenbury Point, the boat had been traveling at aplaning soeed of
about forty knots. At some point, appellee abruptly throttled back thereby dowing the boat. Hethen
announced to Ms Matthewsthat hewanted to takeaquick swim, and doveinto the Bay, jumping from
the et at thehdm. Appdleeand thewitnessesdiffer onwhether the boat enginesweredill engaged and,

if so, whether theboat wasin gear or driftingin neutral.> Theboat goparently wasnot anchored. Appellee

2 At some point, the key to the port engine broke off in the ignition while it was engaged. Ms.
Parks deposition indicates this happened on their trip to Cantler’ s Riverside Inn and that appellee fixe
it. Appellee and Mr. Parks claimed in their depositions that the key broke sometime during the
(continued...)

-2-



did not ask anyone to take the helm or to post watch.

No oneknowshow or why, but Ms. Matthewswent into the water immediately after appellee.
Ms. Parks gpparently was not paying attention when Ms. Matthewshit thewater. Mr. Parkswasstill
below deck and gppelleewas dready in thewater and did not see Ms Matthewsdiveor fdl in after him.
Some evidencein therecord indicatesthat Ms. Matthews may have said earlier inthe evening that she
would liketo takeaswim. Other evidence, indluded in areport prepared by gppdlant’ s proposad expert
witness indicatesthat shemay havefdleninto the Bay, perhgpsbecause of the shift inthe boat’ splane after
appellee dove into the water. Either way, as soon as Ms. Matthews hit the water, she began to panic.

All three witnesseswere deposad prior to thetrid court’saward of summary judgment. Their
versonsof what happened after Ms. Matthewswent into thewater differ. Inhisdeposition, appellee
cdamed that, after hejumpedinto the Bay, he attempted to board the boat by stepping on the*trim tab”
onthegtern (rear) of theboat. It wasa this point that he heard agplash and Ms. Maithews scream for
help. Appdleedamstha Ms Mathewswas about twenty feet fromthe boat. He Sated that hetried to
rescue Ms. Matthews, but, in her sate of panic, sheressted. Ms. Parksthrew himand Ms. Mathewsa
lifejacket, but she missed and thewind blew it away. Ms. Parksthen jumped inthewater in an attempt
to savethe other two. Mr. Parks camefrom down below and began to maneuver the boat toward the
threeinthewater. Appdleedamsthat he dragged Ms. Matthewsand Ms. Parksto the port Sde of the

boa. Hegrabbed adeat with hisleft hand, whilefacing toward thestern. He shouted to Mr. Parksto put

?(...continued)

incident. Mr. Parks stated that, in attempting to rescue the others, he could only start the starboard
engine.
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theboat in neutrd, but it continued to move and gppdlee could not hold onto thedeat. Hedsodated that
he grabbed aspotlight hanging from the port side of the boat, which was plugged into alighter at the
starboard helm, but the spatlight cord ripped out of thelighter and sank intothewater. Eventudly, hewas
separated from thewomen and drifted away beforebeing rescued by Mr. Parks. Heand Mr. Parksthen
recovered Ms. Parks from the water.

Ms. Parks, inher depostion, dated that Ms Matthewswasabout fivefeet from the boat when she
heard her scream. Shetoo described throwing the only lifejacket she could find to Ms Mathews, which
thewind blew away. Ms. Parksthen jumped into theweter. After her husband brought the boat astern
toward the svimmers, Ms. Parks claimsthat sheand Ms. Matthewswere on the starboard side of the
boat, separated from gppellee, who was on the port Sde. Contrary to gppelleg sclam that he grabbed
thepotlight onthe port Sideand rippedit out, Ms. Parks stated that shegrabbed the spotlight and it ripped
out, leaving her and Ms Mathewsto drift. Her satementsdso differ in that shedamsher husoand pulled
gppellesout of thewater at that point. Although not specificaly asked about thematter, Ms Parksdid not
describeany attempt by gppdleeto rescue Ms Mathews. Mr. Parks deposition reflectsthat hedid not
see elther alleged rescue attempt.

After helping appedllee and Ms. Parksinto the boat, Mr. Parks called 911 on appdlleg’ scdlular
phoneat 11:55 p.m. A United States Coast Guard boat arrived at 12:38 am., on September 19, followed
by aMaryland Department of Natural Resourcesboat at 1:10 am., and ahelicopter, all of which
conducted asearch for Ms Matthews. The search was unsuccessful. Two dayslater, on September 21,
1996, after recaiving acall from apassng boater, the Department of Natura Resources recovered Ms.

Matthews body, which wasfully clothed, induding her boots. An autopsy revealed thet the cause of deeth

-4



was drowning.

Appdlantssubsequently brought st againg gppdleeinthe Circuit Court for Anne Arundd County,
dleging that maritimelaw goplied pursuant tothe* saving to suitors’ dauseof 28 U.S.C. §1333(1). Two
damswerebrought: (1) asurvivor’ sclam dleging gopelleg snegligencein anumber of matters, and (2)
awrongful death claim based on thesamedleged acts.® Appellee subsequently moved for summary
judgment, which thedrcuit court granted, ruling that (1) appeleewasnot negligent in hisoperation of the
boat; (2) maritimelaw did not goply; (3) gppellee had no duty to rescue Ms. Matthews under Maryland
law; and (4) appellee owed Ms. Matthews no other duty of care under Maryland law and did not
proximatdly cause her degth. Appdlantsfiled atimely gpped to the Court of Specid Appeds, andwe

granted awrit of certiorari on our motion prior to proceedingsbeforethelower appdllate court. They

% Paragraph five of the complaint alleged that appellee “was negligent in failing to operate the
boat in a safe manner and see to the safety of its passengers,” that he “abandoned the helm without
making the proper preparations,” and “the absence of proper direction of and participation in the
rescue operation.” Paragraph six alleged:

6. [Appellee] was negligent in the operation of the boat in making the decision
to leave the helm of aboat while making way; for failing to operate the boat in a
reasonable and prudent manner; for failing to make necessary provisions for the safety
and security of his passengers;, for deciding to go swimming in awell traveled areaon a
windy and dark night; for failing to designate a competent or capable individual to bein
charge of the boat; for failing to provide a reasonable means of reboarding; for failing to
assure that the boat would not move away; for failing to warn the passengers of the
difficulties of going swimming under the circumstances; for failing to ascertain the
capacity of the decedent; for failing to advise the remaining passengers on board of his
intentions; for failing to instruct the remaining passengers as to boat operation and
rescue measures, for failing to ascertain whether the remaining passengers were capable
of operating the boat; and for failing to direct or participate in rescue attempts; for
operating a boat while intoxicated or impaired; and for other reasons as may be
discovered prior to trial.
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present two issues to this Court:
|. Did thetrid court e inrefusng to apply federd maritimelaw to the wrongful
deeth and survivorship negligence claims againgt the owner/operator of a pleasure boat
arising out of adrowning of a guest in the navigable waters of the United States?
[I. Didthetrid court er initsfactua findingsand in concluding that no genuine
Issue asto any materid fact existed and that asamaiter of law the owner of apleasure
craft owed no duty to his guest under Maryland law?
[1. Standard of Review

The purpose of the summary judgment procedureisnot to try the case or to decidethefactual
disputes, but to decide whether thereisanissue of fact, whichis sufficiently materid to betried. See
Goodwichv. Snai Hosp. of Baltimore, Inc., 343 Md. 185, 205-06, 680 A.2d 1067, 1077 (1996);
Coffey v. Derby Sed Co., 291 Md. 241, 247, 434 A.2d 564, 567-68 (1981); Berkey v. Delia, 287
Md. 302, 304,413 A.2d 170, 171 (1980). Inreviewing the grant of asummary judgment motion, weare
concerned with whether adispute of materia fact existsand, if not, whether the movant isentitled to
judgment asamatter of law. Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 Md. 135, 144,
642 A.2d 219, 224 (1994); Gross V. ussex, Inc., 332 Md. 247, 255, 630 A.2d 1156, 1160 (1993);
Beatty v. Trailmaster, 330 Md. 726, 737, 625 A.2d 1005, 1011 (1993); Arnold Developer, Inc.
v. Callins, 318 Md. 259, 262, 567 A.2d 949, 951 (1990); Bachmannv. Glazer & Glazer, Inc., 316
Md. 405, 408, 559 A.2d 365, 366 (1989); King v. Bankerd, 303 Md. 98, 110-11, 492 A.2d 608, 614
(1985) (citationsomitted). “A materid fact isafact the resolution of whichwill somehow affect the
outcomeof thecase.” King, 303Md. at 111, 492 A.2d at 614 (citing Lynx, Inc. v. Ordnance Prods.,

Inc., 273Md. 1, 8, 327 A.2d 502, 509 (1974)). “[A] dispute asto factsrelaing to grounds upon which

the decisonisnot rested is not adisoute with respect to ameaterial fact and such dispute does not prevent
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the entry of summary judgment.” Salisbury Beauty Schs. v. Sate Bd. of Cosmetologists, 268 Md.
32,40, 300 A.2d 367, 374.(1973). Oncethe moving party has provided the court with sufficient grounds
for summary judgment, the nonmoving party must produce sufficient evidencetothetria court that a
genuinedisputeto amateria fact exists. See, e.g., Hoffman Chevrolet, Inc. v. Washington County
Nat’l Sav. Bank, 297 Md. 691, 712, 467 A.2d 758, 769 (1983).

Thetrid court, in accordance with Maryland Rule 2-501(e), shdl grant amotion for summary
judgment “if themotion and response show that thereisno genuine dispute asto any materid fact and thet
[the moving party] isentitled to judgment asamatter of law.” This Court aso has Sated that “[t]he
standard of review for agrant of summary judgment iswhether thetrial court waslegaly correct.”
Goodwich, 343 Md. at 204, 680 A.2d at 1076; see also King v. Board of Educ. of Prince
George' sCounty, 354 Md. 369, 376, 731 A.2d 460, 464 (1999); Murphy v. Mer zbacher, 346 Md.
525, 530-31, 697 A.2d 861, 864 (1997); Hartford Ins. Co., 335 Md. at 144, 642 A.2d at 224;
Gross, 332 Md. at 255, 630 A.2d at 1160; Heat & Power Corp. v. Air Prods. & Chems, Inc., 320
Md. 584, 592, 578 A.2d 1202, 1206 (1990) (citationsomitted). Wereview thetria court’slegal
conclusonsinasummary judgment order denovo. See Greenv. H & RBlock, Inc., 355 Md. 488,
502, 735 A.2d 1039, 1047 (1999); Calomirisv. Woods, 353 Md. 425, 434, 727 A.2d 358, 362
(1999).

[11. When isMaritime Law Applicable?

Origindly, maritimeor admiralty law was gpplicablewhen any dam arose upon the navigable

watersof the United States. See The Plymouth, 70 U.S. (3Wall) 20, 36, 18 L. Ed. 125 (1866) (“ Every

Speciesof tort, however occurring, and whether onboard avessd or nat, if uponthehigh seesor navigable
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waters isof admirdty cognizance”). That long-standing rule changed, however, with the United States
Supreme Court’ sdecision in Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S. 249, 93
S. Ct. 493,34 L. Ed. 2d 454 (1972). Executive Jet Aviation involved an aviation clam, inwhicha
planetaking off from arunway a amunicipa arport, hit aflock of birds, lost engine power, and crashed
into LakeErie, anking toitsbottom. Theplaintiffsin that case sought damagesunder traditiond maritime
juridiction. TheSupreme Court, finding theexerase of maritimejurisdiction over aplanecrashto betoo
tenuous, established a“nexus’ test whereby, to exerase maritimejurisdiction, acourt must find, not only
that the action accrued upon or in navigable waters, but that theincident alleged inthe clam bearsa
“gdgnificant rlaionship to traditional maritimeactivity.” 1d. a 268,93 S. Ct. a 504, 34 L. Ed. 2d 454.
In reaching that new test, the Supreme Court reasoned:

Thislocdlity test. . . wasestablished and grew upinan erawhenit wasdifficult to
conceive of atortiousoccurrence on navigablewaters other thanin connectionwitha
waterborne vessdl. . . .

But itisthe perverse and casuistic borderline Stuationsthat have demondirated
some of the problems with the locality test of maritime tort jurisdiction. . . .

Other seriousdifficultieswith thelocdity test areillustrated by caseswherethe
maitimelocdity of thetortisdear, but wheretheinvocation of admirdty jurisdiction seems
amogt absurd. If aswimmer at apublic beachisinjured by another svimmer or by a
submerged object onthebottom, or if apiece of machinery susainswater damagefrom
being dropped into aharbor by aland-basad crane, aliterd gpplication of thelocdity test
invokesnot only thejurisdliction of thefederd courts, but thefull panoply of the subgtantive
admirdty law aswell. . . .[Some] courts. . . have hddinsuch Stuationsthat amaritime
locdlity isnot sufficient to bring thetort withinfederd admiralty jurisdiction, but thet there
must also be amaritime nexus. . . .

... Morerecently, commentatorshaveactively criticized theruleof locdity asthe
solecriterion for admiralty jurisdiction, and have recommended adoption of amaritime
relationship requirement as well.



Id. at 254-57,93 S. Ct. at 497-99, 34 L. Ed. 2d 454. The Supreme Court also noted that “another
indictment of [thelocdlity] test isto be found in the number of timesthe federa courtsand the Congress,
intheinterestsof judtice, have had to creste exceptionsto it in the converse gtuation— i.e,, when the tort
has no maritime locdlity, but does bear ardationship to maritime service, commerce, or navigation.” |d.
a 259,93 S.Ct. a 500, 34 L. Ed. 2d 454. Thisincluded applying the doctrine of seaworthinessand the
Jones Act, 46 U.S.C. app. 8 688 (1994), which regulated injuries to seamen, to land-based acts
conducted for the purpose of maritime commerce. The Court dso noted the “ Extenson of Admiraty
Juridiction Act,” 46 U.S.C. § 740, which alows maritimejurisdiction when awaterborne vessdl causes
damageto aperson or thing onland. Thesevariousexceptionsto thelocdity ruleled the Court to beieve
that “rdianceontherdationship of thewrong to traditiona maritimeadtivity isoften moresensbleand more
consonant with the purposes of maritime law than isa purely mechanica gpplication of thelocdity tedt.”
Id. at 261, 93 S. Ct. at 501, 34 L. Ed. 2d 454. Ultimately, the Court held that

[[Jtisfar more condstent with the history and purpose of admirdty to requiredso thet the

wrong bear asgnificant reationship to traditiond maritimeactivity. Wehold thet unless

suchardationship exists, clamsarisng from arplane accidentsarenot cognizablein

admiralty in the absence of legidlation to the contrary.
Id. at 268, 93 S. Ct. at 504, 34 L. Ed. 2d 454.

Tenyearslater, the Supreme Court discussed maritimejurisdiction again in Foremost Insurance
Co. v. Richardson, 457 U.S. 668, 102 S. Ct. 2654, 73 L. Ed. 2d 300 (1982), acaseinwhich two
pleasure boats collided, resulting in the deeth of apassenger in oneof theboats. The Court held that the

callisonwasactionableunder federd maritimejurisdiction. Id. at 674, 102 S. Ct. a 2658, 73L. Ed. 2d

300. Indoing so, the Court rgected theinsurer’ sargument thet the traditiond maritime activity involved



in the claim has to be commercia in nature. The Court stated:

[T]hereisno requirement that “themaritime activity bean exdusvely commercid one” .

... Thisargument ispremised on thefaulty assumption thet, absent thisrdationship
with commercial activity, the need for uniform rulesto govern conduct and liability
disappears, and “federaism” concernsdictate that thesetortsbelitigated inthe state
courts.

... This[federd] interest can befully vindicated only if all operatorsof vessdls
on navigeblewatersaresubject to uniformrulesof conduct. . . . For example, if thesetwo
boats collided at the mouth of the &t. Lawrence Seaway, therewould be asubgtantia
effect on maritime commerce, without regard to whether ether boat was actively, or hed
been previoudy, engaged in commercial activity. Furthermore, admiralty law has
traditionaly been concerned with the conduct alleged to have causad thiscollison by virtue
of its“ navigationd rules— rulesthat govern themanner and direction those vessds may
rightly moveuponthewaters” Thepotentid disruptiveimpact of acallison between boats
on navigable waters, when coupled with thetraditiona concern that admirdty law holds
for navigation, compel sthe conclusion that thiscollis on between two pleasureboatson
navigable waters has a significant relationship with maritime commerce.
Id. & 674-75,102 S. Ct. & 2658, 73 L. Ed. 2d 300 (citation omitted) (footnote omitted). Thus, the Court
held that “[b]ecausethe ‘wrong' hereinvolvesthe negligent operaion of avessd on navigablewaes ..
. it hasaaufficdent nexusto treditiond maritime activity to sustain admirdty jurisdiction....” 1d. a 674,
102 S. Ct. a 2658, 73 L. Ed. 2d 300. The Court recognized that its holding was made “[i]n light of the
need for uniform rulesgoverning navigation, the potential impact on maritime commercewhen two veses
collide on navigable waters, and the uncertainty and confusion that would necessarily accompany a
jurisdictiond test tied to the commercid useof agivenboat ....” I1d. & 677,102 S. Ct. & 2659, 73 L.

Ed. 2d 300.
Thenext mgor Supreme Court case discussing maritimejurisdiction was Ssson v. Ruby, 497

U.S.358,110S. Ct. 2892, 111 L. Ed. 2d 292 (1990). Ssson involved afirethat started on ayacht
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moored a amarinaon Lake Michigan, which destroyed the yacht, and damaged the marinaand severd
other boats nearby. The Ssson Court noted that Foremost I nsurance had created two essential
prongstothe* nexus’ test: (1) that theincident caused a*“ potentid hazard to maritime commerce’ and (2)
thet theactions surrounding theinddent borea* subdtantia rdaionship to traditiond maritimeactivity.” 1d.
a 362,110 S. Ct. a 2895-96, 111 L. Ed. 2d 292. Regardingthe“potentid hazard” dement, the Court
reasoned:

Catanly, such afirehasapotentialy disuptiveimpact on maritime commerce, asit can
Spread to nearby commercid vessd'sor mekethe marinainaccessbleto suchvessls. ...

... Wedeterminethe potentia impact of agiven typeof incident by examining its
generd character. Thejurisdictiona inquiry does not turn on the actual effectson
maritime commerceof thefireon Sisson’ svessdl; nor doesit turn ontheparticular facts
of theinddent in this case, such asthe source of thefire or the spedific location of theyacht
at the marina, that may have rendered the fire on the Ultorian more or lesslikely to
disrupt commercial activity. Rather, a court must assess the general features of
thetypeof incident involved to determinewhether such anincident islikely to disrupt
commercid activity. Here, thegenerd features— afireonavessd docked a amarina
on navigablewaters— planly satisfy therequirement of potentid disruptionto commerad
maritime activity.

Id. at 362-63, 110 S. Ct. at 2896, 111 L. Ed. 2d 292 (third emphasisadded). The Court then discussed
the second element that the alleged incidents substantially relate to a traditional maritime activity:

Our cases have made clear that the relevant * activity” isdefined not by the particular
drcumsgtances of theinaident, but by the generd conduct fromwhich theincdent arose.
... Werecourtsrequired to focus more particularly on the causes of theharm, they would
haveto decideto some extent the merits of the causationissueto answer thelegdly and
andyticaly antecedent jurisdictiond question. Thus inthiscase, wenead not ascertainthe
precise cause of thefiretodeterminewhat “activity” Sissonwasengaged in; rather, the
relevant activity was the storage and maintenance of avessd a amarinaon navigable
waters.

... Moreover, anarrow focus on navigation would not serve thefedera policies

-11-



that underlie our jurisdictional test. The fundamenta interest giving rise to maritime

juridiction is*the protection of maritime commerce” and we have said thet thet interest

cannot befully vindicated unless* all operators of vessalson navigablewaters are subject

to uniform rules of conduct”. The need for uniformrules of maritime conduct and

liability is not limited to navigation, but extends at least to any other

activities traditionally undertaken by vessels, commercial or noncommercial.
Id. at 364-67, 110 S. Ct. at 2897-98, 111 L. Ed. 2d 292 (second emphasis added) (citations omitted)
(footnote omitted).

Thus, in Foremost | nsurance and S sson, the Supreme Court recognized that examining an
incident for the purposes of maritimejurisdiction isnot to be done by subjecting the minutiaof acesetothe
“potentia hazard” and “traditiond maritime activity” tests; rather, the“generd” agpectsof thecaseareto
be reviewed under thetwo prongs. At the sametime, thosetests areto be defined somewhat liberaly.
A “potentid hazard’ to maritime commerce need not include an actud hazard inthe casea hand. The
“potentid hazard” can dso be hypotheticd, though not fantadticd. A “traditiond maritime activity” may
include any maritime-related activity, not just marine navigation.

Initsmost recent discussion of maritimejurisdiction, Jerome B. Grubart, Inc. v. Great Lakes
Dredge & Dock Co., 513 U.S. 527, 115 S. Ct. 1043, 130 L. Ed. 2d 1024 (1995), the Supreme Court
gopliedthe”nexus’ testinthismoreliberd manner. Inthat case, the Court reviewed whether maritime
jurisdiction applied to aconstruction accident in the Chicago River, which caused severa downtown
Chicago buildingstoflood. Thetortfeasor, Great Lakes Dredge & Dock, had contracted with the City of
Chicagotoreplacepilingsaround the piersof severd bridgesspanning theriver. Theimpact fromdriving
thepilingsinto theriverbed goparently caused structurd damageto aCity-owned freight tunndl running

undernesth theriver, which subsequently caused the flooding. The Court reviewed thefactsunder the
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rationale of Ssson:
Thefirst Sssontest turns. . . on adescription of theincident at an intermediate
leve of possblegenerdity. Togpesk of theinddent as*“fireé’ would have beentoo generd

to differentiate cases, a the other extreme, to have described the fire as damaging nothing
but pleasure boatsand their tieup facilitieswould haveignored, among other things, the

cgpacity of pleasure boatsto endanger commercid shipping that hgppened to be nearby.

Werg ected both extremesand instead asked whether theincident could be seenwithin

aclass of incidents that posed more than a fanciful risk to commercial shipping.

Following Ssson, the “generd features’ of the incident at issue here may be
described as damage by avessel in navigable water to an underwater structure. So
characterized, thereislittle question thet thisisthe kind of incident thet hasa” potentialy
disuptiveimpact onmaritimecommerce” Asit actudly turned outinthissuit, damaging
adructure benegth theriverbed couldlead to adisruptionin thewater courseitsdf; and,
aganasit actudly hgppened, damaging astructureso Stuated could leed toredtrictionson

the navigational use of the waterway during required repairs.

Id. at538-39, 115 S. Ct. a 1051, 130 L. Ed. 2d 1024 (citation omitted). Regarding the second Ssson
tegt, the Court hdd thet “the‘ activity giving riseto theinddent’ inthissuit, should be characterized asrepar
or maintenancework onanavigablewaterway performed fromavesse. Describedinthisway, thereis
no question that the activity issubgtantidly rdated to traditiond maritimeactivity ...." Id. a540,115S.
Ct. at 1051, 130 L. Ed. 2d 1024 (citation omitted).

IV.lsMaritime Law Applicablein this Case?

The partiesdo not disoute, asthey cannat, that the Chesgpeake Bay isanavigable waterway of
theUnited States. Thus, the”locdity” test for the gpplication of federd maritimelaw issatisfied. Thetrid
court below did not addressthefirs prong of the* nexus’ tes, 1.e., whether theincident surrounding the
drowning created apotential hazard to maritimecommerce. Appelleedoesnot challenge appdlants

argument that the potentid hazard test gpplies. Notingthis, inadditiontothefactsof the case, wecondude

that the potential hazard” test hashbeen satified. During theincident, appelleehad stopped hisboat inthe
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middle of amgjor shipping waterway, the Chesapeske Bay. Hisboat remained adrift in that waterway
whileMr. Parksrescued him and Ms. Parks, which, according to the depositions, took approximeately
twenty minutes. The partiesremained adrift in theareawhile search partiesarrived. Thosesearch parties
In turn spent agreat amount of time scouring the area of the navigable waterway for Ms. Matthews.
Although thereisno evidence of any actud disruption of maritime commerce, travel by any other vessd
through that portion of the Chesgpeske Bay would have been restricted by the seerch effort. See Pally
v. Estate of Carlson, 859 F. Supp. 270, 272 (E.D. Mich. 1994) (“That men were overboard in an
emergency stuaion by itsdf islikdy to disupt commerad attivity; thisevent ordinarily occasonsbath ar
and seasearchesand rescueoperations. Smilarly, leaving avessd to float unmanned in open water has
the potentid to disrupt commercid navigation.” (citationsomitted)). Moreover, thesearch effort by the
Coast Guard and the Maryland Department of Natural Resources Police for a person who has gone
overboard from aves isatraditiond maritime activity, inand of itsdlf, asthe maritime higtory of the
country, i.e., itslifesaving stations and rescue activities, indicates.

The disputein this case thus revolves around whether gppellee’ s actions, or omissions, were
“qubgtantidly rdated to atraditiond maritimeactivity” under the second “nexus’ tes. Wenoteinitidly that
gppelleearguesthat thistest doesnot gpply because he*was not engaged in commercid shipping at the
timeof theaccdent.” Whilethismay betrueinfact, itisdearly incorrect, if not disngenuous, to andyze
the case in purely commercial terms after Foremost Insurance and Ssson. See also Yamaha
Motor Corp. v. Calhoun, 516 U.S. 199, 206, 116 S. Ct. 619, 623, 133 L. Ed. 2d 578 (1996) (noting
that admiralty jurisdiction existed when ajet skier waskilled after driking ancother vessdl). Asthosecases

point out, the need for uniform rules of maritime conduct, and the potentia to disrupt othersinvolvedin
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commercid maritime activity, extendsto al vessdls commercid or noncommercid. Seesupra. Thus,
thenoncommerad natureof themaritime* activity” involvedinthiscaseisirrdevant under the® nexus’ te.

Appdleawould dso have usinterpret the generd conduct represented intheinddent as* svimming
anddiving.” Indoing S0, he notesthe United States Court of Appedsfor the Fourth Circuit’ sopinionin
Foster v. Peddicord, 826 F.2d 1370 (4th Cir. 1987). In that case, Mr. Foster, aguest on Mr.
Peddicord’ sboat, which wasanchored in atributary of the Chesapeske Bay, doveinto thewater and was
injured. The Fourth Circuit held that maritime law did not apply. Id. at 1376.

Fogter isingppostefor two reasons. Firg, asgppdlants point out, the Fourth Circuit noted that
it by no means suggested “that the act of diving from aboat could never provide anexusfor theexercise
of admiraty jurisdiction. Under certaincrcumstancesthisactivity could bear ardationshipto navigationd
conduct.” 1d. a 1376 n.3; seealso Wright v. United Sates, 883 F. Supp. 60, 63 (1994) (finding that
amaitime“nexus’ exised when awoman dove from apleasure boat and injured her finger). Second,
pursuant to its earlier statement in Oliver exrel. Oliver v. Hardesty, 745 F.2d 317, 320 (4th Cir.
1984), that the“ proper emphasisison the navigation of the pleasure boat involved,” Foster focused on
thelack of “navigational error” because the boat was anchored. Seeid. at 1375, 1376. After the
application of maritimelaw to afirein Ssson and to piledriving in Grubart, however, it isclear that

marine navigationis not the only activity to which maritimejurisdiction applies” See Ssson, 497 U.S.

* Counsel for appellee also cites Brock v. Lewis, 86 F.3d 1148 (4th Cir.), cert. denied, 519
U.S. 993, 117 S. Ct. 482, 136 L. Ed. 2d 377 (1996), for the same proposition. Appellee' s counsel
does not indicate that Brock is an unreported opinion and that the citation given isto a disposition

table. We find this citation unpersuasive. We are aso unpersuaded by appelle€’ s citation of
Kunreuther v. Outboard Marine Corp., 715 F. Supp. 1304 (E.D. Pa. 1989), which, as appellee
(continued...)
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a 367,110 S. Ct. at 2898, 111 L. Ed. 2d 292 (“The need for uniform rules of maritime conduct and
ligbility isnot limited to navigation, but extends & |leest to any other activitiestraditiondly undertaken by
vessals.”).

Wergject thetrid court’ sreliance on Souther v. Thompson, 754 F.2d 151 (4th Cir. 1985), for
amilar reasons. Souther involved an accident between two water skiersbeing towed from the same boat.
TheFourth Circuit held“that admirdty jurisdiction d[id] not exist . . . becausethe controversy betweenthe
parties does not arise out of an aleged navigational error.” 1d. at 153. Asnoted, supra, maritime
“activity” is not restricted to navigation only. Souther is also factually distinguishable.

Wealso reject appellee’ sreliance on Williamsv. Ingram, 320 Ark. 615, 899 SW.2d 454
(1995), and Woltering v. Outboard Marine Corp., 245 Ill. App. 3d 684, 185 IIl. Dec. 791, 615
N.E.2d 86, appeal denied, 152 [1l. 2d 582, 190 I1l. Dec. 912, 622 N.E.2d 1229 (1993). InWilliams,
320 Ark. at 621-22, 899 SW.2d at 458, adrowning case Smilar to the case sub judice, the Arkansas
Supreme Court rgjected the gpplication of maritimelaw largely becausethe decedent’ swifehad not raised
maritimelaw inthetria court below and was given adequate jury instructions based on Satetort law
concerning the duty of care owed to the decedent. Wedisagreewith the holding in\Wbltering, inwhich
the decedent waskilled after falling from aboat whileit wasbeing operated ontheMissssppi River. The
lllinois Appellate Court hdld that maritimelaw did nat gpply, noting thet “the rdevant adtivity giving riseto

the incident was aguatic recreation involving a pleasure boat,” and that there was no “evidence that

%(...continued)
does note, was later set aside by the federal district court in that case because maritime jurisdiction was
conferred by federal statute. See Kunreuther v. Outboard Marine Corp., 757 F. Supp. 633
(E.D. Pa. 1991).
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negligent navigation played aroleinthe accident.” Woltering, 245 111. App. 3d a 687, 688, 185 11I. Dec.
791, 615N.E.2d a 88, 89. Accidentsoccurring during the navigation of avessd, whether the navigation
itsalf was negligent or not, generdly fal withinthe“nexus’ test. See Mink v. Genmar Indus, Inc., 29
F.3d 1543, 1545-47 (11th Cir. 1994) (holding that maritimejurisdiction extended to aproductsliability
action when theinjured party broke a vertebra during operation of a speed boat, dueto thelack of a
handrail). That theinvolved activity was recregtiona aso had no import under the edicts of Foremost
Insurance.®

13

Finally, wergect gppdleg’ s“ swvimming and diving” analysisbased on our own independent
andydsof thiscase under the® nexus’ test. Aswe have noted, the Supreme Court’ sinterpretation of the

“nexus’ test and how that test isto begpplied requiresustotakea“ generd” view of theincdent involved.

®>Vannv. Willie, 38 Md. App. 49, 379 A.2d 411 (1977), aff' d, 284 Md. 182, 395 A.2d
492 (1978), applied state common law when a swimmer was struck by a boat towing a water skier. In
Vann, the Court of Special Appealsrelied on Executive Jet Aviation. Because we held that there
was not any proximate causation under either state or federal law, we did not endorse the Court of
Special Appeals position. We stated: “it was unnecessary for the Court of Special Appeals to address
theissue asto when . . . admiralty law would be applicable. . . ; we still regard this question as
unanswered.” 284 Md. at 183-84, 395 A.2d 493. Moreover, the Court of Special Appeals
construed “traditional maritime activities’ to mean commercia activity, 38 Md. App. at 61 n.19, 379
A.2d at 418 n.19, an interpretation that was clearly rejected by Foremost Insurance, as noted,
supra. The Court of Special Appeals also stated that “swimming and waterskiing” were not traditional
maritime activities. Id. at 61, 379 A.2d at 418. Mr. Vann, however, had been struck by a negligently
operated boat while swvimming. (The claim before the court was for the negligent entrustment of the
boat to the captain.) A number of cases hold that swimmers struck by vessels may pursue claims undel
federal maritime law. See Neely v. Club Med Management Servs., Inc., 63 F.3d 166, 178-80
(3d Cir. 1995); In re Paradise Holdings, Inc., 795 F.2d 756, 758-60 (9th Cir.), cert. denied,
479 U.S. 1008, 107 S. Ct. 649, 93 L. Ed. 2d 705 (1986); Oliver, 745 F.2d 317, Medina v.
Perez, 733 F.2d 170 (1st Cir. 1984), cert. denied, 469 U.S. 1106, 105 S. Ct. 778, 83 L. Ed. 2d
774 (1985); Bodnar v. Hi-Lex Corp., 919 F. Supp. 1234, 1238-40 (N.D. Ind. 1996);
Schumacher v. Cooper, 850 F. Supp. 438, 441-42, 447 (D.S.C. 1994); Choat v. Kawasaki
Motors Corp., 675 So. 2d 879, 880-84 (Ala. 1996).
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Tocdl theinadent in the case subjudice swimming and diving” would focus on one gpecific fect inthe
case— that Ms. Matthewswas not on the boat a thetime of her degth. Factudly, thereismoreto this
casethanjugt “swimming and diving,” particularly when compared with thefactsinthe“swimming and
diving” casescited by appdlee, Foster and Williams, aswell asanother “swimming and diving” case
cited by appellee, and relied on by thetria court below, Smith v. Knowles, 642 F. Supp. 1137 (D. Md.

1986).° Inthose cases, theinjured party cdearly dove from the boat voluntarily. In the case sub judice,

® Appellants aso note that Smith and Foster relied on a four-factor test adopted by the
Fourth Circuit in Oman v. Johns-Manville Corp., 764 F.2d 224, 230 (4th Cir. 1985). In Ssson,
the Supreme Court was asked to adopt a similar multifactor test in determining the existence of

maritime jurisdiction. The Court declined, noting that “the formulainitially suggested by Executive Je

Aviation and more fully refined in Foremost and in this case provides appropriate and sufficient
guidance to the federal courts.” Ssson, 497 U.S. at 366 n.4, 110 S. Ct. at 2898 n.4, 111 L. Ed. 2d

292 (1990). A similar request to apply a multifactor test was posed to the Court in Grubart, which

the Court again regjected, with stronger language:

It isworth recalling that the Ssson tests are aimed at the same objectives invoked to
support a new multifactor test, the elimination of admiralty jurisdiction where the
rationale for the jurisdiction does not support it. . . .

... For better or worse, the case law has thus carved out the approximate
shape of admiralty jurisdiction in away that admiralty lawyers understand reasonably
well. Asagainst this approach, so familiar and relatively easy, the proposed four- or
seven-factor test would be hard to apply, jettisoning relative predictability for the open-
ended rough-and-tumble of factors, inviting complex argument in atrial court and a
virtually inevitable appeal.

... [I]nvoking adistrict court’s admiralty jurisdiction under 28 U.S.C. 8§ 1333.
.. has traditionally been quite uncomplicated.

Reasons of practice, then, are as weighty as reasons of theory for regjecting the
city’s call to adopt a multifactor test for admiralty jurisdiction . . . .
(continued...)
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it isunclear whether Ms. Matthews dove or fdl into thewater. Cf. Polly, 859 F. Supp. a 273 (finding
thet, in adrowning acadent, navigationwasthe rdevant maritime activity becauseit was unknown how the
cgptain and hispassenger ended upinthewater). Inaddition, if Ms Maithewsdid diveintothewater, she
did so a theimplied encouragement of gppdles, who, unlikethe boat operatorsinthe caseshedites dove
into thewater himsdlf, despite the potentialy hazardous svimming conditions: The casescited by gppdlee
do nat involvedlegations, asthis case does, that the boat captain abandoned hishelm, and did so without
taking proper precautions for the safety of himself and his guests.

Applying abroader view of the“traditional maritime activity” inthis case, we would equate
appellee’ sactionsto maritime navigation, or, to be more accurate, the lack of proper navigation.
Appdleg sargumentsimply, and thetrid court below agreed, that because hewas not physcaly operating
theboa a thetimeof Ms Mathews drowning, hewasnot engaged inany maritimeactivity. “Navigation”
involves much more than the smple operation of avessal. The Random House Dictionary of the
English Language 954 (unabr. ed. 1983), for instance, defines“ navigate” in part as“ 2. to direct or
manage (aship...) onitscourse. 3.toascertain or plot and control the course or position of (aship.
..)" and“navigation” as* 2. theart or science of plotting, ascertaining, or directing the courseof aship.

What gppdlantsdlegeinther complaint isgppelleg sfailure, ascaptain, to manage, direct, and

®(...continued)
Grubart, 513 U.S. at 544-45, 547-48, 115 S. Ct. at 1053-54, 1055, 130 L. Ed. 2d 1024.
Appellants argue that the Supreme Court’ s disagreement with multifactor testsin Ssson and Grubart
implicitly overrules the cases appellee cites, Smith and Foster. We decline to address that issue, but
note that, as appellants point out, it isinappropriate to apply a multifactor test when determining
whether maritime law appliesin a given case.
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position hisvesse properly. For appeleeto arguethat he cannot behdld liablefor negligent navigation
because hewas not benind thehdm a thetime of the acadent isspurious. A, gopelee dearly navigated
the boat, in the operationd sense of theword, by stopping it and leaving it adrift inamaor navigable
waterway prior to hisdiving fromtheboat. Next, he gpparently choseto abandon the helm alegedly
without taking theproper precautionsthat gopdlantsdam maritimelaw requires hedid not warn theothers
of hisintentions, failed to gppoint anyoneto maintain thehem or act asalookout, did not provide adeguate
safety gear or procedures, and faled to provideameansof ingresstotheboat. Findly, gppdlantsalege
that gopdlesfaled to asss inthe rescue of awoman overboard from hisvessd. All of these dlegations,
If proved, would support gopdlants daim that gppelleefaled to properly manage or direct hisboat under
the duties generally assessed upon maritime captains by federal common law.

The United States Didrict Court for the Didrict of Hawat'i reached asmilar condusioninthecase
of Inre Pacific Adventures, Inc., 5 F. Supp. 2d 874 (D. Hawai’i 1998). Pacific Adventures
involved ascubadiver who wasrun over by aboat carrying passengersto another diveexpedition. She
Sued the operator of the boat that ruck her and the company respongblefor the dive expedition thet she
had taken. Thefederd digtrict court ruled that theinjured woman' saction againgt her own divemaster
stated a claim under maritime jurisdiction because her complaint

indude]d] allegationstheat [thedivemeaster] negligently selected alocationtoanchor, failed

to digplay aproper diveflag, falled to communicatewith another vesd, failed to mark the

anchor line properly, and failed to keep or use adequate emergency equipment. These

dlegaionsinvolvetheoperation of avessd andthefaluretoadminigter firgt ad, activities

that establish a substantial relationship with traditional maritime activity.

Id. at 878. In addition, the Third Circuit in Snclair v. Soniform, Inc., 935 F.2d 599, 602 (3rd Cir.

1991), has hdd that “the trangport and care of passengers bears a subgtantia relationship to traditiona
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maritimeactivity.” Snclair involved another scubaaccident inwhich, dueto equipment failure, adiver
surfaced too rapidly and suffered decompression sickness. The crew administered nofirst aid and
continued the divefor two and one-haf hoursafter thediver surfaced and becameill. TheThird Circuit
noted thet “[tlheinjuriesthat Sncar atributesto the crew rdaeto their duty to provide adequate careto
aninjured passenger, whichisanintegrd part of the carriage of passengers.” 1d. a 603. Seealso Price
V. Price, 929 F.2d 131, 133, 136 (4th Cir. 1991) (holding that maritimejurisdiction “emanat[ed] fromthe
navigation of avessd” when the complaint aleged thet the captain, in atempting to beach hisboat, failed
to anchor theboat and pogtion it properly for disembarking passengersto exit fromthe sde, rather than
the bow, and because he gpproached the shoretoo rapidly, causing awake high enough to topplethe
victim).

Evenif “navigation” of avessd istoo broad adefinition for the appelleg sactivitiesinthiscase,
thereareother cases, which reflect that theindividua componentsof gppelled sactions condtituted activities
insubdantid relaiontotraditiond maritimeactivities. We havedready mentioned Pacific Adventures
and Snclair, casesinwhich courtsin other jurisdictions have found that fallure to render first aid toa
maritime passanger condtituted an activity subgtantidly related totraditiond maritimeactivity. Seesupra;
see also Odeco Oil & Gas Co. v. Bonnette, 4 F.3d 401, 403 n.2 (5th Cir. 1993) (holding that a
botched man-overboard drill was* sufficiently salty to sustain admirdty jurisdiction”), cert. denied, 511
U.S. 1004, 114 S. Ct. 1370, 128 L. Ed. 2d 47 (1994); InreKanoa, Inc., 872 F. Supp. 740, 745n.3

(D.Hawa’'i 19949) (“[A]ny damsagang the crew for failure to adequatdly respond to [an] emergency
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would be actionable under admirdty jurisdiction.”).” We aso note that Pacific Adventures and Price,

upra, both involved the dlegedly improper positioning of aboat in relation to disembarking passengers.

"We also note that 46 U.S.C. 88 2303, 2304 (1994), provide a general duty to render
assistance to those injured or lost at sea. Section 2303, for instance, states in relevant part:

§ 2303. Dutiesrelated to marine casualty assistance and infor mation
() The master or individual in charge of avesseal involved in a marine casualty shall—

(1) render necessary assistance to each individual affected to save that affected
individual from danger caused by the marine casualty, so far as the master or
individual in charge can do so without serious danger to the master’s or
individual’ s vessdl or to individuals on board; and

(b) Anindividual violating this section or aregulation prescribed under this section shall
be fined not more than $1,000 or imprisoned for not more than 2 years. The vessel
alsoisliablein rem to the United States Government for the fine.

Section 2304 adds:
§ 2304. Duty to provide assistance at sea

(a) A master or individual in charge of avessel shall render assistance to any individual
found at seain danger of being lost, so far as the master or individual in charge can do
so without serious danger to the master’s or individual’ s vessel or individuals on board.

(b) A master or individual violating this section shall be fined not more than $1,000,
imprisoned for not more than 2 years, or both.

By citing these two provisions, we do not mean to indicate that appellee violated either law or that,
more generally, either law establishes negligence per sein any given case. We only note that these
provisions generally impose upon a boat captain, such as appellee, a duty to render assistance, and that
failure to provide such assistance can subject the captain to federal criminal jurisdiction, and the boat,
under section 2303, to federal admiralty jurisdiction in rem. In this case, appellants allege that appelle
as captain, failed to provide proper rescue measures and to properly aid in the efforts to rescue his
passenger.
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SealsoInreBird, 794 F. Supp. 575, 581 (D.S.C. 1992) (“[T]he anchoring of aboat in navigable
watersisatraditiona maritimeactivity.”). Inthiscase, when gppdlesabandoned hishdm, heleft hisboat
adriftin degp navigablewatersduring somewhat inclement westher. Thosefactorscontributedtothe
difficulty heand Ms. Parks hed in attempting to reboard the boat, and, moreimportant, to the inability of
Ms. Matthews to do the same.

Inaddition, there are casesgpplying maritime law to dlegations of thefailure of the boat operator
to provide proper means of ingressand egress. Appelants, for ingtance, cite Whitev. United Sates,
53 F.3d 43 (4th Cir. 1995), in which asecurity guard making roundsat anava dation disembarked from
anava vessdl, sumbled and collided with equipment onthe pier. The Fourth Circuit, in holding that
maritimejurisdiction existed, noted thet “ [t]he generd features of thisincident may be described asinjury
to aperson disembarking from avessd in navigablewater.” |d. & 47. InButler v. American Tramler
Co., 887 F.2d 20 (1st Cir. 1989), aff' g 707 F. Supp. 29 (D. Me. 1989), the plaintiff, while climbing
aboard aship viaitsrigging, because the ladder down to the boat wasfaulty, injured her finger. TheFrst
Circuit uphddthetrid court' sfinding of maritimejuristiction in the case, noting thet “the boarding of aship
bearsaggnificant rdaionto traditiond maritime activities for . . . one doesnot normally board ashipin
quite the sameway oneentersabuilding, anarplane, or acar.” 1d. & 21. Thefederd didrict court in
Butler, 707 F. Supp. at 33, had aso held that maritime law applied, in part because “[t]he gist of
[Butler] scomplaint isthat shewasnot provided assfe meansof boarding, which fallurewasthe proximete
cause of her injury.” See also Christiansen v. Big Island Fish Connection, Inc., 885 F. Supp.
207, 209-10 (D. Hawa'’'i 1994) (finding that maritime jurisdiction existed when the relevant maritime

activity wastheboarding of adocked boat); O’ Harav. Bayliner, 89 N.Y.2d 636, 645, 657 N.Y.S.2d
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569, 679 N.E.2d 1049, 1053-54 (holding that an injury to adisembarking passenger, caused by a
defective cleat on an anchored boat was subject to maritimelaw), cert. denied, 522 U.S. 822, 118 S.
Ct. 78,139 L. Ed. 2d 37 (1997).

A number of casesa soindicatethat the proper repair and maintenance of vessasfdl withinthe
panoply of “traditional maritimeactivities.” See, e.g., Grubart, Inc., 513 U.S. a 540, 115 S. Ct. at
1051, 130 L. Ed. 2d 1024 (noting thet once“ characterized asrepair or maintenance work on anavigable
waterway . . . thereisno question that the activity issubstantidly reated to traditiond maritimeactivity .
..."); Sisson, 497 U.S. at 367,110 S. Ct. at 2898, 111 L. Ed. 2d 292 (“[S]toring and maintaining a
vess ... issubgtantidly related to traditiona maritime activity.”); White, 53 F.3d at 48 (noting that
guarding vessalsdocked for repairsand maintenanceissubgantialy rdated to traditiond maritime activity);
Bublav. Bradshaw, 795 F.2d 349, 352 (4th Cir. 1986) (noting that, in anegligence clam for the
onboard dectrocution of aboat ingoector, the case “touche[d] upon the maintenance and repair of seagoing
vesHs ... Theseconcarnsare maritimein nature.”). Combining these two standards, i.e,, providing
proper meansof ingressand proper repair and maintenance of vessasin generd, we hold that maritime
law gopliesto gppelants dlegaionsthat, havingimplicitly invited Ms. Mathewsto get into thewater by
virtueof hisdoing soin her presence, gppelleefaled to adequatdy preparefor Ms Mathews reboarding
of hiscraft, and that hefailed to supply or utilize, or to direct othersto utilize, the safety equipment
necessary to rescue Ms Matthews. In addition, maritimelaw gppliesto gppdlants dlegation that appdlee
failed to adequately warn Ms. Matthews (and the others) of the potential hazardsto her safety. See
McClenahan v. Paradise Cruises, Ltd., 888 F. Supp. 120, 122 (D. Hawai'i 1995) (finding, in acase

inwhich anumber of diversrecaved ear injuriesduring a“ Shubd’ (across between scubaand snorkding)
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dive, that “ maritimejurisdictionisaso proper because Rlaintiffs have aleged negligencefor falluretowan
and aid on the part of the vessal.”).
V. Did aMaterial Dispute of Fact Exist?

We have dready noted, supra, the disoutein fact among the three witnessesin ther depostions,
namdy asto whether gopellee made sufficient effortsto attempt to rescue Ms Matthews. Thisdisputein
factismaterid inthat it may reflect on whether gppeleebreached any duty of carehemay haveowed Ms,
Matthews asthe captain of thevessd. Thereisaso adispute asto whether gppellee disengaged the
enginesprior to abandoning hishdm, which may do afect hisliability under federd maritimelaw. Of
course, themost gpparent dispute of fact, disregarded by thetrid court, iswhether Ms Matthewsfel or
jumped intothewater. That fact ismaterid to the proximate cause of Ms. Maithews death and any
negligenceon her part. With these goparent materid factsin dispute, it wasimproper for thetrid court to
grant summary judgment to appellee.

V1. Conclusion

Wehold that maritimelaw appliesto thefactsand dlegations of thiscase. Thus, it waslegdly
incorrect for thetrid court to goply non-maritimelaw and rule that gppelee owed nolegd duty to rescue
Ms. Matthews. Whatever duty of care gppellee may have owed to the decedent isto be determined, on
remand, under thefedera maritimelaw. In addition, therewasadigpute asto materid factsbefore the
drcuit court, which the court failed to recognize. For both reasons it wasingppropriatefor thetria court
togrant summary judgment to gppellee. Accordingly, wereversetheorder of thecdircuit court and remand
for further proceedings.

JUDGMENT OF THE CIRCUIT COURT FOR
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ANNE ARUNDEL COUNTY REVERSED;
CASE REMANDED TO THAT COURT FOR
FURTHER PROCEEDINGS CONSISTENT

WITH THISOPINION; COSTSTO BE PAID
BY APPELLEE.
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Lawrence Matthews et al. v. Sephen K. Howell
No. 131, September Term, 1999

HEADNOTE: Maritime subject-matter jurisdiction gppliestoadam dleging that aboat captain
abandoned hishdmin navigable waters, failed to appoint alookout or subdtitute
captain, did not provideameansof reboarding, and madeno effort torescuehis
passenger, who drowned.



