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This case presents several constitutional challenges to
Maryl and Code (1973, 1989 Repl. Vol., 1994 Cum Supp.), 88 7-6A-
10.1 and 7-6A-10.2 of the Natural Resources Article, which relate
to the appropriation of water in connection with certain surface

m ni ng operations.

Any individual, business, or governnental entity in Maryl and
"which may appropriate or use any waters of the State, whether
surface water or groundwater,"” nust first obtain a water appropria-
tion permt fromthe Departnment of Natural Resources. Code (1973,
1990 Repl. Vol.), 8§ 8-802 of the Natural Resources Article.! A
surface mne nust have a water appropriation permt to punp away
water that would otherw se accunulate in the mne. The punping
process is known as "dewatering."? Surface mne dewatering renoves

groundwater, rainfall and other surface water runoff from the

1 An exception is made for certain donestic and snall scale
agricul tural uses. Maryl and Code (1973, 1990 Repl. Vol.), § 8-
802(b) of the Natural Resources Article.

2 "'Dewater' or 'dewatering' nmeans to punp water out of a
pit." Code (1974, 1989 Repl. Vol., 1994 Cum Supp.), 8§ 7-6A-
10.2(a)(2) of the Natural Resources Article.
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surface mne pit. |If the rock to be mned |ies beneath the water
table, the m ne operator nust punp away a sufficient quantity of
water to lower the water table around the pit.

Several Maryland counties include areas of karst terrain.
In karst terrain, pockets of |inmestone and ot her carbonate rocks
are slowy dissolved by water flow ng or percol ati ng under ground,
| eavi ng behi nd underground cavities and channels.® Increasing the
rate of water flow, for exanple by punping, accelerates the
formati on of underground channel s and of sinkhol es.

The |l egislation challenged in this case, 88 7-6A-10.1 and 7-
6A-10.2 of the Natural Resources Article, is intended to protect
| andowners in karst terrain from the effects of surface mne
dewatering. During the legislative process, the General Assenbly
received testinony from over fifty individuals, both lay and
expert, and consi dered a nunber of technical reports concerning the
effects of surface mne dewatering in karst terrain. G oups
opposed to the proposed legislation, principally enterprises

i nvol ved in surface mning, and groups pressing for its adoption,

8 Karst terrain is defined in the Act as follows (8§ 7-6A-
10.2(a)(3)):

"“Karst terrain' means an irregul ar topography
that is . . . [c]laused by a solution of |ine-
stone and other carbonate rock; and :
[ c] haracterized by closed depressions, sink-
hol es, caverns, solution cavities, and under-
ground channel s that, partially or conpletely,
may capture surface streans.”
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principally individual property owners and comrunity associ ations
fromregions close to quarries, each engaged in vigorous | obbying.
Utimately, the General Assenbly enacted the |egislation regulating
surface mne dewatering in karst terrain.
The Act contains the following legislative findings (8 7-6A
10. 1(a)):
"[1]n certain regions of the State dewatering
of surface mnes located in karst terrain may
significantly interfere wth water supply
wells and may cause in sone instances sudden
subsi dence of land, known as sinkholes.
Dewatering in karst terrain may result in
property damage to | andowners in a definable
zone of dewatering influence around a surface
m ne."
The Act protects "affected property owners in Baltinore, Carroll,
Frederi ck, and Washi ngton Counties where karst terrain is found,"
by establishing "zones of dewatering influence around surface m nes
8§ 7-6A-10.1(b). The Departnent of Natural Resources
nmust establish the zone of dewatering influence when it issues the
wat er appropriation permt for dewatering to the operator of a
surface mne affected by the Act. § 7-6A-10.2(b)(1). The
Departnent nust scientifically determ ne the area affected by the
m ne's punping activity, based on "local topography, watersheds,
aquifer limts, and other hydrogeologic factors . . . ." § 7-6A
10.2(b)(2).
The statute contenplates that the zone of dewatering

i nfluence may extend beyond the | and owned by the m ning operation
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itself. Accordi ngly, subsection (c)(1) of 8 7-6A-10.2 provides
that, within the zone of dewatering influence, mne operators nust
"[r]eplace, at no expense to the owner of real property that is
affected by the surface mne dewatering, a water supply that fails
as a result of declining ground water levels. . . ." An exception
is made where the failure of the water supply is not caused by the
surface m ne operation (8 7-6A-10.2(f)):

"The Departnment may not require a [m ne opera-

tor] to replace water supplies, as provided in

this section, if the [mne operator] denon-

strates to the Departnent by clear and con-

vi nci ng evidence that the proxi mate cause of

the loss of water supply is not the result of

pit dewatering."
The Act also establishes a schene to conpensate |andowners for
si nkhol e damage that occurs within the zone of dewatering influ-
ence. Subsection (c)(2) of 8 7-6A-10.2 provides as foll ows:

"Upon a determination by the Departnent of

proxi mate cause after the [m ne operator] has

recei ved proper notice and an opportunity to

respond and provide information, [the mne

operator shall] pay nonetary conpensation to

the affected property owner or repair any

property damage caused as a result of the

sudden subsi dence of the surface of the land."
Furthernore, the Act directs the Departnent to create, by regul a-
tions, an admnistrative process for resolving clains brought under

the Act, 8 7-6A-10.2(h), and requires the Departnent to "provide

opportunity for a contested case hearing," 8 7-6A-10.2(09).
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This litigation was commenced by Maryland Aggregates
Associ ation, Inc., an organization that represents the interests of
the surface mning industry, and by the individual operators of
hard rock quarries located in karst terrain in Baltinore, Carroll,
Frederi ck and Washi ngton Counties.* Maryland Aggregates filed suit
in the CGrcuit Court for Anne Arundel County on July 1, 1991, the
day after the Act took effect, nam ng as defendants the State of
Maryl and, the CGovernor, the Attorney General, and the Secretary of
t he Departrment of Natural Resources.® Maryland Aggregates sought
a declaratory judgnent hol ding the Act unconstitutional on a nunber
of grounds and an injunction agai nst the enforcenent and inpl enen-
tation of the Act.

In the circuit court, Maryland Aggregates contended that the
Act viol ated nunerous provisions of the Constitution of the United
States and of the Constitution of Maryland. |1t contended that the
Act violated its right to "substantive due process" because there
was no rational basis for the legislation. It argued that the Act
viol ated equal protection principles by making an unreasonable

di stinction between quarry operators and other |arge water users.

4 For convenience, we shall in this opinion refer to all of
the plaintiffs collectively as "Maryl and Aggregates.”

> Four individual owners of property near quarry sites were
|ater permtted to intervene as defendants. These individuals were
represented by the Cinical Law Ofice at the University of
Maryl and School of Law.
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Maryl and Aggregates also clainmed that the statute denied equal
protection of the laws to the residents of the nineteen Maryl and
counties unaffected by the Act. The plaintiffs argued that the Act
interfered wwth mne operators' constitutional rights to jury trial
and deprived them of their property w thout just conpensation
They contended that the statutory procedures for establishing zones
of dewatering influence and for resolving clains under the Act were
constitutionally deficient. Finally, Maryland Aggregates argued
that the Act inpermssibly granted judicial powers to an adm nis-
trative agency in violation of the separation of powers requirenent
set forth in Article 8 of the Maryl and Decl aration of Rights.

The State responded to Maryl and Aggregates' constitutional
argunents on their nerits, and also contended that the State of
Maryl and, the CGovernor and the Attorney General were not proper
parties to the litigation.

On March 9, 1992, the Grcuit Court for Anne Arundel County
granted Maryl and Aggregates' notion for an interlocutory injunction
agai nst the enforcenent of the Act. On March 7, 1994, however, the
circuit court granted summary judgnent in favor of the defendants,
and filed a declaratory judgnent rejecting all of Mryland Aggre-
gates' constitutional contentions. The circuit court al so agreed
that the Secretary of the Departnent of Natural Resources was the

only proper defendant.® Maryland Aggregates appeal ed to the Court

6 Maryl and Aggregates concedes that "the | ower court's ruling
(continued. . .)
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of Special Appeals and, before any proceedings in the internediate
appel l ate court, petitioned this Court for a wit of certiorari,
rai sing the sane constitutional objections to the Act that it had
pressed at trial. W granted Maryl and Aggregates' petition. 335
Ml. 341, 643 A 2d 441 (1994).

Meanwhile, in light of the circuit court's declaratory
judgnent in favor of the State, the Departnent of Natural Resources
had begun to enforce the Act. Aggrieved by the Departnent's
activity, Maryland Aggregates filed in the circuit court a further
nmotion for an injunction against enforcenent of the Act pending
appeal . On August 16, 1994, observing that the case had been set
for argunent in this Court in early Novenber 1994, the circuit
court granted Maryl and Aggregates' notion and enjoi ned enforcenent
of the Act pending appeal. This Court deferred action on the
State's subsequent notion to dissolve, suspend, nodify or stay the
injunction until oral argunent took place on Novenmber 6, 1994. On
Novenber 7, 1994, this Court entered an order affirmng the
judgnment of the Grcuit Court for Anne Arundel County and vacating
the injunction. W now set forth the reasons for our earlier

or der.

5(...continued)
on this point does not affect the outcone of this case. . . ."
(Maryl and Aggregates' brief at 45 n. 7). Accordingly, we do not
decide in the present case whether the defendants other than the
Secretary of the Departnent of Natural Resources were proper
parties to the litigation.
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Maryl and Aggregates first contends that the Act violates the
Due Process C ause of the Fourteenth Anmendnent to the federal
constitution and Article 24 of the Maryland Declaration of Rights
because, according to Maryland Aggregates, there was no rational
basis for its enactnent.’” The General Assenbly found as a fact
that "dewatering of surface mnes located in karst terrain my
significantly interfere wwth water supply wells and may cause in
some instances sudden subsidence of |and, known as sinkholes."
8§ 7-6A-10.1(a) of the Natural Resources Article. Nonet hel ess,
Maryl and Aggregates nmaintains that it should be given an oppor-
tunity to prove at trial that quarries cause neither water supply
failures nor sinkholes, and that "there was no evil at hand for
correction” by the Legislature. (Maryland Aggregates' brief at 11).

Maryl and Aggregates characterizes its disagreenent with the

| egislative findings as a dispute of material fact which should

" Article 24 of the Maryland Decl aration of Ri ghts provides
as follows:

"That no man ought to be taken or inprisoned
or disseized of his freehold, |iberties or
privileges, or outlawed, or exiled, or, in any
manner, destroyed, or deprived of his life,
| i berty, or property, but by the judgnent of
his peers, or by the Law of the land."

The Fourteenth Anmendnent to the United States Constitution
provides, in part, as follows:

"nor shall any State deprive any person of
life, liberty, or property, wthout due
process of |aw . N
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have precluded the entry of summary judgnent. The circuit court,
however, held that "[t]he Defendants are not required to prove the
wi sdom of the statute as a matter of law . . . but only that there
is arational basis for the statute as a matter of law" Since the
court held that "[t]he Maryland General Assenbly had a substanti al
rational basis to pass the Act," it granted summary judgnent for
the State on the so-called substantive due process contention.
This Court in Bowie Innv. Gty of Bowe, 274 Md. 230, 236,
335 A 2d 679, 683 (1975), in rejecting a simlar "substantive due
process" challenge to econom c regulatory | egislation, enphasized
that "[t] he wi sdom or expedi ency of a | aw adopted” by a legislative
body "is not subject to judicial review, and the law wll not be
held void if there are any considerations relating to the public
wel fare by which it can be supported.” Accord: Dawson v. State,
329 Md. 275, 283-284, 619 A 2d 111, 115 (1993); Ogrinz v. Janes,
309 Md. 381, 394-395, 524 A 2d 77, 84 (1987); Montgonery County v.
Fi el ds Road, 282 MJ. 575, 583-585, 386 A 2d 344, 348-349 (1978);
Edgewood Nursing Horme v. Maxwel |, 282 M. 422, 426-427, 384 A. 2d
748, 751 (1978); CGovernor v. Exxon Corp., 279 M. 410, 423-429, 370
A .2d 1102, 1110-1113 (1977), aff'd, 437 U. S. 117, 98 S. . 2207, 57
L. Ed.2d 91 (1978); Westchester Wst No. 2 v. Mnt. Co., 276 M.
448, 454-455, 348 A 2d 856, 860 (1975), and cases there cited. See
al so General Mdtors Corp. v. Ronein, 503 U.S. 181, 112 S. C. 1105,

1112, 117 L.Ed.2d 328, 340 (1992); Ferguson v. Skrupa, 372 U S
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726, 83 S.Ct. 1028, 10 L.Ed.2d 93 (1963); WIlianson v. Lee Opti cal
Co., 348 U.S. 483, 75 S.Ct. 461, 99 L.Ed. 563 (1955).

In Bowe Inn v. Cty of Bowe, supra, 274 Md. 230, 335 A 2d
679, as in the present case, industry representatives whose
| obbying efforts had failed to prevent the enactnent of |egislation
adverse to their interests, later challenged the legislation in
court. Concluding that the plaintiffs in Bowe Inn were, "in
effect, asking us to substitute our judgnment concerning the w sdom
of [the challenged ordinance] for that of the Gty Council of
Bowie," this Court sustained the ordi nance agai nst the due process
chal l enge. 274 Md. at 236, 335 A 2d at 683.

More recently the Suprene Court, in rejecting a simlar due
process challenge to a Mchigan statute, stated (CGeneral Mdtors
Corp. v. Ronein, supra, 112 S.C. at 1112, 117 L. Ed.2d at 340):

"Having now lost the battle in the M chigan
Legi slature, petitioners w shed to continue
the war in court. Losing a politica
skirm sh, however, in itself creates no ground
for constitutional relief."

Li kewi se, having failed to convince the General Assenbly of
the merits of its position, Maryland Aggregates seeks to present
its theories in court. Nevertheless, " courts do not substitute
their social and economc beliefs for the judgnment of |egislative

bodi es, who are elected to pass laws.'" CGovernor v. Exxon Corp.

supra, 279 Ml. at 425, 370 A 2d at 111, quoting Ferguson v. Skrupa,
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supra, 372 U S. at 730, 83 S.Ct. at 1031, 10 L.Ed.2d at 97. I n
particul ar, factual determ nations made by a | egislative body are
not ordinarily subject to review in the courts. Even in the
absence of legislative findings, "the legislature is presuned to
have acted within constitutional limts so that if any state of
facts reasonably can be conceived that would sustain the constitu-
tionality of the statute, the existence of that state of facts as
a basis for the passage of the law nust be assuned.” Edgewood
Nursing Home v. Maxwel |, supra, 282 Md. at 427, 384 A 2d at 751.
As Judge Cawood for the circuit court observed in the
present case, the CGeneral Assenbly heard testinony from geol ogi cal
experts, from representatives of the mning industry, and from
concerned citizens and environnmental groups. After briefly
sumari zing the conflicting testinony, Judge Cawood pointed out as
fol |l ows:
"Needl ess to say, we do not deci de whet her

Plaintiffs' or Defendants' experts are nore

likely to be correct. The proper forum for

that is the Legislature. I n passing al nost

any law, one can argue whether it has a

rational basis, and which experts were really

correct or really told the truth."
The circuit court properly deferred to the General Assenbly's
| egislative findings. In Bowe Inn v. Cty of Bowe, supra, this

Court explained why judicial review of |egislative decision making

must be narrowy circunscribed. Quoting fromJustice Frankfurter's
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concurring opinion in Arerican Federation of Labor v. American Sash
& Door Co., 335 U.S. 538, 553, 69 S.C. 258, 265, 93 L.Ed. 222,
230-231 (1949), the Court in Bowe Inn stated as follows (274 M.
at 238, 335 A 2d at 684):

"“Even where the social undesirability of a

| aw may be convincingly urged, invalidation of
the law by a court debilitates popul ar deno-

cratic governnent. Most |laws dealing wth
econom ¢ and social problens are matters of
trial and error. That which before trial
appears to be denonstrably bad may belie
prophesy in actual operation. It may not
prove good, but it nmay prove innocuous. But
even if alawis found wanting on trial, it is

better that its defects should be denonstrated
and renoved than that the law should be
aborted by judicial fiat. Such an assertion
of judicial power deflects responsibility from
t hose on whomin a denocratic society it ulti-
mately rests -- the people.""

See al so Governor v. Exxon Corp., supra, 279 M. at 428-429, 370
A 2d at 1113.

In light of these principles, Maryland Aggregates' disagree-
ment with the factual findings of the General Assenbly does not
create an issue of fact which is material to the Act's validity
under the due process clauses of the federal and state constitu-
tions. As the circuit court pointed out, the question is not
whet her the General Assenbly was correct; it is whether it was
entitled to reach the conclusions enbodied in the statute. The
surface m ne dewatering act establishes a conpensation schene for

af fected | andowners that obviously bears a rational relationship to
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a problemthat the General Assenbly identified for redress. Under
these circunstances, there is sinply no basis upon which a court
could conclude that the Act was beyond the authority of the General

Assenbly. The circuit court properly granted sunmary judgnment in
favor of the State with respect to Maryl and Aggregates' substantive
due process argunent.

I V.

Maryl and Aggregates next contends that the Act enploys
classifications that violate the Equal Protection C ause of the
Fourteenth Amendnment and the equal protection conponent of Article
24 of the Maryland Declaration of Rights.® In particular, Mryland
Aggregates conplains that "quarries have been unfairly singled out”
fromother |arge consuners of groundwater in a manner that violates

equal protection principles.?®

8 Section | of the Fourteenth Amendnent to the United States
Constitution includes the foll ow ng guarantee: "No State shal
. deny to any person within its jurisdiction the equal protection
of the laws.” \Wile Article 24 of the Miryland Declaration of
Ri ghts does not contain an express equal protection clause, it
nonet hel ess enbodi es the concept of equal protection. See Verzi v.
Baltinmore County, 333 Mi. 411, 417, 635 A 2d 967, 969-970 (1994);
Kirsch v. Prince George's County, 331 M. 89, 96, 626 A 2d 372,
375, cert. denied, 114 S . 600, 126 L.Ed.2d 565 (1993); Murphy v.
Ednonds, 325 Md. 342, 353-354, 601 A 2d 102, 107 (1992), and cases
there cited. Furthernore, although the federal and state guaran-
tees of equal protection are "obviously independent and capabl e of
di vergent application," they are sufficiently simlar that Suprene
Court decisions applying the federal clause provide persuasive
authority for this Court's application of Article 24. Mirphy v.
Ednonds, supra, 325 Md. at 354-355, 601 A 2d at 108,

°® Maryland Aggregates al so suggests that the Act violates
(continued. . .)
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"Wien social or economc legislation is at issue, the Equal
Protection Clause allows the States wide latitude . . . and the
Constitution presunes that even inprovident decisions wll
eventually be rectified by the denocratic processes.”  eburne v.
Cl eburne Living Center, Inc., 473 U S. 432, 440, 105 S. Ct. 3249,
3254, 87 L.Ed.2d 313, 320 (1985). Thus, classifications drawn by
econom c regulatory legislation are ordinarily perm ssible under

equal protection principles if they bear a rational relationship to

°C...continued)

equal protection principles because it affects only four Maryl and
counties. It is clear fromour cases, however, that "[a] statute

is not invalid nerely because it affects counties unequally
. . . . Equal protection principles do not require the State to
attack all of the various aspects of a problem at once; the
government may |l egislate to renedy one phase of a problemand | eave
ot her phases to be resolved later." Departnent of Transportation
v. Armacost, 299 M. 392, 408-409, 474 A 2d. 191, 199 (1984). See
al so MGowan v. Maryland, 366 U S. 420, 81 S.C. 1101, 6 L.Ed.2d
393 (1961); Supermarkets Gen. Corp. v. State, 286 MI. 611, 409 A 2d
250 (1979), appeal dism ssed, 449 U.S. 801, 101 S. C. 45, 66
L. Ed. 2d 5 (1980); Washabaugh v. Washabaugh, 285 Md. 393, 404 A. 2d
1027 (1979).

While this Court has invalidated territorial classifications
on equal protection grounds, it has generally done so where the
| egislative classifications restricted access to econom c opportu-
nities, or inposed econom c burdens, in a manner tending to favor
residents of one county over residents of another. See generally
Verzi v. Baltinore County, supra, 333 Ml. 411, 635 A 2d 967, and
cases there cited; Bruce v. Dr., Chesapeake Bay Aff., 261 Ml. 585,
276 A.2d 200 (1971); M. Coal Etc. Co. v. Bureau of Mnes, 193 M.
627, 69 A 2d 471 (1949); Dasch v. Jackson, 170 Md. 251, 183 A. 534
(1936); Havre de Grace v. Johnson, 143 M. 601, 123 A 65 (1923).
The present case does not involve such a classification, and
Maryl and Aggregates' equal protection challenge to the limted
territorial scope of the Act is without nerit.
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alegitimte state interest.® The Suprene Court recently expl ai ned
the scope of rational basis review under the Equal Protection
Clause in F.C.C. v. Beach Communications, Inc., 113 S.C. 2096

2101, 124 L.Ed.2d 211, 221 (1993), as follows:

"[Elqual protection is not a license for
courts to judge the wi sdom fairness, or |logic
of legislative choices. In areas of socia

and economc policy, a statutory classifica-
tion that neither proceeds al ong suspect I|ines
nor infringes fundanent al constitutional
rights nmust be uphel d agai nst equal protection
challenge if there is any reasonably concei v-
able state of facts that could provide a
rational basis for the classification. :
This standard of review is a paradigm of
judicial restraint.”

See also Nordlinger v. Hahn, 112 S. C. 2326, 120 L.Ed.2d 1 (1992);
Gregory v. Ashcroft, 501 U S 452, 111 S.C. 2395, 115 L. Ed.2d 410
(1991).

Wiile this Court has not hesitated to strike down discrim -
natory econom c regulation that |acked any reasonable justifica-

tion, e.g., Verzi v. Baltinore County, 333 Md. 411, 635 A 2d 967

(1994), and Kirsch v. Prince George's County, 331 Md. 89, 626 A 2d

10 Maryl and Aggregates argues that the Act shoul d be subjected
to a heightened standard of review because it inplicates the "very
i nportant and val uable right,"” under common |aw principles, of a
| andowner to use percol ating water "wi thout fear of liability for
the consequences thereof wupon their neighbors.” (Maryl and
Aggregates' brief at 16). For the reasons fully set forth in
Mur phy v. Ednonds, supra, 325 MI. at 362-364, 601 A .2d at 112
there is no nerit to Maryl and Aggregates' contention that |egisla-
tion affecting a conmmon |aw right should be subject to hei ghtened
scrutiny.
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372 (1993), we neverthel ess accord to the decisions of |egislative
bodi es a strong presunption of constitutionality. I n Murphy v.
Ednonds, 325 M. 342, 367, 601 A 2d 102, 114 (1992), we quoted the
summary of rational basis review set forth in Witing-Turner
Contract. Co. v. Coupard, 304 M. 340, 352, 499 A 2d 178, 185

(1985), which stated that a statute

"can be invalidated only if the classification

is without any reasonable basis and is purely

arbitrary. Further, a classification having

sone reasonable basis need not be made with

mat hematical nicety and may result in sone

inequality. |If any state of facts reasonably

can be conceived that would sustain the

classification, the existence of that state of

facts at the tine the | aw was enacted nust be

assuned. "
See also Briscoe v. P.G Health Dep't, 323 Ml. 439, 448-449, 593
A.2d 1109, 1113-1114 (1991); Hargrove v. Board of Trustees, 310 M.
406, 423, 529 A 2d 1372, 1380 (1987), cert. denied, 484 U S. 1027,
108 S. . 753, 98 L.Ed.2d 766 (1988); Broadwater v. State, 306 M.
597, 607, 510 A . 2d 583, 588 (1986); State v. Wand, 304 M. 721,
726-727, 501 A 2d 43, 46 (1985), cert. denied, 475 U S. 1095, 106
S.C. 1492, 89 L.Ed.2d 893 (1986); Department of Transportation v.
Armacost, 299 M. 392, 409, 474 A 2d 191, 199 (1984); State v. Good
Samaritan Hospital, 299 M. 310, 328, 473 A 2d 892, 901, appea
di smssed, 469 U S. 802, 105 S.Ct. 56, 83 L.Ed.2d 7 (1984).

According to Maryland Aggregates, the Act deprives the
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operators of surface mnes of the equal protection of the |aws
because it fails to regulate other |arge appropriators of water.
In light of the foregoing legal principles, it is apparent that
this constitutional challenge to the Act lacks nerit. The
| egi slative distinction between quarries and other |arge water
users is not an irrational one. The Ceneral Assenbly received
evi dence that quarries have certain unique features with respect to
wat er use. Quarries punp large anobunts of water at a constant
pace. Quarries cannot interrupt their punping if energency water
conditions arise, since the pit mght flood. Mor eover, since a
quarry must punp water where it w shes to extract rock, a quarry
cannot nove its punping site if its appropriation of groundwater
begi ns to danmage the surroundi ng area.

Furthernore, even if surface m nes were not distinguishable
from other water users on the basis of such physical facts, the
Legislature could have limted the statute to surface mnes for
ot her reasons. The Ceneral Assenbly m ght have concluded, for
exanpl e, that surface mnes constituted a discrete and nmanageabl e
group around which to develop and test an effective conpensation
schene, or that a mning operation would be nore likely than
anot her water user to have rel evant hydrogeol ogi cal data at hand.
It is not necessary to identify the reasons that actually pronpted
the General Assenbly to legislate as it did. Plainly, the decision
to regulate the effects of surface mne dewatering can be justified

on a nunmber of grounds. The Act does not violate constitutional
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guar antees of equal protection, and the circuit court correctly
granted summary judgnent in favor of the State with regard to
Maryl and Aggregates' equal protection contentions.

V.

Maryl and Aggregates next argues that the Act violates the
constitutional principle of separation of powers.!* The statute
requires a mne operator to replace failed water supplies within
the zone of dewatering influence, unless the operator can denon-
strate to the Departnment of Natural Resources that pit dewatering
did not cause the water supply failure. § 7-6A-10.2 (c)(1) and (f)
of the Natural Resources Article. Furthernore, m ne operators nust
conpensate property owners for sinkhole damage within the zone of
dewatering influence if the Departnent determ nes that the damage
was caused by surface m ne dewatering. 8 7-6A-10.2 (c)(2) of the
Nat ural Resources Article. Maryl and Aggregates objects to this
met hod of determning its liability under the Act, arguing that
"the Legislature, in authorizing the Departnment of Natural
Resources to sit as the sole fact finder and judge in a dispute

bet ween neighboring property owner and quarry operator, has

11 Article 8 of the Maryland Decl aration of Rights provides
as follows:

"That the Legislative, Executive and Judi -
ci al powers of CGovernnent ought to be forever
separate and distinct fromeach other; and no
person exercising the functions of one of said
Departments shall assunme or discharge the
duties of any other."
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di spl aced the judicial branch of governnent in violation of Article
8." (Maryl and Aggregates' brief at 26). The circuit court
rejected this argunent, observing, inter alia, that "the right of
the Legislature to del egate powers to adm ni strative agencies has
been recognized in this State for over 125 years."

It is true, as Maryland Aggregates suggests, that "any
attenpt to authorize an adm nistrative agency to performwhat is
deened a purely judicial function or power, would violate the
separation of powers principle.” Shell Gl Co. v. Supervisor, 276
md. 36, 47, 343 A 2d 521, 527 (1975). This is so because the
judicial power in Maryland is vested entirely and exclusively in
the courts enunerated in Art. IV, 8 1, of the Maryland Constitu-
tion.2 See generally Shell QI Co. v. Supervisor, supra, 276 M.
at 44-47, 343 A 2d at 526-527, and cases there cited. Neverthe-
| ess, Maryland Aggregates' Article 8 challenge to the Act | acks
merit. It is clear from our cases that the power vested in the
Departnent of Natural Resources to determne, in the first
i nstance, factual issues relating to conpensation under the Act is
not judicial power but quasi-judicial power which may properly be

exerci sed by the Departnent.

2 Art. 1V, 8 1, provides, in pertinent part, as follows:

"The Judicial power of this State is vested
in a Court of Appeals, such internediate
courts of appeal as the CGeneral Assenbly may
create by Jlaw, Crcuit Courts, O phans'
Courts, and a District Court."
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This Court has long recognized that the tasks of making
factual determ nations and resolving disputes are not reserved
exclusively to the judicial branch of governnment. 1In Shell Gl Co.
v. Supervisor, supra, 276 Ml. at 45, 353 A 2d at 526, we quoted the
follow ng | anguage fromthis Court's opinion in Sol vuca v. Ryan &

Reilly Co., 131 M. 265, 282, 101 A 710, 715 (1917):

"What is a judicial function does not depend
solely on the nental operation by which it is
performed or the inportance of the Act. I n
solving this question, due regard nust be had
to the organic law of the state and the divi-
sion of powers of governnent. In the dis-
charge of executive and |egislative duties

t he exercise of discretion and judgment of the
hi ghest order is necessary, and matters of the
greatest weight and inportance are dealt wth.
It is not enough to make a function judicia

that it requires discretion, deliberation,
t hought, and judgnent."

Later, in Attorney General v. Johnson, 282 M. 274, 286, 385 A 2d
57, 64, appeal dismssed, 439 U S. 805 99 S.C. 60, 58 L.Ed.2d 97

(1978), the Court stated as foll ows:

"As we have already dismssed the notion
that judicial power in the constitutional
sense i s necessarily exercised whenever facts
are determned and legal principles are ap-
plied to the facts found, we nust ascertain
what qualities inmbue such determ nations with
judicial power. Wiile we have not, until
today, explicitly stated the proposition, we
agree with those courts which have said that
the essence of judicial power is the final
authority to render and enforce a judgment,

and we think that conclusion is inplicit
fromour own case |aw."



In nodern times, the conplexity of governnental obligations
has resulted in increasing reliance upon adm nistrative agencies
for the performance of both rul emaki ng and adj udi catory functions.
This Court has recogni zed the del egation to adm ni strative agenci es
of both legislative and adjudicatory power as legitinmate, "as the
separation of powers concept nmy constitutionally enconpass a
sensi ble degree of elasticity and should not be applied wth
doctrinaire rigor." Dep't of Nat. Res. v. Linchester, 274 M.
211, 220, 334 A 2d 514, 521 (1975). See also Christ v. Departnent,
335 Md. 427, 441, 644 A 2d 34, 40 (1994). Indeed, as Chief Judge
Mur phy explained for the Court in County Council v. Ilnvestors
Fundi ng, 270 M. 403, 426-443, 312 A 2d 225, 238-247 (1973), the
principal focus of constitutional inquiry into the exercise of
powers by admnistrative agencies is the limtation of agency
authority, rather than the nature of the authority exercised.
Chi ef Judge Murphy expl ained as follows (270 Md. at 436, 312 A 2d
at 243):

"The constitutional doctrine of separation of
powers . . . does not itself inhibit the
del egation to an admnistrative agency of a
bl end of executive or legislative powers with
powers judicial in nature; the determ ning
factor is not so much the specific powers
granted to the admnistrative agency, but

rather the relationship of the courts to the
exerci se of that power."
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Consequently, an agency in the executive branch nmay
ordinarily perform adjudicatory functions in harnony with the
principle of separation of powers provided that there is an
opportunity for judicial review of the agency's final determ na-
tion. See, e.g., Attorney General v. Johnson, supra, 282 M. at
286-288, 385 A 2d at 64-65; County Council v. Investors Funding,
supra, 270 Md. at 432-437, 312 A 2d at 241-243; Insurance Commr v.
Nat' |l Bureau, 248 M. 292, 299-301, 236 A 2d 282, 286-287 (1967);
Burke v. Fidelity Trust Co., 202 MJ. 178, 187-189, 96 A 2d 254, 260
(1953); Johnstown Coal & Coke Co. v. Dishong, 198 M. 467, 473-474,
84 A.2d 847, 850 (1951); Heaps v. Cobb, 185 Mi. 372, 379, 45 A 2d
73, 76 (1945). Moreover, Maryland's courts have inherent power to
correct agency adjudicatory determ nations that are unsupported by
substantial evidence, arbitrary, capricious or illegal. See, e.g.,
Crimnal Inj. Conp. Bd. v. Gould, 273 Ml. 486, 500-501, 331 A 2d
55, 65 (1975); Heaps v. Cobb, supra, 185 MJ. at 379, 45 A 2d at 76;
Hecht v. Crook, 184 M. 271, 280, 40 A 2d 673, 677 (1945). See
al so Medical Waste v. Maryland Waste, 327 MJ. 596, 610-611, 612
A 2d 241, 248 (1992).

It is well established that an adm nistrative agency nay,
wi thout violating the principle of separation of powers, adjudicate
di sputes of a type that mght ordinarily also be resolved by a
court. Thus, in Branch v. Indemity Ins. Co., 156 Ml. 482, 144 A

696 (1929), this Court sustained the Wrkers' Conpensation Act,
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whi ch renoved fromthe courts, for initial resolution, a class of
di sputes involving the rights of private enployers and enpl oyees,
and created instead a systemwherein such clains would be initially
resolved in an admnistrative forum See also County Council v.
| nvest ors Funding, supra, 270 Ml. 403, 312 A 2d 225 (sustaining
authority of admnistrative commssion to, inter alia, levy fines
and i npose noney danages); Hecht v. Crook, supra, 184 Ml. at 277,
40 A 2d at 675 (observing, in 1945, that "innunerabl e controversies
are decided today, by boards of Ilegislative creation, of a
character that traditionally fell wthin the scope of judicia

inquiry").

It is readily apparent in the present case that the Act, in
all owm ng the Departnent of Natural Resources to determ ne issues
relating to conpensation for property danmage caused by surface m ne
dewat eri ng, does not violate the principle of separation of powers.
VWiile the Departnent is given the authority to make an initia
determnation of a mne operator's liability to property owners
affected by mning activities, this initial determ nation does not
i nvolve the Departnent in the exercise of judicial powers. A mne
operator aggrieved by the agency's initial determnation is
entitled to demand a contested case hearing at the admnistrative
l evel and is entitled to judicial review See 8§ 7-6A-10.2(g) of
t he Natural Resources Article; Code (1984, 1993 Repl. Vol., 1994

Cum Supp.), 8 10-222 of the State Governnent Article. According-
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ly, the Act neither vests the Departnment of Natural Resources with
judicial power nor gives the Departnent unreviewabl e adjudi catory
authority in violation of Article 8 of the Declaration of R ghts
and Article IV, 8 1, of the Constitution. See, e.g., Attorney
General v. Johnson, supra, 282 Ml. at 284-287, 385 A 2d at 64-65;
Shell Gl Co. v. Supervisor, supra, 276 Ml. at 47, 343 A 2d at 527;
Dep't of Nat. Res. v. Linchester, supra, 274 Ml. at 223, 334 A 2d
at 522-523; County Council v. Investors Funding, supra, 270 Ml. at
429-436, 312 A 2d at 240-243; Heaps v. Cobb, supra, 185 Mi. at 378-
379, 45 A 2d at 76.

VI .

Maryl and Aggregates also contends that the Act is invalid
for failure to provide for jury trial of issues regarding property
owners' conpensation. According to Maryland Aggregates, "disputes
bet ween | andowners for damages have historically been actions at
lawwith a right to trial by jury." (Maryl and Aggregates' brief at
24). Since, under the Act, questions relating to conpensation for
property damage caused by mne dewatering are resolved in the first
i nstance by the Departnent of Natural Resources, Mryland Aggre-
gates maintains that the Act violates Article 23 of the Maryl and

Decl arati on of Rights.?3

13 Article 23 of the Maryland Decl aration of Rights provides
as follows:

"The right of trial by Jury of all issues
(continued. . .)
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As we have discussed, the statute vests in the Departnent of
Nat ural Resources the primary power to resolve disputes relating to
conpensation. |In Mirphy v. Ednonds, supra, 325 M. at 370-375, 601
A.2d at 116-118, this Court explained that the right under the
Maryl and Constitution to a civil jury trial concerns the allocation
between judge and jury of the responsibility for decision nmaking in
judicial proceedings. Thus, as we enphasized (325 Ml. at 372, 601
A 2d at 116),
"[w]here . . . the General Assenbly has pro-
vided that a matter shall not be resolved in a
judicial proceeding, by |legislatively abro-
gating or nodifying a cause of action, no
guestion concerning the right to a jury trial
arises. Since, under such circunstances, the
matter will not be resolved in a judicial
proceedi ng, the question as to whether a judge
or ajury shall resolve the matter sinply does
not arise."
Consequently, this Court has specifically held the jury
trial guarantee inapplicable where the legislature has coomtted to

an admnistrative agency the initial decision making function with

respect to a particular class of disputes. |In Branch v. Indemity

13(...continued)
of fact in civil proceedings in the severa
Courts of Lawin this State, where the anount
in controversy exceeds the sum of five
t housand dollars, shall be inviolably pre-
served. "

Article 5 of the Declaration of R ghts al so contains a guarantee of
the right to jury trial. See Luppino v. Gay, 336 Ml. 194, 200-
201, 647 A 2d 429, 432 (1994).
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Ins. Co., supra, 156 Md. at 486, 144 A at 697, this Court stated
t hat under the Wrkers' Conpensation Act, "the nmethod prescribed

for the determination of an applicant's right to its
specified benefits is essentially different froma civil proceeding
in a court of law . . . ." Therefore, the Court concluded,
wor kers' conpensati on proceedi ngs "could not properly be classified
as a civil proceeding in a court of law wi thin the neani ng of
the State Constitution,” and the constitutional jury trial
guarantee was sinply inapplicable to adm nistrative proceedi ngs
i nvol vi ng workers' conpensati on. 156 Md. at 485-489, 144 A at
697- 698.

14 Quoting the Suprene Court's decision in G anfinanciera,
S.A. v. Nordberg, 492 U S 33, 61, 109 S. C. 2782, 2800, 106
L. Ed. 2d 26, 53 (1989), which involved the clained right to jury
trial in certain bankruptcy proceedi ngs, Maryl and Aggregates argues
that the Legislature may not, by "placing exclusive jurisdiction in
an adm ni strative agency," deprive litigants of the right to jury
trial. Maryl and Aggregates' argunment is not persuasive. G an-
financiera involved the Seventh Amendnent to the United States
Constitution, which does not apply to the States. See Curtis v.
Loether, 415 U S. 189, 192 n. 6, 94 S. C. 1005, 1007 n. 6, 39
L. Ed. 2d 260, 265 n. 6 (1974); Bringe v. Collins, 274 M. 338, 341-
345, 335 A 2d 670, 673-675, application for stay denied, 421 U. S.
983, 95 S. . 1986, 44 L.Ed.2d 475 (1975). Furthernore, in
Granfinanciera, the Suprenme Court drew its Seventh Anmendnent
principles partly fromconsiderations relating to the jurisdiction
of the federal courts under Article IIl of the United States
Constitution, and partly fromthe distinction recognized in Atlas
Roofing Co. v. Qccupational Safety Commin, 430 U S. 442, 97 S. Ct
1261, 51 L.Ed.2d 464 (1977), between "public rights" and "private
rights.” Ganfinanciera, S.A v. Nordberg, supra, 492 U S. at 51-
55, 109 S. Ct. at 2795-2797, 106 L. Ed.2d 46-49.

Moreover, contrary to Maryland Aggregates' contentions, the
holding in Ganfinanciera, to the limted extent that it can be
(continued. . .)
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Li kewi se, Article 23 does not apply to admnistrative
proceedi ngs under the Act challenged in the present case. The Act
permts | andowners danmaged by surface mne dewatering to receive
conpensation for that damage fromthe operators of the mnes. As
we have explained, it was constitutionally perm ssible for the Act
to establish the conpensation systemand to adm nister it through
the Departnent of Natural Resources. The observations of this
Court in Branch v. Indemity Ins. Co., supra, 156 Ml. at 487, 144
A. at 697, are pertinent here:

"I't having been determned by this court
that the . . . act . . . was a conpetent exer-
cise of legislative authority, there would be
apparent inconsistency in holding, neverthe-
less, that a right of jury trial according to
the course of the comon law nust in such
cases be recognized and unqualifiedly en-
forced."

Article 23 does not invalidate the General Assenbly's decision to

commt to the Departrment of Natural Resources the initial function

¥4(...continued)
deened persuasi ve, by anal ogy, to the Maryland Constitution and the
Maryl and courts, appears to be consistent with our holding in the
present case. In one observation relevant to the present case, the
Court stated as follows (Granfinanciera, S.A v. Nordberg, supra,
492 U.S. at 52, 109 S.Ct. at 2796, 106 L.Ed.2d at 47):

"In certain situations, of course, Congress
may fashion causes of action that are closely
anal ogous to comon-I| aw cl ai nrs and pl ace them
beyond the anbit of the Seventh Anmendnent by
assigning their resolution to a forumin which
jury trials are unavail able.”
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of determ ning factual issues relating to conpensation for property
damage cause by surface m ne dewatering.?®
VI,
Maryl and Aggregates maintains that the regul ati on under the
Act anounts to a taking of property w thout just conpensation in

violation of the federal and state constitutions.® |In particular,

15 Waile Article 23 does not constrain the |egislature' s power

to commt initial decision making authority over a class of matters
to an admnistrative forum Article 19 of the Maryl and Decl aration
of Rights may, under circunstances not presented in the instant
case, inpose a substantive limtation on that power. Article 19
provi des as foll ows:

"That every man, for any injury done to him
in his person or property, ought to have
renmedy by the course of the Law of the | and,
and ought to have justice and right, freely
wi thout sale, fully w thout any denial, and
speedily wi thout delay, according to the Law
of the land."

16 The Takings O ause of the Fifth Amendnent provides as
fol | ows:

"[Nor shall private property be taken for
public use, w thout just conpensation."”

This principle applies to the states through the Fourteenth
Amendnent. See Dolan v. Gty of Tigard, 114 S. C. 2309, 2316, 129
L. Ed. 2d 304, 315 (1994), citing Chicago, B. & Q R Co. v. Chicago,
166 U. S. 226, 17 S.Ct. 581, 41 L.Ed. 979 (1897).

Article Ill, 8 40, of the Maryland Constitution reads as
fol | ows:

"The General Assenbly shall enact no Law

authorizing private property, to be taken for

public wuse, wthout just conpensation, as

agreed upon between the parties, or awarded by

a Jury, being first paid or tendered to the
(continued. . .)
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Maryl and Aggregates argues that the statute, "in inpairing the
right to punp water, has effected a taking because it substantially
interferes with rights in the quarry parcel as a whole." (Maryl and
Aggregates' brief at 29).

As the circuit court recognized, it is significant to the
present case that the surface m ne dewatering Act has not yet been
i npl enented in Maryland. The Suprene Court's statenent in Keystone
Bi tum nous Coal Assn. v. DeBenedictis, 480 U S. 470, 494, 107 S. C.
1232, 1246, 94 L.Ed.2d 472, 494 (1978), is pertinent:

"The posture of the case 1is critical
because we have recognized an inportant dis-
tinction between a claimthat the mere enact-
ment of a statute constitutes a taking and a
claimthat the particular inpact of governnent
action on a specific piece of property re-
qui res the paynent of just conpensation.™
In Hodel v. Virginia Surface Mning & Recl. Assn., 452 U S. 264,
295-296, 101 S. . 2352, 2370, 69 L.Ed.2d 1, 28 (1981), the Court
expl ained the distinction in the context of a takings challenge to
the federal Surface Mning Control and Reclamation Act, which had
been held unconstitutional by the trial court and, consequently,
never enforced. (Cbserving that a takings challenge to regulatory

| egi sl ation generally nust be resolved by considering specific

facts that m ght bear upon the econom c inpact of the regul ation

18(, .. continued)
party entitled to such conpensation.™
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and the particular nature of the governnment interference, the Court

continued as follows (ibid.):

"These "ad hoc, factual inquiries' nust be
conducted with respect to specific property,
and the particular estimates of economc
i npact and ultimate valuation relevant in the
uni que circunst ances.

"Because appel |l ees’ taking claimarose in the
context of a facial challenge, it presented no
concrete controversy concerning either ap-
plication of the Act to particular surface
m ning operations or its effect on specific
parcel s of land. Thus, the only issue proper-
Iy before the District Court and, . . . this
Court is whether the 'nere enactnent' of the
Surface Mning Act constitutes a taking.
oo The test to be applied in considering
this facial challenge is fairly straightfor-
ward. A statute regulating the uses that can
be nmade of property effects a taking if it
“denies an owner economcally viable use of
his land . . . . """ Agins v. Tiburon, [447
UsS. 255, 260, 100 S. . 2138, 2141, 65
L. Ed. 2d 106, 112 (1980)]. See Penn Centra
Transp. Co. v. New York Gty, 438 U S. 104, 98
S.Ct. 2646, 57 L.Ed.2d 631 (1978)."

See al so Lucas v. South Carolina Coastal Council, 112 S. C. 2886,
2893-2895, 120 L.Ed.2d 798, 813-815 (1992); Keystone Bitum nous
Coal Assn. v. DeBenedictis, supra, 480 U S. at 495, 107 S.Ct. at
1247, 94 L.Ed.2d at 495 (observing that litigants "face an uphil

battle in making a facial attack on the Act as a taking"); Covernor
v. Exxon Corp., supra, 279 Ml. at 437, 370 A.2d at 1117; Bureau of
M nes v. Ceorge's Creek, 272 MJ. 143, 167-175, 321 A 2d 748, 761-

765 (1974). Conpare, Maryland Port Admn. v. QC Corp., 310 M.
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379, 529 A 2d 829 (1987) (noting conplexity of takings law in
chal l enges to |l egislation as applied).

The Suprene Court has recently enphasized that it is only
where "the owner of real property has been called upon to sacrifice
all economcally beneficial uses in the name of the common good,
that is, to leave his property economcally idle, [that] he has
suffered a taking." Lucas v. South Carolina Coastal Council
supra, 112 S.C. at 2895, 120 L.Ed.2d at 815. See al so Governor V.
Exxon Corp., supra, 279 Ml. at 437, 370 A . 2d at 1117, and cases
there cited. The Suprenme Court has strictly construed the
requirement that, for economc regulatory legislation to constitute
a "taking," property must be rendered essentially val uel ess by
gover nnent acti on. For exanple, the legislation challenged in
Keystone Bitum nous Coal Assn. v. DeBenedictis, supra, 480 U. S
470, 107 S. C. 1232, 94 L.Ed.2d 472, required mne operators to
| eave in place 50% of the bitum nous coal |ying beneath certain
structures, and further required mne operators to provide
conpensation for subsidence damage caused by m ning. The Court
rejected the mne operators' facial takings challenge to the
enactnent, in part because (480 U. S. at 495-496, 107 S.C at 1247,
94 L.Ed.2d at 495)

"petitioners have not clainmed, at this stage,
that the Act makes it commercially inprac-
ticable for them to continue mning their

bi t um nous coal interests in western Pennsyl -
vani a. | ndeed, petitioners have not even
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pointed to a single mne that can no | onger be
m ned for profit."

Absent such a show ng, the Court held that the m ne operators had
failed to show "any deprivation significant enough to satisfy the
heavy burden placed upon one alleging a regulatory taking." 480
U S at 493, 107 S.Ct. at 1246, 94 L.Ed.2d at 493.Y

Maryl and Aggregates does not contend that the Act mnakes
surface mning a commercial inpracticability for its nenbers, nor
that it renders their property entirely wthout value. Not only
does the Act not require mne operators "to sacrifice all econom -
cally beneficial uses" of their property, Lucas v. South Carolina
Coastal Council, supra, 112 S.Ct. at 2895, 120 L.Ed.2d at 815, it
does not prevent them from continuing with the economcally
beneficial use to which the mnes are currently put. Although the
statute may nmake surface m ning nore expensive, by requiring mne
operators to conpensate other property owners for danmage cause by
dewat ering, land use regulation may "transfer wealth fromthe one
who is regulated to another” wi thout violating the takings clause.
Yee v. Gty of Escondido, Cal., 503 U S 519, 112 S. . 1522, 1529,

118 L.Ed.2d 153, 166 (1992). The principles set forth by the

7 By contrast, "[w here the governnment authorizes a physi cal
occupation of property (or actually takes title), the Takings
Cl ause generally requires conpensation." Yee v. Cty of Escondi do,
Cal., 503 U S 519, 112 sS.Ct. 1522, 1526, 118 L.Ed.2d 153, 162
(1992). See also Dep't of Natural Resources v. Wl sh, 308 Mi. 54,
521 A 2d 313 (1986).
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Suprene Court in Connolly v. Pension Benefit Guaranty Corp., 475
U S 211, 223, 106 S.Ct. 1018, 1025, 89 L.Ed.2d 166, 177 (1986),
are persuasive here:

"In the course of reqgqulating comercial and

other human affairs, Congress routinely

creates burdens for sone that directly benefit

others. For exanple, Congress may set m ni mum

wages, control prices, or create causes of

action that did not previously exist. @Gven

the propriety of the governnmental power to

regulate, it cannot be said that the Taking

Clause is violated whenever |egislation re-

quires one person to use his or her assets for
the benefit of another.”

See also Concrete Pipe & Prod. v. Const. Laborers Pen. Tr., 113

S.Ct. 2264, 2290-2292, 124 L.Ed.2d 539, 577-578 (1993). The

circuit court properly granted sunmary judgnent in favor of the

State on Maryl and Aggregates' claimbased on the takings clauses.
VI,

Finally, Maryland Aggregates contends that the nechani sns
created by the Act for establishing zones of dewatering influence
vi ol ate principles of procedural due process. Like the circuit
court, we hold that Maryl and Aggregates' contentions are w thout

merit.1®

8 Inits reply brief, Maryland Aggregates al so objects to the
procedures for establishing clainms to conpensati on under the Act.
The Act provides that "[t]he Departnent shall adopt regulations to
establish an adm nistrative process to expedite the resol ution of
wat er supply loss or property damage clainms arising under this
section.” 8§ 7-6A-10.2(h) of the Natural Resources Article. The

(continued. . .)
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This Court has recently explained the nature of the
guarantee of procedural due process in the context of adm nistra-
tive proceedings (Maryland State Police v. Zeigler, 330 M. 540,

559, 625 A 2d 914, 923 (1993)):

"Procedural due process, guaranteed to
persons in this State by Article 24 of the
Maryl and Decl aration of Rights, requires that
adm ni strative agencies perform ng adjudica-
tory or quasi-judicial functions observe the
basic principles of fairness as to parties
appearing before them See, e.g., Schultz v.
Pritts, [291 M. 1, 7, 432 A 2d 1319, 1323
(1981)]; Otenheiner Pub. v. Enploy. Sec.
Adm, 275 M. 514, 520, 340 A 2d 701, 704
(1975); Rogers v. Radio Shack, 271 M. 126,
129, 314 A 2d 113, 115 (1974); Dal Maso v. Bd.
of Co. Commrs, supra, 238 M. at 337, 209
A. . 2d at 65. See also Heft v. M. Racing
Comm n, 323 M. 257, 270-272, 592 A 2d 1110,
1116-1118 (1991), and authorities there
cited."

Maryl and Aggregates clains that the Act violates fundanental

principles of fairness with respect to the establishnment of zones

18( .. continued)

Departnent has not yet pronul gated any such regul ati ons because of
t he injunction agai nst enforcenent of the Act. Furthernore, while
Maryl and Aggregates argues that a mne operator is not entitled to
judicial review of decisions relating to conpensation, we agree
wth the State that a m ne operator or property owner is entitled
to review of a "decision of [the Departnment of Natural Resources]
regarding a finding of proximte cause relating to water supply
failure or property damage within a zone of dewatering influence.
This decision is reviewable first as a contested case hearing
Coe (State's brief at 22). A party aggrieved by the result
of the contested case hearing may seek judicial review in the
circuit court. Code (1984, 1993 Repl. Vol., 1994 Cum Supp.),
8 10-222 of the State Governnent Article
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of dewatering influence, stating that "the quarry owner is not
af forded an opportunity under the Act for input into the delinea-
tion of the zone." (Maryland Aggregates' brief at 31). Thi s
position is clearly m staken.

Under the Act, if a mne receives a water appropriation
permt, then "the Departnent [of Natural Resources] shall estab-
lish, as a condition of the [mne operator's] surface mning permt

a zone of dewatering influence around the surface mne."
§ 7-6A-10.2 (b)(1) of the Natural Resources Article. Subsection
(g) of 8 7-6A-10.2 provides that "[t]he Departnent shall provide
opportunity for a contested case hearing in accordance with the
provisions of 8 8-206 of this article.” Section 8-206(g) in turn
provides in part as follows:

"Upon witten request the Departnent shall
grant a contested case hearing if it deter-
m nes that:

(1) The requester has a specific right, duty,
privilege, or interest which is or my be
adversely affected by the permt determ nation
or license decision and which is different
fromthat held by the general public . . . ."

The establishnment of the zone of dewatering influence is
generally a decision in which a mne operator has a unique interest
that nay be adversely affected by an inproper decision. Further-
nmore, the provisions of the Admnistrative Procedure Act that

govern contested case hearings, Code (1984, 1993 Repl. Vol., 1994

Cum Supp.), 88 10-201 through 10-226 of the State Governnent



- 36 -

Article, would apply to a hearing brought under 8§ 8-206. See § 10-
202(d) (defining "contested case" to include the "anmendnent of a
license that is required by statute or constitution to be deter-
m ned only after an opportunity for an agency hearing") and 8§ 10-
202(f)(3)(iv) (defining "license" to include a permt) of the State
Governnment Article. See generally Medical Waste v. Maryl and Waste,
supra, 327 Ml. 596, 612 A 2d 241; Sugarloaf v. Waste D sposal, 323
Ml. 641, 663-668, 594 A 2d 1115, 1126-1128 (1991), and cases there
cited. Contested case hearings under the Adm nistrative Procedure
Act include the rights to present evidence and to seek judicia
revi ew. 88 10-213 and 10-222 of the State Governnent Article.
Thus, contrary to Maryl and Aggregates' contention, the operators of
surface mnes wll have anple opportunity to contribute to the
delineation of zones of dewatering influence in a manner that
sati sfies basic principles of fairness.

In sum we conclude that the statute is not constitutionally

deficient on any of the grounds urged by Maryl and Aggregates.





