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Threeseparate paternity diputesarebeforethisCourt. 1neach case, themean previoudy adjudged
to bethefather of achildinaprior paternity proceeding seeksto set asdetheat prior judgment based on
aleged new evidencethat heisnot, or may not be, theactua father. Inthefirst case, number 136,
petitioner DanidleR. gopedsfromadecison of the Court of Specid Appeds, which held that TyroneR.
, respondent, isentitled to acourt-ordered genetic or blood test and, if the test provesheisnot thefather
of thechildin question, ahearing on whether to set asdethe origind paternity declaration entered againgt
him. Inthecasesnumbered 117 and 137, gppd lant William Carl Langston gpped sfrom two consolidated
rulingsof the Circuit Court for Baltimore City that heisnot entitled to ahearing to set asdetwo prior
paternity declarations adjudicating him to be the father of two different children. Inoneof those cases, he
hastaken apost-declaration blood test, which excluded him from being the biol ogicd father of thechild
in question.

I. Factsand Procedural Background
A. Case No. 136

DanidleR. and Tyrone W. wereinvolved in adating rdaionship from October 1987 to June 1988,
during whichtimethey engagedin sexud intercourse. At some point intherdationship, Danidleinformed
Tyrone shewas pregnant and hewasthefather. On January 8, 1989, Danidlegavebirthtoason, T.R.
Based on hisbdlief that hewasthe naturd father of T.R., Tyrone entered into apaternity agreement on
April 27, 1989, inwhich Tyrone acknowledged that hewas T.R. sfather, without requesting ablood test
to determine paternity. The Circuit Court for Talbot County subsequently entered adedlaration of paternity
on May 9, 1989, which included an order to pay child support.

Tyronewasnot avare prior to and during the paternity procesdingsthat Danidlehad been involved



in arelationship with another man, JamesP., beforeshemet Tyrone. Danidlletedtified a the proceedings
below that her rdlationship with Jameshad ended in 1986. Danidle and James began dating again when
T.R. wasthreeyearsold. Sometimeafter the paternity declaration wasentered, Tyronelearned about
Danidll€ sreaionswith James. Tyronetestified below that he confronted her on thetelephone about the
rel ationship and dleged that Danidlethreatened him that, because of hisaccusation, shewould seek an
increase in the child support he was paying “if” T.R. was Tyrone's son.

OnApril 7, 1998, the Tdbat County Bureau of Support Enforcement and Danidlefiled apetition
inthe Circuit Court for Talbot County to increase the child support Tyronewas paying under the 1989
paternity declaration. Tyroneresponded to the petition and filed a“ Complaint to Set AsdeDeclaration
of Paternity.” The complaint was based on Maryland Code (1984, 1999 Repl. Val.), section 5-
1038(a)(2)(i)2 of the Family Law Article,' which dlowsadircuit court to set aside or modify apaternity
declaration“if ablood or genetic test donein accordance with 8 5-1029 of thissubtitle establishesthe
excluson of theindividua named asthefather inthe order.” Tyrone' scomplaint requested blood or
genetic testing to determine whether he could be excluded as the natural father of T.R.

Thedrcuit court referred the matter to adomegtic rations madter. After an evidentiary hearing,
the master recommended that genetic testing be conducted. The Ta bot County Bureau of Support
Enforcement filed exceptionswith thecircuit court. Without ahearing, the circuit court rejected the
magter’ srecommendationson August 18, 1998, and dismissed Tyrone scomplaint to st asdetheorigind

paternity declaration. Thecircuit court ruled that there was no authority in Maryland to set asdethe

! Futurereferencesto section 5-1038(a)(2)(i)2 are an abbreviation of Maryland Code (1984, 1999
Repl. Vol.), section 5-1038(a)(2)(i)2 of the Family Law Article, unless otherwise noted.
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paternity declaration absent fraud, mistake, irregul arity, or clerica error. Thedircuit court also ruled that
Tyrone had “failed to act with ordinary diligence” by waiting nine yearsto challenge the paternity
declaration, and that Tyrone was “bound by the 1989 judgment.”

Tyrone apped ed to the Court of Specid Appedls. That court vacated the order of the Circuit
Court for Tabot County, holding that Tyronewasentitled to ablood or genetic test to determinewhether
heisT.R’shiologicd father. Thecourt dso hdd that, if thetestsexduded him asthe biologicd father, he
was entitled to ahearing on whether to set aside the original paternity declaration. TyroneW. v.
DanidleR., 129 Md. App. 260, 300-01, 741 A.2d 553, 575 (1999). Danielle appealedto this Court,
and we granted her awrit of certiorari.

B. Case No. 117

Appdlant William Carl Langston entered into aconsent decree of paternity beforethe Circuit Court
for Batimore City on October 27, 1987. Inthedecree, he acknowledged that hewasthefather of Angda,
who was born to appellee Alice Riffe, and agreed to pay child support.

Angd asubsaquently moved to Harford County to livewith her natural grandfether, Carl Riffe.
When her grandfather requested that the Harford County Department of Sodd Sarvices(HCDSS) provide
Angdawith benefits the HCDSS sought a paternity dedaration from the Circuit Court for Harford County
agang appdlantin duly of 1997. Apparently, the HCDSSwas unaware of the 1987 declarationissued
in Batimore City. A blood test was conducted, which exduded gppellant asthe natural father of Angdla
The Circuit Court for Harford County subsequently dismissed the HCDSS paternity complaint on
December 9, 1997.

Appdlant was brought beforethe Circuit Court for Baltimore City on October 18, 1998, ona
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show cause order for fallureto pay child support for Angela. At acontempt hearing beforeamadter on
December 16, 1998, gppellant introduced into evidencethe blood test results from the Harford County
paternity litigation. The master recommended that the contempt proceedings be postponed to provide
appellant an opportunity to challenge the 1987 paternity declaration.

Appd lant filed acomplaint to sat as dethe 1987 paternity declaration on January 7, 1999, based
on section 5-1038(a)(2)(i)2. Appellee sought adismissal of the complaint, arguing that section 5-
1038(a)(2)(i)2, which was adopted by the Generdl Assambly in 1995, could not be applied retroactively.
TheCircuit Court for Batimore City ultimately ruledinfavor of gppelleeand denied gppdlant’ scomplaint
to st asde the paternity declaration. A master subsequently recommended that gppellant be heldin
contempt for the child support arrears and the circuit court agreed, issuing an order on May 6, 1999,
Appdlant madeatimely gpped to the Court of Specid Appeds. ThisCourt granted awrit of certiorari
on its own motion prior to any proceedings before the intermediate appellate court.

C. Case No. 137

Appd lant Langston a so had entered into apaternity consent decreeon March 22, 1985, before

the Circuit Court for Bdtimore City. In that decree, he acknowledged that hewas the fether of JasonL.,

the son born to appelee Sharon Locklear on December 24, 1984, and he agreed to pay child support.

A show cause order was subsequently issued to gppel lant for failureto pay child support. From
the beginning, the proceedingsin this casewere consolidated with appellee Riffe scase (number 117
beforethis Court). Thus, the procedurd stepsinthis goped, and the dates on which they occurred, were

virtualy identical to the background described in appellee Riffe scase, supra. Theonly difference
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between the cases gppearsto be that appdlant, at thetime hefiled his petition for reconsideration, did not
haveany previousblood or gentictest exduding him asthe biologicd father of Jason L. Rather, hedleged
that helearned after the origind paternity declaration wasentered that appellee Locklear had engagedin
sexual relationswith other men around the time that Jason probably was conceived. The master
recommended that hisreguest for agenetic test be grantedto determinewhether heisthebiologicd father
of Jason L. Thedircuit court denied gppellant’scomplaint and hisrequest for genetic testing, gppel lant
appealed, and we granted a writ of certiorari on our own motion.
Il. Discussion

Theparties, inthar gopeds, present twoissuesto this Court, whichwepargphrase asfollows (1)
whether section 5-1038(8)(2)(1)2 of the Family Law Artide, which dlowstrid courtsto st asde or modify
apaternity declaration when genetic or blood testing establishesthat the putative father isnot the actud
father, appliesto paternity declarationsissued prior to the law’ s effective date on October 1, 1995; and
(2) if 0, whether thetrid court must congder the* best interetsof thechild” prior to ruling onwhether to
allow the post-declaration blood or genetic testing and the reconsideration of paternity. The Court of
Specia Appedsheldinrespondent Tyrone' scasethat section 5-1038(a)(2)(i)2 applied to the prior
paternity declaration. It dso held that aputative father who seeksto set asde a paternity declaration
automaticaly isentitled toablood or gendtictest. After an examingtion of thelegidative higory behind the
adoption of section 5-1038(a)(2)(i)2, we agree.

A. Retroactive Application of Section 5-1038(a)(2)(i)2
Prior to October 1, 1995, section 5-1038 read:

§5-1038. Finality; modification.



(8) Declaration of paternity final. — Except in themanner and to the extent
that any order or decree of an equity court issubject to therevisory power of the court
under any law, rule, or established principle of practice and procedurein equity, a
declaration of paternity in an order isfinal.
(b) Other orders subject to modification. — Except for a declaration of
paternity, the court may modify or st asdeany order or part of an order under thissubtitle
asthecourt consdersjus and proper inlight of the drcumstancesand inthebest interests
of the child.
SeMd. Code (1984, 1991 Repl. VVal.), §5-1038 of the Family Law Article. InTandra S v. Tyrone
W, 336 Md. 303, 315, 648 A.2d 439, 445 (1994), this Court held that “[r]eading 88 5-1038(a) and (b)
together, itisclear that themoreliberd revisory rule, 8 5-1038(b), governsordersrdating to paternity, but
doesnot control thedeclaration of paternity itsdlf. Rather, 8§ 5-1038 read initsentirety makesit plain that
paternity judgments are governed by the gtrict revisory rules set forth in [Maryland] Rule 2-535.” The
revisory power of Maryland Rule 2-535, which authorizestrid judgesto dter or amend afind judgment,
only goplieswithin thirty daysof entry of thejudgment and theresfter only in the rareingtances of “fraud,
mistake, or irregularity.” SeeMaryland Rule 2-535; seealso Md. Code (1974, 1998 Repl. VVal.), 8§6-
408 of the Courts & Judicia ProceedingsArticle; Tandra S, 336 Md. a 315-18, 648 A.2d at 445-46.

Tandra S, likethis case, involved multiple appeals by putative fathers seeking to overturn
previouspaternity declarationsentered againgt them. Oneof theputativefathersinthat casehadtekena
post-dedaration blood test, which exduded him from being the biologica father of thechild at issue? In
the second case, the mother confessad to the putative father, after apaternity declaration had been entered

agang him, that she had committed perjury & the paternity hearing by naming him asthefaher. Infact,

That putative father was Tyrone W., the same man before usin case number 136 in this gpped.
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shehad dreedy legally changed the child’ slast name*“toreflect histruelineegeand parentage.” 1d. a 308,
648 A.2d at 441. Both partiesin the second case subsequently sought to end the putative father’ schild
support obligation, but the Batimore City Bureau of Support Enforcement chalenged that attempt. Despite
the strong, if not condusive evidence, that neither man wasthebiologicd father inhiscase, theholdingin
Tandra S precluded both men from vacating the earlier paternity declarations againgt them because they
had not produced evidence of “fraud, mistake, or irregularity” under thenarrow, common-law definitions
given to those terms. Seeid. at 323, 648 A.2d at 448.

TheGenerd Assambly, initsnext Regular Session, enacted 1995 Maryland Laws, Chapter 248
(hereinafter Chapter 248), specificaly to overturntheeffect of TandraS Chapter 248 atered section
5-1038todlow adjudicated fathersto reopen and chalengethe paternity declaration againg themwhen
they areexcluded frombeing thebiologica father by apost-declaration blood or genetictest. Section5-
1038 of the Family Law Article now states:

§5-1038. Finality; modification.

(a) Declaration of paternity final; modifications. — (1) Except as
provided in paragraph (2) of thissubsection, adedaration of paternity inan order isfind.

(2) (i) A declaration of paternity may be modified or set aside:
1. inthe manner and to theextent that any order or decree of an
equity court issubject totherevisory power of thecourt under any law, rule, or esablished
principle of practice and procedure in equity; or
2. if a blood or genetic test done in accordance with 8
5-1029 of this subtitle establishes the exclusion of the individual named as
the father in the order.

(i) Notwithstanding subparagraph (i) of thisparagraph, adeclaration of
paternity may not be modified or set aside if the individual named in the order
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acknowledged paternity knowing he was not the father.

(b) Other orders subject to modification. — Except for a declaration of
paternity, the court may modify or set asdeany order or part of an order under thissubtitle
asthecourt consdersjus and proper inlight of the drcumstancesand inthebest interests
of the child. [Emphasis added.]

Clearly, Chapter 248 was desgned to remedy the effect Tandra S had on paternity declarations
Inthisapped, itisfor this Court to decide whether the changesimplemented by Chapter 248 extend to
paternity declarations entered prior to the effective date of the satute. We hold thet the changes rendered
by Chapter 248 apply to paternity declarations entered before October 1, 1995.

The“retroactive’ or “ retrospective’ gpplication of alegidative enactment hasbeen definedin 2
Norman J. Singer, Sutherland' s Siatutory Congtruction, 841.01, at 337 (Sth ed. 1993): “Theterms
‘retroactive and ‘ retrospective aresynonymousinjudicia usageand may beemployed interchangegbly.
They describe actswhich operate on transactions which have occurred or rights and obligationswhich
exised beforepassageof theact.” (Footnoteomitted.) Concerning theretroactive gpplication of adatute,
we noted in Spielman v. Sate, 298 Md. 602, 607, 471 A.2d 730, 733 (1984):

Thereis* no absolute prohibition againgt retroactive gpplication of agtatute.”

[State Comm’' n on Human Relations v. Amecom Div., 278 Md. 120, 123, 360

A.2d 1, 4 (1976).] The question whether a statute operates retrospectively, or

prospectively only, ordinarily isoneof legidativeintent. Indetermining suchintent this

Court hasrepeatedly sated, “[t]hereisagenerd presumptioninthelaw thet an enactment

Isintended to have purdly prospectiveeffect. Intheabsenceof clear legidativeintentto

the contrary, agtatute is not given retrospective effect.” Traorev. Sate, 290 Md. 585,

593, 431 A.2d 96, 100 (1981).

See also Dashiell v. Holland Maide Candy Shops, 171 Md. 72, 74, 188 A. 29, 30 (1936) (“Itis,
of course, agenerd principlethat statutes are not to be given aretrospective effect unlesstheir words

requireit....”).



There are exceptionsto the generd presumptionthat legidative enactments may not be gpplied
retroactively. Onesuch category of exceptionsconcernslegidative enactmentsthat gpply to procedura
changes. See Roth v. Dimensions Health Corp., 332 Md. 627, 636, 632 A.2d 1170, 1174 (1993)
(“Notwithgtanding this presumption [againgt retroactivity] , if theatute containsadear expresson of intent
that it operateretrospectively, or the satute affectsonly proceduresor remedies, itwill begivenretroactive
gpplication.”” (quoting AmecomDiv., 278 Md. at 124, 360 A.2d at 4 (citations omitted))); Mason v.
Sate, 309 Md. 215, 219-20, 522 A.2d 1344, 1346 (1987) (“ Despite the presumption of prospectivity,
adaute effecting achangein procedureonly, and not in subgtantiverights, ordinarily gppliestodl actions
whether accrued, pending or future, unlessacontrary intentionisexpressed.. .. .”); Jandav. General
MotorsCorp., 237 Md. 161, 168, 205 A.2d 228, 232 (1964) (“ Ordinarily achange affecting procedure
only, and not substantiverights, made by statute (and an amendment of theMaryland Ruleshasessentialy
the same effect) gppliesto dl actions[and matters] whether accrued, pending or future, unlessacontrary
intentionisexpressed.” (dteration in origind) (quoting Richardson v. Richardson, 217 Md. 316, 320,
142 A.2d 550, 553 (1958)), disapproved in part on other grounds by Washington Suburban
Sanitary Comm’'n v. Riverdale Heights Vol. Fire Co., 308 Md. 556, 520 A.2d 1319 (1987);
Kelchv. Keehn, 183 Md. 140, 144, 36 A.2d 544, 545 (1944) (“Where the effect of the statute is not
to obliterate existing subgtantid rights but affects only the procedure and remediesfor the enforcement of
thoserights, it gppliesto al actionswhether accrued, pending or future, unlessacontrary intentionis
expressed.”).

The Court of Specid Apped sreasoned b ow that Chapter 248 was not aprocedurd enactment.

That court pointed out that the procedure for a putative father to attempt to set asde aprior paternity
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adjudicationisthe sameasit was prior to Chapter 248 being enacted. Theintermediate gppellate court
believed that Chapter 248 merely provided an additiona ground onwhichto challengeaprior paternity
declaration. See Tyrone W., 129 Md. App. at 280, 741 A.2d at 564.

We note, however, that the caption to Chapter 248, as enacted, statesthat itis“AN ACT
concerning Pater nity Proceedings— Procedure.”® In addition, the title clause states that the
enactment is“[for] thepurposeof . . . generdly relating to paternity proceedings.” Thecaption andtitle
dauseindicaethat the Legidature bdieved it was placing into section 5-1038, not an additiond ground,
but an additiona procedure or type of proceeding by which aputative father could seek arevison of a
prior paternity declaration. Thisintention isfurther evidenced by the Legidature' s placement of the
“equitable’ relief in subparagraph (a)(2)(i)1, while the“ blood or genetic test” procedurewas placed in
subparagraph (8)(2)(i)2. Althoughtheorigind procedurefor revidting paternity remainsthe same after
Chapter 248 senactment, the methodsby whichrevigting theissueof paternity may bedonehavebeen
expanded by the satute. The procedure contained in section 5-1038(8)(2)(i)1 empowersthetria court
to re-.examinea paternity declaration under its equitable revisory powers, contained in Maryland Rule 2-
535. Subparagraph 2, however, empowersthe court to set asde apaternity declaration based solely on
apaernity test administered under section 5-1029 of the Family Law Artide. Inotherwords, themethods

envisioned by the different subparagraphs each involve a procedural step not contained in the other.*

¥ The original caption stated that it was“AN ACT concerning Family Law - Pater nity
Proceedings- M odification of Court Order.” Thecaption wasmodified in conference committee
after substantial change to the substance of the original bill. Seeinfra.

* Presumably, apaternity declaration could be chalenged by utilizing both of these procedures at
the same time.
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A second exception to the generd presumption againg retroactive gpplication of lawsiswhen

legidation isintended to have aremedial effect, and it does not impair vested rights.
Generdly, remedia statutesare those which provide aremedy, or improve or

fadlitateremediesdready exiding for theenforcement of rightsand theredressof injuries.

They dsoindudegatutesintended for the correction of defects, mistakesand omissons

inthe civil inditutions and the adminigtration of the sate. The definition of aremedia

statute has al 0 been stated as a satute that relatesto practice, procedure, or remedies

and does not affect substantive or vested rights.

Every gatutethat makesany changeintheexisting body of law, excluding only

those enactmentswhich merely restate or codify prior law, can besadto “remedy” some

flaw in the prior law or some social evil. [Footnotes omitted.]
3 Norman J. Singer, Sutherland’ s Satutory Construction, supra, 860.02, at 152; seealso 2 id.
§41.09, a 399 (“The satuteswhich fal into this category [of remedia Satutes] are onesthat describe
methods for enforcing, processing, administering, or determining rights, liabilities or status.”).

Theappdlate courts of thisstate have dso defined remedid legidation. For indance, in Amecom
Div., 278 Md. a 125, 360 A.2d a 5, we said that “[gn act isremedid in nature when it provides only
for anew method of enforcement of apreexiding right.” (Citing Kelch, 183 Md. at 145, 36 A.2d a 544,
Irdland v. Shipley, 165 Md. 90, 98, 166 A. 593 (1933)). “Under Maryland law, Statutesareremedia
in natureif they are designed to correct existing law, to redress existing grievances and to introduce
regulations conducive to the public good.” Weathersby v. Kentucky Fried Chicken Nat’|
Management Co., 86 Md. App. 533, 550, 587 A.2d 569, 577 (1991) (citing Satev. Barnes, 273
Md. 195, 208, 328 A.2d 737, 745 (1974)), rev'd on other grounds, 326 Md. 663, 607 A.2d 8

(1992).
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Thisraisssthe question of whether Chapter 248 wasintended to beremedid.> We notefirs that
3 Norman J. Singer, Sutherland’ s Satutory Construction, supra, 8 60.01, at 147, states. “Many
datutory issuesreaing to family law are consdered remedid. For example, oneof the purposesof the
Uniform Reciproca Enforcement of Support Act, which hasbeen adopted by al fifty states, isto provide
enforcement of thedamsof nonresdentid parentsand children entitled to support.” Singer d<o notesthat
“[t]he Uniform Parentage Act has been held to be remedid” and that “[m]odern socid legidationis
generally regarded as being remedial in nature.” 3id. 860.02, at 154.

In determining whether Chapter 248 isremedid in nature, welook to the generd tenets of Satutory
condruction. AsthisCourt hassadtimeand timeagain, “[tJhe cardind rule of Satutory interpretationis
to ascertain and effectuate the intention of thelegidature” See, e.g., Oaksv. Connors, 339 Md. 24,
35,660 A.2d 423, 429 (1995). Although theinterpretation of satutes beginswith the plainlanguage of
the gtatute in question, see, e.g., Jonesv. Sate, 357 Md. 141, 159, 742 A.2d 493, 502 (1999), we
notedin Tracey v. Tracey, 328 Md. 380, 387, 614 A.2d 590, 594 (1992), that “the plain meaning rule
of congtruction isnot absolute; rather, the statute must be construed reasonably with referenceto the
purpose, am, or policy of theenacting body. The Court will look at thelarger context, including the
legidative purpose, within which statutory language gppears.” (Citationsomitted.) Review of thetype

mentionedin Tracey often conastsof reviewing themateridssavedinthebill filesof thelegidativehbill

®|tispossiblefor apiece of legidation to be both procedura and remedid. Cf. 2 Norman J.
Singer, Sutherland’ s Satutory Construction, supra, 8 41.09, at 399 (“[A] statutory amendment
isremedial . .. whenit relatesto practice, procedure or remedies. .. .” (emphasis added)); 3id. §
60.02, at 152-53 (“[A] remedid datute. . . relatesto practice, procedures, or remedies. ... Theterm
‘remedial’ is often employed to describe legislation which is procedura . . . .").
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ultimately adopted and enrolled asthe Act in question. Kaczorowski v. Mayor of Baltimore, 309 Md.
505, 514-15, 525 A.2d 628, 632-33 (1987). Theserulesof satutory congruction presumably gpply to
the legidative history surrounding the intent that an Act have retroactive effect.

Thelegidativehigory of Chapter 248 clearly showsthat itseffectsweremeant toberemedid, i.e,
itwasintended to begppliedtodl paternity damsand dedarations, whether prior, current, or progpective,
that arerendered fdse by present or future blood or genetic testing. Put more smply, Chapter 248 was
intended to remedy the effect of Tandra S. both prospectively and retrospectively.

Chapter 248 began as House Bill 337, which had acompanion bill, Senate Bill 114. Materids
compiled by the Department of Legidative Referenceinthehill filesfor both indicatetheintended remedid
neture of thisenactment. For ingance, in her tesimony before the Senate Judidid Procesdings Committes,
Senator Paula Hollinger, a sponsor of S.B. 114, stated:

| amnot heretoday to testify for abill dedling with women’ srightsbut rather, to

take astand for men’srights. A case was brought to my attention in the early part of

October 1994 when the Court of Appedshanded downa5-2 decison on apaternity

ca. Thehighest courtin Maryland ruled that aman who agreed to pay child support but

|ater found hewas not the biologicd father must continuepaying child support. Thereason

for the decison according to Chief Judge Robert C. Murphy’ smgority opinion wasthat

iIf paternity caseswere not final then children would be left “fatherless and without

support”. Certainly no onewould advocate for that Stuation; however, | bdievethereis

afarnessissuea stake hereand, if passed, SB 114 would amend thecodeto ded fairly

with thisissue by authorizing the court to modify or set asde adeclaration of paternity
under certain circumstances.

... Inlight of theinequdity exhibited in the recent publicized cases of 2 menwho
accepted paternity and child support only to discover they were not the biological fether,
yet had to continue support payments, | urge a favorable report on SB 114.

Inaddition, thehbill filescontain copiesof three articles published shortly after thefiling of the
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Tandra S decision, which criticizethe opinion or expresstheMaryland legd community’ sdigagtewith
itsresult. See Adam Ambrose, Paternity: A Missed Opportunity, Daily Rec., Nov. 12, 1994; Jane
Bowling, Forcing Paternity in the Name of Finality and Expediency, Daily Rec., Nov. 12, 1994,
William Thompson, Md. High Court’ s Paternity Ruling Fathers Bizarre Justice, Balt. Sun, Oct.
24,1994, Thehill filesaso contain acopy of the Tandra S decison. Thefollowing paragrgph of Judge

Eldridge’ s and Judge Raker’ s dissenting opinion appears as shown below:

{Inlight of the basic differences between paternity judgments and thejudgments
incother typesof lavsuits the mgority’ sholding today, in thewords of the Court of Specid
Appedls, “defiescommon sense” Undoubtedly society has astrong interest in ending
digoutesa somepointintime, and normally other interetsmust yield tothelimitationson
acourt' srevisory powers. Nevertheless acompletely rigid adherenceto the shibboleth
thet“lntoday sh|ghly I|t|g|oussouay theremust besomepomt |nt|mewhen aj udgment

isabsurd. Underthema]orlty sview, presumablylftheProvmud Courtof Maylend inthe 1600 shad
issued adecreethat the earth wasfla, the aosence of “fraud, mistake or irregularity,” asnarrowly defined
by this Court, would makethat Provincia Court decree sacrosanct. O, if Rule 2-535(b) wereto begiven
extraterritoria effect, presumably theMarch 5, 1616, decree by atribuna in Rome, aimed at Galileo
Gdlile, and dedaring that Copernicanismiseroneous and thet the planet earthisthe center of the universe,
would begiven condusvedffect. Likethe courtsbeow, | do not beievethat dl common sensemudt be
abandoned in the name of Rule 2-535(b).}

Tandra S, 336 Md. at 330-31, 648 A.2d at 452 (Eldridge and Raker, JJ., dissenting) .
Clearly, thepercaived injusticesto putativefathersin gtuationssmilar tothe putativefathersinthe

Tandra S casecould not be remedied by legidation with agtrictly prospective effect.® Apparently, the

Legidaure agreed with thevarious criticisms of Tandra S inthemediaand with Judge Eldridge sand

Judge Raker’ sclam that the decision defied “common sense” Turning to thiscase, it would equaly

®*The Legidaure generdly may not by statute pecificaly overrule acase we havefindly resolved;
athough, provided it enacts such statute gppropriatdy, it might be able to enact certain legidation that
negates the holding it perceives to be objectionable, as to other cases.
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abandon common sanseto deny, once again, aputaivefather thedaility to chalengeapaternity dedaration
amply because he hasthe misfortune of having the declaration entered againgt him prior to October 1,
1995.

Thehill filesaso contain moregeneric evidence of the Legidature sintent that Chapter 248 be
aoplied retroactively. Origindly, at their first reading, both H.B. 337 and SB. 114 would have dlowed
the courtsto reopen any previous paternity declaration, and any corollary judgment resulting from such
litigation, if the court considered it “just and proper inlight of the circumstancesand inthe best interests of
thechild” to do so. Asproposed at their fird reading, ether bill would have completely ddleted former
section 5-1038(a), thusdiminating any referenceto therevisory power of thetria court or thefindity of
the paternity dedaration. Under theorigind SB. 114 (Jan. 23, 1995), subsaction (b) would have become
the entirety of saction 5-1038 and would have been amended to read: “Notwithgtanding any other law or
rule, the court may modify or set asde any order or part of an order under this subtitle asthe court
congdersjust and proper inlight of the arcumgancesand in the best interests of thechild.” House Bill 337
(Feb. 2, 1995) would have amended the provisonto read: “ The court may modify or set aade any order
or part of an order under thissubtitle asthe court congdersjust and proper in light of the circumstances
andinthebest interestsof thechild.” Thus, initsorigind form, “House Bill 337 authorize[d] acourt to
modify or st asdeany order or part of an order in apaternity procesding thet the court congdersjust and
proper inlight of the circumstancesand in the best interests of thechild.” Department of Legidative
Reference, Bill Andysis, HouseBill 337 (1t ed.) (emphasisadded). The*bestinterestsof thechild”
provision, however, did not survive as to decisions on paternity declarations.

Senate Bill 114 remained unchanged &fter its passage through the Senate Judicid Proceedings
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Committee and its second reading. House Bill 337 had changed substantialy by its second reading,
however. It would have recodified section 5-1038 to read in relevant part:

(2) A declaration of paternity may be modified or set aside:

(i) 1. If ablood or genetic test donein accordancewith 8 5-1029 of this
subtitleestablishesthedefiniteexcluson of theindividual named asthefather intheorder;
and
2. On ashowing of fraud.

H.B. 337 (Mar. 14, 1995). Astherevised Bill Anaysisprepared by the Department of Legidative
Reference pointed out, thisverson of H.B. 337 was“more narrowly drawn [than SB. 114]. SenaeBill
114 would dlow acourt to modify or set asdeany order or part of an order in apaternity proceeding,
including adeclaration of paternity, asthe court conddersjust and proper inlight of the cdrcumstancesand
in the best interests of the child.” (Emphasis added.)

After passagein ther repective chambers, both billswere substantidly dtered again by thejoint
conference committee into the form ultimately adopted as Chapter 248:

AN ACT concerning

Pater nity Proceedings - Procedure
FOR the purposeof . . . authorizing a court to modify or set aside a declaration of

paternity under certain circumstances; and generally relating to paternity
proceedings.

SECTION 1. BEIT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:
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Article - Family Law

5-1038.

(8 (2) Except asprovided in paragraph (2) of thissubsection, adeclaration of
paternity in an order isfinal.

(2) (i) A declaration of paternity may be modified or set aside:

A. Inthemanner and to theextent that any order or decree of an
equity court issubject totherevisory power of thecourt under any law, rule, or esablished
principle of practice and procedure in equity; or

B. If ablood or genetic test done in accordance with § 5-1029
of thissubtitl eestablishestheexd usion of theindividua named asthefather intheorder.”

(i) Notwithstanding subparagraph (i) of thisparagraph, adeclaration of
paternity may not be modified or set aside if the individual named in the order
acknowledged paternity knowing he was not the father.

(b) Except for adeclaration of paternity, the court may modify or set asde any
order or part of an order under thissubtitle asthe court consdersjust and proper inlight
of the circumstances and in the best interests of the child.

Thus, thefind verson of Chapter 248 had diminated the origind propogtion that section 5-1038 dlow any
paternity declaration to bemodified or set asdewhen the court congdered it “just and proper” and “inthe
best interestsof thechild.” Instead, paternity declarationswould be reexamined only under therevisory
powers previoudy mentioned in section 5-1038(a), and discussed in Tandra S, or when asubsequent
blood or genetic test exd uded the decl ared father from being thebiologicd father. TheGenerd Assembly

had abandoned any referenceto “best interest of the child” apparently asan effort to rgect this Court’s

" Subparagraphs“A” and“B” wererenumbered “1” and“2” by 1997 Maryland Laws, Chapter
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partid rlianceona‘“begtinterest” andysisin TandraS.? The Generd Assembly had abandoned the proof
of fraud requirement, contained in H.B. 337, which was atached to the blood or genetic test requirement
by the House Judiciary Committee prior to that bill’ s second reading. Seesupra. Thisindicatesthe
Legidature sfurther intent to moveaway from requiring aputativefather, who hastaken apaternity test
with negative results, from having to prove anything other than the results of that test.
Thiscomplex higtory indicatesthat, from the start, Chapter 248 wasintended to alow acircuit
court to modify or set asde“any” paternity declaration, including those entered prior to the effective date
of the Act. Inother words, the Legidaure bdieved from the beginning that its enactment would goply to
al paternity dedlarations, regardless of thar date of entry. \Wedo nat think theremova of theword “any”
fromthefind vergon of the enactment lessened that intent; rather, “any” declaration of paternity became
“d’ declaration of paternity, which was subject to review on grounds of ablood or genetictest. The
changes madein the conference committee appear to have redefined the new methods upon whicha
putative father could challenge a paternity declaration. Moreover, the changes made did not bar the
gpplication of thebill’ sprovisonsto paternity declarationsentered prior to the effective date of the Act.
Thefind verson of Chapter 248 dso rejected any consderation of the* best interests of the child”
insuch paternity proceedings. Thisiscond stent with theingpplicability of a“best interests of the child”
condderationinany initia paternity proceedings. Smply stated, thefact of who thefather of achildis

cannot be changed by what might be in the best interests of the child.

8“Toarguethat fairmessrequiresrditigation of the paternity question. .. . It dso overlooksthe
unfairnessthat would occur to the children if the paternity issue were dlowed to berditigated, thereby
leaving the children fatherless and without support.” Tandra S at 325.
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Additiondly, wenotethat other materidsinthehbill filefor H.B. 337 indicatethat opponentstothe
bill were specificaly concerned about itsretroactive gpplication. InaMarch 3, 1995 |etter to the House
Judidary Committeg, PatricdiaC. Jessamy, the Sate sAttorney for Bdtimore City, a 1, Sated thet goplying
H.B. 337 to both legitimateand illegitimate chil dren “would cong derably broaden theimpact of thissaction
inthat all determinations of parentage would be open to redetermination & alater date” (Emphasis
added.) TheDepartment of Human Resources aso objected to the bill: “Thishill would permit disgruntled
fathersthe opportunity to challenge paternity judgmentsin thousands of Maryland child support cases™®
Testimony of Brian Shea, Department of Human Resources on H.B. 337 to the House Judiciary
Committee, a 2 (Mar. 2, 1995). Whilenether of these satementsdirectly complain about the potentid
retroactive application of the new statute, they doinfer aretroactive gpplication in their expresson of
concern over thegenard effect thelegidation would have on “thousands’ of, or “dl,” paternity and child
support cases. These concerns were apparently rejected in the final enactment.

Weholdthat theextensvelegidative higory inthiscaseindicatesthat, in enacting Chapter 248,
the Generd Assembly intended the Act to beremedid innature. Asthe Court of Specia Apped spointed

out below, Chapter 248“isremedid inthat itisan expanson of the equitable groundson which acourt may

° Inmany, if not most, instances, tate agendies, generdly the Department of Human Resources,
arethedriving force behind paternity actions. A mother seeking assistance for her child contactsthe
relevant Sate agency for public assstancefor thechild. Sheisinformed that in order to qudify for public
assgance, hremud namethefather and permit the agency to seek child support in her name. If the mother
iscertain of thefather, i.e., only had sexud intercourse with oneindividud during the period inwhich
conception might have occurred, heis named, thefact proven, and support arrangements made. If,
however, she, asisfrequently thecase, doesnot know thefather, or isuncertain asto which man, out of
two or more, isthefather, sheisunder intense pressureto namesomeone. |f she doesnot name someone,
shemay not recalve assistancefor the child. Sometimesshe namesthewrong person. Seefootnote 15,
infra.
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relievefromtheeffect of apaternity judgment an adjudged father who later has been determined not to be
thebiologicd father of thechildinquestion.” TyroneW., 129 Md. App. at 285, 741 A.2d a 566. More
amply, itisprocedurd and remedid in that it rdievesputative fathersfrom the effects of the Tandra S
opinion by expanding the procedurefor remedying the percaived problem. Inthiscase, itisappropriate
to gpply section 5-1038 retrospectively, dueto the Legidature sdear intent to resorethat provisontoits
originaly intended purpose by providing putative fathers with an additiona procedure or remedy to
challenge prior paternity declarations.

We note, however, that this does not completely address whether this statute may be applied
retroactivey. Generdly, aremedid or procedurd statutemay not begpplied retroactively if itwill interfere
with vested or substantive rights. Aswe noted in Janda, 237 Md. at 168-69, 205 A.2d at 232-33:

Ordinarily adaute affecting mattersor rights of substancewill not be given aretrogpective
operdion astotransactions mattersand eventsnot inlitigation a thetimethe datute tekes
effect:

“* * * unlessitswords are so clear, strong and imperative in their
retrogpective expresson that no other meaning can be atached to them,
or unlessthe manifest intention of the L egidature could not otherwise be
graified. * * * (citing cases). Anamendatory Act tekeseffect, likeany
other legidative enactment, only from thetime of its passage, and hasno
application to prior transactions, unless an intent to the contrary is
expressed inthe Act or clearly implied fromitsprovisons” [Sate] Tax
Comm. v. [Potomac Electric] Power Company, 182 Md. 111,
117[, 32 A.2d 382, 384 (1943)].

... A statute, evenif the Legidature sointended, will not be gpplied retrospectively to
divest or adversdly affect vestedrights. . .. Asdefromthedisindination of legidative
bodiesand courtsto meke alaw operate on past eventsor transactions, thelimitationson
retroectivelawsare only thasewhich affect dl legidaion and, if the Legidatureintendsa
law affecting subgtantive mattersto operate retrospectively and thelaw does not offend
constitutional limitations or restrictions, it will be given the effect intended.
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See also Waters Landing Ltd. Partnership v. Montgomery County, 337 Md. 15, 29, 650 A.2d
712,718 (199%4) (“Inthefind part of aretroactivity andlyds, acourt must determine whether theretroactive
gpplication of the gatute or ordinance would interferewith vested rights.”); Mason, 309 Md. a 220, 522
A.2d a 1346 (“ A gatute affecting or impairing substantive rightswill not operate retrospectively asto
transactions, matters, and eventsnot in litigation a thetime the Satute tekes effect unlessitslanguege dearly
soindicates.”); Beechwood Coal Co. v. Lucas, 215 Md. 248, 253-54, 137 A.2d 680, 682-83 (1958)
(“A generd ruleof gatutory condructionisthat, intheabsence of aclear manifestation of acontrary intert,
adaiute which adversdly affects subgtantive rightswill be assumed to operate prospectively rather then
retrospectively.”). On the other hand, where the effect of the new statute is not to impair existing
ubgtantiverights, but only to dter the procedural machinery involved in the enforcement of thoserights,
or the remedies available to enforce them, such legidation is usually construed as operating on all
proceedings instituted after its passage, whether the right occurred before or after that date.

It isimportant at this stage to define substantive and vested rights. 2 Norman J. Singer,
SQutherland’ s Satutory Construction, supra, 8 41.09, at 56 (1999 Supp.), explainsthat “[a] law
Issubdantiveif it cregtesrights, dutiesand obligations, whilearemedid or procedurd law Smply prescribes
the methods of enforcement of those rights.” The definition of “vested rights’ is more tricky.

A most natural definition of theterm “vested” is* accrued” or, asdictionariesput it,

“completed and consummated.” But in that sense, any dam or interest which hascome

into being and been perfected as “aright” would have to be said to be vested. . . .

... dugtice Holmes once remarked with reference to the problem of retroactivity

thet “ perhgpsthe reasoning of the cases has not dway's been as sound astheinginct which

directedthedecisons” and suggested thet the criteriawhichredlly governed decisonsare

“theprevalingviewsof justice” Theproblemisto comprehendwhét red congderations

influence judgment in application of “the prevailing views of injustice.”
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... Itisimpossbleto discover the precise meaning of theterm through which dl

of thededsons can be congsently explained. Mog of the numerous attempts at definition

areessentidly circuitousin nature, asin the pronouncement thet “ avested right, asthat

termisusad inrelationto condtitutiona guarantees, impliesaninterest whichitisproper

for the state to recognize and protect, and of which theindividua may not be deprived

arbitrarily without injustice.” Thus*vested right” means smply aright which under

paticular drcumganceswill be protected from legidaiveinterference. Ancther definition
notesthat avested right isanimmediateright of present enjoyment or apresent fixed right

of future enjoyment.
21d. 88 41.05, 41.06, at 369-70, 379 (footnotes omitted). See Washington Nat'| Arena Ltd.
Partnership v. Treasurer, 287 Md. 38, 46 n.4, 410 A.2d 1060, 1065 n.4 (“[I]t haslong been
recognized that theterm ‘vested right’ is conclusory — arright is vested when it has been o far perfected
that it cannot be taken away by statute.” (quoting Hochman, The Supreme Court and the
Constitutionality of Retroactive Legislation, 73 Harv. L. Rev. 692, 696 (1960)), cert. denied,
449 U.S. 834, 101 S. Ct. 106, 66 L. Ed. 2d 40 (1980).

Giventhese definitions, Chapter 248 doesnot gppear to interferewith any substantive or vested
rightsinthe casessubjudice. Asto substantiverights, thelegidation doesnot grant or creste any new
right to putative fathersto chalenge paternity declarations againg them. Rather, the Act provides new
methods or proceduresa putative father can useto require acourt to set asde an erroneous paternity
declaration. Theassartion of “1 am not thefather” has alwaysbeen adefensein apaternity proceeding.
Moreover, putativefathers have dwayspossessad theright to seek to set asde paternity declarations, and

the trial courts have always been empowered to do so in the appropriate case.

YThedecisoninTandra S by thisCourt wasthetypeof decision that conferred avested right
protected against retroactive applications of the statute.
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The New Hampshire Supreme Court, in Eldridgev. Eldridge, 136 N.H. 611, 620 A.2d 1031
(1993), was confrontedwith asmilar argument regarding agtatutethat, in enacting child support guiddines
retroactively modified the procedure by which a pre-guideines support order could be modified. The
retroactive gpplicationwaschalenged on condtitutiona grounds. TheNew Hampshire Supreme Court,
however, responded that

[t]he gatute, when gpplied to the facts of the present case, rdatesto antecedent

facts, but it neither createsany new obligations nor establishesany new duties. The

defendant’ sobligation to providefor the support of histhreechildren, dthough fluidinits

essence, hasnot changed. Rather, the statute establishes anew procedure whereby

partiesmay seek modificationsof existing child support orders. . . . [I]t Smply opensup

anew channel of inquiry into whether a modification is appropriate.
Id. at 615, 620 A.2d at 1033. Inthiscase, the application of Chapter 248 isto antecedent facts, not
subdantiverights. Establishing “anew channd” by whichto chdlenge prior paternity declarationsisnot
the same as establishing the right to challenge them. Adjudicated fathers have always had that right.

Regarding “vested” rights, the Act does not gppeear to destroy or modify any vested right bdonging
tothechildreninthesepaternity cases. The State, on behdf of petitioner Danidlle and gppdlessRiffeand
Locklear, suggeststhat certain rights of the children vested upon theentry of the origind paternity
dedaraions. The State doesnot specify what “ vested” rightsthasewould be, but doesingnuatethet three
rightsmight goply tothisanalyss (1) inheritancerights, (2) Socia Security benefits; and (3) child support.

Astoinheritancerights, and Socid Security dependent survivor’s benefits, theserights are not
vested by apaternity declaration againg aputetivefather. Rather, therightsof achildtoinheritanceof a

putative sfather edate, or from the putaive father’ searning of wagesunder the Socid Security Act, ves,

inthetraditiond sense of theword, when the putativefather dies. In repect torightsof inheritance, the
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purpose of paternity proceedings, particularly proceedings conducted under Maryland Code (1974, 1991
Repl. Vol., 1999 Cum. Supp.), section 1-208 of the Estates & Trusts Articleisto establish, at least
partily, when and throughwhom such rightswill eventually vest. To putit morebluntly, these procesdings
establish who must die for the child to be entitled to any inheritance or survivor’'s benefits.*

Regarding child support, the only vesting in monetary support that gppearsto occur isin support
dready pad by the putativefather. Although we recognizethat it isusudly the case that aman adjudicated
to bethefather of achild will be ordered to pay child support, thereisno right, particularly any veted right,
to seek support soldy from afather. A child support order accompanying a paternity declaration agangt
aputativefather, for ingance, may requirethe mother to pay support. See 85-1033(a) of the Family Law
Article (“In apaternity proceeding, the court may order thefather or the mother to pay al or part of .
..thesupport of thechild. ... " (emphasis added)). Nor doesthe child have avested right in utilizing the

Family Law Article paternity provisonsto seek support. “[N]o person hasavested right inaparticular

 Regarding inheritance and survivor’ shenefits, not rdlitigating theissue of paternity might havethe
oppositeeffect onthechild. Hecould be prevented frominheriting or recelving benefitsfrom hisactua
father, who might be morefinancidly stable than the putative father. Judge Eldridge pointed out the
problem, ongwith other potentialy direconseguences, of continuing to adjudicate paternity inthewrong
father in hisdissent in Tandra S,, 336 Md. at 328, 648 A.2d at 451 (Eldridge, J., dissenting):

A judgment of paternity has continuing ramificationsuncharacterigtic of thetypica
judgment rendered by acourt. In addition to providing the basisfor child support, a
paternity determination affects, inter alia, inheritancerights, citizenship, andthechild's
knowledge of hisor her medica history. SeeLocklear v. Sampson, 478 So.2d 1113,
1115 (Ha App. 1985); Crowder v. Com. Ex. Rel. Gregory, 745 S\W.2d 149, 151
(Ky. Ct. App. 1988). Thus, accurate determinationsof paternity arecritica, not Smply
because achild isentitled to financid support from hisor her father, but aso because a
childmay later bein need of ablood transfuson or an organ trangplant from acompetible
family member. A child may face decigonsabout marriage and childbearing based onthe
risk of passing on what the child believes are inherited conditions.
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remedy for enforcement of aright, or in particular modes of procedure, or rules of evidence. The
legidature may passretroactive actschanging, eiminating, or adding remedies, solong asefficacious
remediesexist after passage of theact.”** 2 Norman J. Singer, Qutherland’ s Satutory Construction,
supra, 8 41.16, at 429 (footnotes omitted).

Our holding does nat apply to the support dready paid by putative fathers and to the arrearsthey
oweinsupport. Thoseproperty rightsaredready accrued. 1t would clearly raiseproblems, particularly
in the areas of takings and due process, for this Court to interpret the statute to extend the retroactive
application of Chapter 248 so far that achild must pay back support aready claimed, adjudicated,
received, and expended through a paternity-related child support, or other compensatory order, during the
periodit waslegdly ineffect. Likewise, thisreasoning appliesto any debt owed by aputative father
through the prior support or compensatory order, which isenforcegble a least until the putative father
initiates proceedingsto attack the paternity declaration to whichtheorder rdates. See2id. §41.06, a
380 (* A vested right has been equated with ‘ property’ inorder to quaify it for protection from arbitrary
interference.”); cf. Washington Nat'| Arena Ltd. Partnership, 287 Md. at 55, 410 A.2d at 1070
(holding thet retroactivegpplication of acounty tax increaseon property recordationsto recordationsmede
prior totheincreasewould*impair property rights’ inviolation of thefederd and state condtitutions); cf.
also Fergusonv. Sateex. rel. P.G., 977 P.2d 95, 98-101 (Alaska 1999) (holding that a putative

father, proven not to bethe father by blood tests, was entitled only to prospectiverdief under Alaska's

2\Wedso agreewith the Court of Specid Appeasbelow tha “[t]here can beno vested interest
in an erroneous legal declaration of paternity.” Tyrone W., 129 Md. App. at 291, 741 A.2d at 570.
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revisory rule and, thus, was till liable for child support arrearages).™

B. Entitlement to Scientific Testing in Proceedingsto Set Aside
Pater nity Declarations

Section 5-1029 of the Family Law Article states in relevant part:

§5-1029. Blood or genetic tests.

(b) Ingeneral.— On themotion of the Adminigtration, aparty to the proceeding, or on
itsown motion, the court shdl order the mother, child, and dleged father to submit to blood or
genetic teststo determine whether the dleged father can be excluded as being the father of the
child.

(f) Laboratory report asevidence. — (1) Subject to the provisions of paragraph (3)
of thissubsection, thelaboratory report of theblood or genetic test shall berecaived in evidence

BInTandra S, 336 Md. a 323, 648 A.2d at 448-49, the mgjority noted anumber of out-of-
state cases in which reopening paternity was allowed after a negative paternity test. The Court
distinguished the cases based on the broader revisory powersin those states. Chapter 248 obvioudy
changed the context of that argument. Asaresult, those cases, disfavored by thisCourt inTandra S,
are now, by reason of the 1995 gatute, in accordance with our views. See, e.g., Spearsv. Joears, 784
SW.2d 605, 607 (Ky. Ct. App. 1990) (“[I]tisour belief thet to gpply resjudicatato preclude [the father]
from challenging paternity, when blood testing has shown that heisnot the father, would *work an
injustice.””); Department of Soc. Servs. v. Franzdl, 204 Mich. App. 385, 391, 516 N.W.2d 495, 497
(holding that asupport order was“no longer equitable’ after ablood test excluded the putative father),
appeal denied, 447 Mich. 995, 525 N.W.2d 456 (1994); see also, e.g., Ex parte State ex rel.
McKinney, 567 So. 2d 366 (Ala. Civ. App.), mandamus denied, 575 So. 2d 1024 (Ala. 1990);
Locklear v. Sampson, 478 So. 2d 1113 (Fla. Dist. Ct. App. 1985); Department of Human
Resources v. Browning, 210 Ga. App. 546, 436 S.E.2d 742 (1993); Fairrow v. Fairrow, 559
N.E.2d 597 (Ind. 1990); Cain v. Cain, 777 SW.2d 238 (Ky. Ct. App. 1989); Crowder v.
Commonwealth exrel. Gregory, 745 SW.2d 149 (Ky. Ct. App. 1988); Younkinv. Younkin, 221
Neb. 134, 375N.W.2d 894 (1985); Inre Paternity of K., 51 Wash. App. 131, 752 P.2d 393 (1988);
Nehlsv. Nehls, 151 Wis. 2d 516, 444 N.W.2d 460 (1989).
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(i) definite exclusion is established; or
(ii) thetesting is suffidently extensive to exdude 97.3% of dleged fatherswho are
not biological fathers, and the statistical probability of the dleged father’ spaternity isat least

97.3%.

Theissue debated by the partiesiswhether the mandatory blood or genetic test requirement in section 5-
1029 d so gpplies, upon motion, inaproceeding whereby an adjudicated father isattemptingto set asde
the paternity declaration entered against him. The putativefathersin thisappeal daimit doesapply, while
the State, on behdf of the mothers, and amicuscuriae, dlamthetrid court must first consder the* best
interests of the child.”

An examination of section 5-1038 and itslegidative hitory makesdear that the best interests of
thechild” standard generaly hasno placein aproceeding to reconsider apaternity declaration.™ Firgt, a
plain reading of subsection (8)(2)(i)2 reved sthat it cross-referencesto “ablood or genetic test donein
accordancewith §5-1029.” A reading of section 5-1029(b) then statesthat “[o]nthemotionof ... a
party to the proceeding, . . . the court shall order the mother, child, and aleged father to submit to blood
or genetic teststo determinewhether the dleged father can be excluded asbeing thefather of thechild.”
(Emphagsadded.) Theword“shdl” makesit clear that, at |east in aproceeding to determine paternity,
or achalengeto aprior paternity declaration under section 5-1038, ablood or genetic test isto be

triggered automatically when any party, including the putative father, moves to have testing conducted

In addition, the plain language of section 5-1038(b) statesthat “[e]xcept for a declaration of

1t also has no place in the fact-driven original paternity action.
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pater nity, the court may modify or set asde any order or part of an order under thissubtitle asthe court
considers just and proper in light of the circumstances and in the best interests of the child.”
(Emphasisadded.) Inother words, the“ best interests’ standard isonly to be considered by thetria court
in matterscorollary to the paternity declaration, such ascugtody, vigtation, “ giving bond,” or “any other
metter that isrelated to the generd welfare and best interests of thechild.” See § 5-1035(a) of the Family
Law Artide(enumerating additiond provisonstowhichadrcuit court may grant an order in conjunction
with a paternity declaration).

Thelegidative processleading to the passage of Chapter 248 emphagizesthispoint further. As
noted, supra, section 5-1038 origindly wasto be modified by the Generd Assembly to require the best
Interests andygsin any attempt to review aprior paternity or paternity-related court order. Both H.B.
337 and SB. 114, a their first reading, would have reped ed and re-enacted section 5-1038 to reed that
atrid court “may modify or set asadeany order or part of an order under thissubtitle asthe court consders
just and proper inlight of thedrcumdtancesand inthe best interests of the child.”  Ultimatdly, thet language
was amended so that only orders coming out of a paternity proceeding, other than paternity
declarations themsaves, could be amended when “just and proper in light of the circumstances and
in the best interests of the child.”

Materidsinthe il files evidence the unsuccesstul opposition to thismodification intheatute. In
aMarch 30, 1995 | etter to Senator Walter M. Baker, Acting Executive Director of the Child Support
Enforcement Adminigtration Joan M. Knight stated, at 1: “[W)]eare concerned thet ‘ the best interests of
thechild’ isnat provided for in Section (2) and request that the bill beamended toindudethebest interests

of the child in any decision to dissolve adeclaration of paternity.” DespiteMs. Knight' splea, that
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amendment never occurred and the “best interests of the child” standard was excluded from the
determination of whether to set aside a prior paternity declaration.

Thelack of abest interest sandard a so did not go unnoticed by PatriciaC. Jessamy, the Sate's
Attorney for Baltimore City. In her letter, supra, at 2, she noted:

Another additiona factor to be considered isthat to avoid redetermination of
paternity, it ispossiblefor courts or plaintiffs, to order or request mandatory blood
tegingindl paternity cases Thiswould resolvethe mogt fregquent request inredetermining
peternity, i.e. blood testing, but would dso involveasubgtantia expenditureof public funds
to cover the additional blood tests requested. [Emphasis added.]

Although shewas discussing testing in the context of an original paternity proceeding, Ms. Jessamy
recognized the mandatory effect of saction 5-1029. Weagreethat, without consdering cog, it might be
preferablefor thetrid courtsto requiretestingintheorigina paternity proceedings, adeclaration backed
by acondusvetest confirming paternity would provide greater findity, and thus Sability, to Maryland's

system of determining paternity.™ The putativefathersin this case, however, did not have such testing

> Weadso noteoneof the newspaper articlescopiedintothehill files, Bowling, supra, quotes
Univergty of Batimore Law School Professor Jane Murphy, who presented an amicus curiae brief in
thisapped on behdf of thelaw school’ sFamily Law Clinic. Inthearticdle, Professor Murphy discussesa
potentially better way to administer paternity cases:

“Our sysemkind of encouragesthis” . .. “Inorder for amother tocollect AFDC
[Aid to Familieswith Dependent Children], she hasto name someonefor theofficeof child
support enforcement to go after.[”]

“[Naming thefather] isdoneunder pressure, and without theformality thet would
encourage truthtelling.”

“Isthere a better way to doit?...” Requiring a blood test to verify the
(continued...)
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conductedintheir origind hearings. To not dlow testing now would violatethe mandatory tenetsof section
5-1029 and theL egidature sintent, in enacting Chapter 248, to providerdlief to putativefathersseeking
review of potentialy false paternity dedlarationsentered againg them. Wehald, giventhelegidative history
behind Chapter 248, that the L egidatureintended for blood or geneticteststo bemadeavallable, upona
moation, to any putative father saeking to chdlenge apaternity declaration previoudy entered againg him
inwhich such blood or genetic test evidencewasnot introduced. Moreover, an examination of the best
interests of the child has no place in that determination.

Wenotethat, when faced with milar legidative history, the Court of Appedlsof Minnesota, in
Foaeth v. Warren, 478 N.W.2d 319 (Minn. Ct. App. 1991), reached the same conclusion that we do
in the case sub judice. Spaeth addressed the issue of whether the best interests analysis should be
gppliedinapre-trid determination of whether to allow apaternity caseto proceed under Minnesota' s
verson of theUniform Paternity Act. Thecourt noted that“Minnesota. . . excised the portion of the UPA

referencing [the] ‘best interest of thechild.”” 1d. & 323. Thecourt held that the best interest andlysiswas

13(....continued)
mother’ sword is one option, she says. . ..

... [S]he adds, . . . better, more accurate determinations of paternity
are the key to avoiding the judgments involved here.

“Thekind of rigidity reflected in the mgjority opinion isingppropriate where
children are concaned,” she adds, nating itisunlikey TyroneW. or John S will ever teke
more than afinancial interest in their putative children’s lives.

“1 can see the court’ s concern with not making exceptions for finality of
judgments,” shesays, “but we should either make judgments more accurate or cregte
exceptions [for paternity cases].” [Some alterationsin original.]
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not to be considered in adjudicating paternity. Id. at 322.

Our holding isdso bolstered by the history of the testing statute, section5-1029. We discussed
that history in Eagen v. Ayd, 313 Md. 265, 545 A.2d 55 (1988). Eagen first noted that the original
paternity laws, then caled “bagtardy” laws, werecrimina in nature becausether purposewas, not only to
reduce the government’ s cost in supporting theillegitimate child, but to punish the fornicating parents.
Eagen then discussed the history of the testing statute:

[T]hecrimind bastardy lawvstill werein effect in 1941 when Article 12, 8 17 of the code
(the predecessor to § 5-1029) came into being. . . .

Thenew sectionwasenacted in order to givethe court thebenefit of ardatively
new scientific tool—theuseof blood teststo prove nonpaternity. Bowen, “ Blood Tests
and Disputed Parentage,” 18 Md. L. Rev. 111, 115 (1958) (hereinafter Bowen). It
provided:

Whenever thedefendant in bastardy proceedingsdeniesthat he
is the father of the child, upon the petition of the defendant, the
court shdl order thet the complainant, her child and the defendant submit
to such blood tests as may be deemed necessary to determine whether or
not the defendant can be excluded as being the father of the child. The

result of the test shall be received in evidence, but only in case
definite exclusion is established. . . . [emphasis supplied]

Thisnew addition was patently for the benfit of the defendant. Shanksv. Sate,
185 Md. 437, 449, 45 A.2d 85, 90 (1945); Bowen, 18 Md. L. Rev. at 116-117.

Id. at 269-70, 545 A.2d & 56-57 (dterationin origind). Many changes have been madeinthe paternity
lawssincethen. Fird, in 1966, the crimind bastardy lawvswere replaced with the current civil paternity
provisons (which, at thet time, were codified in Artide 16). The blood test datute wastransferred inthe
process, and the provision alowing the court to order testing on itsown motion wasadded. 1n 1982,

changesweremadeinthelaw that alowed the mother to request testing, and mede teststheat conclusvely
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proved the putativefather’ spaternity admissblein evidence. A 1984 amendment exduded thetrid court’s
discretionto excludeatest that confirmed paternity. Seeid. & 271-73, 545 A.2d a 57-58. Wenotethat
what hasnever changed inthe paternity testing law istherequirement that the court providethe defendant-
father with testing when he requestsit, and the requirement that the tests be admitted when they
condusvey provethat heisnot the biologicd father. Infact, as Eagen notes, that wasthe origind intent
behind what isnow section 5-1029 of the Family Law Article. Tonow requireatria court to conduct a
best interessandyssprior to granting ablood or genetic test would counter the origind and long-ganding
legidlative intent of this statute.

Petitioner Danielle, appdlless Riffe and Locklear, and amicus curiae, argue that anumber of
previous Court of Apped sdecisonsimpliedly inject thebest interetsandydsinto apaternity declaration.
All of these cases are distinguishable, however. In Turner v. Whisted, 327 Md. 106, 607 A.2d 935
(1992), the mother, Kelly Whisted, had been involved with another man, William Turner, prior to her
marriage and therewasevidence that he might bethefather. Her husband, Danny Whigted, waslisted as
the child' sfather on the birth certificate. The married parties separatdly briefly, during which timethe
mother lived with Tumer. Eventualy, the Whigedsrecondled and Kdly returned to themarit home. Mr.
Turner, who had devel oped ard ationshipwith thechild, sought visitationrights. During thelitigation that
ensued, he moved the court to order blood tests to prove the paternity of the child.

Wehddthat thetria court could grant such rdlief, on ashowing of good cause, whichweequated
to ashowing that the test would be“inthe best interests of thechild.” Seeid. at 116, 607 A.2d at 940.
ThisCourt, however, reasoned that the blood test wias not to be conducted under the edicts of section 5-

1029, but under theillegitimacy provisonsof section 1-208(b) of the Estates & TrustsArticle. Seeid.
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a 113,607 A.2d a 938. TheCourt recognized that utilizing Edates& Trustssection 1-208(b) wasmeant
tobea“*lesstraumatic’ meansof establishing paternity” than utilizing the Family Law Article paternity
provisons. Id. (citing Thomasv. Solis, 263 Md. 536, 544, 283 A.2d 777, 781 (1971); Dawson v.
Eversberg, 257 Md. 308, 314, 262 A.2d 729, 732 (1970)). Thus, paternity testing performed under
theauthority of section 1-208(b), which doesnot specificaly mention testing, wasto be ordered by acourt
pursuant to Maryland Rule2-423. That ruleisdiscretionary andiswherethe Turner decisonfoundthe
“good cause” standard, whichit equated to abest interestsandysi's, in the context of blood or genetic
testing. Seeid. at 113-14, 607 A.2d at 939. Proceedingsunder section 5-1038(a)(2)(i)2, however,
specificdly requiretesting to be conducted pursuant to section 5-1029 of the Family Law Artide. Aswe
noted, supra, section 5-1029 ismandatory; it does not contain any “good cause’ or other standard of
review.

Thereisdsoamoreobviousdigtinction. Turner involved adispute between two different men
over vigtationrights. Theissueof paternity wascollaterd to theissue digputed — vidtation. Vigtationis
not the same as paternity, and it makesmore sensefor the“ best interests of the child”’ to be condderedin
avigtation proceeding. Infact, if achalengeto apaternity declaration under either prong of section 5-
1038(a)(2)(i) issuccessful, it is conceivable that situations might arisein which thetrial court will haveto
addressaprior order of vigtation granted aong with the origind paternity declaration. Aswe have
indicated, “except for [the] declaration of paternity,” thebest interests of the child may be considered:
pursuant to section 5-1038(b), apaternity-related vigtation order may be modified or vacated whenitis
“just and proper in light of the circumstances and in the best interests of the child” to do so.

Monroe v. Monroe, 329 Md. 758, 621 A.2d 898 (1993), is also cited and is easily
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distinguishable. “Rather than being sought in an action to establish paternity, . . . theblood testsin
[Monroe] [welrebeing requested in the context of achild custody dispute between the mother of achild
born out of wedl ock and themanwho hg{d], both beforeand after their marriage, acknowledged thet child
ashisown and maintained afatherly rdationshipwithher.” 1d. at 766, 621 A.2d a 902. The mother
sought theblood test in the hopesthat it would provethat her husband wasnot the biologicd father and,
thus, support her caseto deny him custody of thechild. AsChief Judge Bell recognized in Monroe, 329
Md. at 767, 621 A.2d at 902, “ establishing paternity is not anecessary factor to be considered when
addressing theissueof custody.” Monroe heldthat thetrial court had to consider the“best interests’
andyssprior to ordering thetest because® [w]hen acourt iscaled upon to resolvetheissue of which of
the partiesto achild custody action should be avarded custody of achild, the critical and overriding
condderationis‘what isinthebest interest of thechild? Itisnot Smply oneof saverd factors, rather, it
is‘the objectiveto which virtualy al other factors spesk.”” Seeid. at 769, 612 A.2d at 903 (citations
omitted).

The sameandyssdoesnot goply tothefact of paternity. Aswith vidtation, any order of custody
that accompanied an origina declaration of paternity must bereviewed, if at al, pursuant to section 5-
1038(b), whichrequiresthebest interestsandyss. That dandard of andyssisnotably absent from section
5-1038(a) and the provisonsrelating to an origina paternity proceeding. Asthe Court pointed outin
Monroe, the best interests* weighing processmust be conducted wherethereisneither aputetive father
nor apresumptivefather vying for thechild' spaternity, but only aman, who hastreated the child ashis
own, locked in combat with the child’ smother ontheissue[of custody].” Id. at 772, 621 A.2d at 905.

Thisisasituation far different from the paternity disputesin the appeal before us now.
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Findly, Sder v. Sder, 334 Md. 512, 639 A.2d 1076 (1994), involved bizarre circumstances
inwhich themother, during her marriageto Mr. Sider, had an extramarital affair, during which she
concalved achild. After asubsequent affair of thewife, the coupleinitiated divorce proceedings inwhich
they fought over custody of the child concelved with thefirst paramour intheprior affair. During these
proceedings, thebiologicd father, thefirg paramour, wasinformed (by thewife ssecond paramour) of the
impending divorce and that he might be the father of the child. Thefirst paramour then hed ablood tes,
which confirmed hispaternity. He subsequently initiated paternity proceedings, whichwerestayed by the
trid court pending the outcome of the custody proceedings. Thetrid court ultimatdy granted custody to
the marital “father.” The paternity proceedings were subsequently dismissed.

We recognized that “[&]Ithough we said in Monroe v. Monroe, 329 Md. 758, 767, 621 A.2d
898(1993), that * establishing paternity isnot anecessary factor to be cond dered when addressing theissue
of custody,’ this case presentsa unique Stuation. Therefore, . . . we believe that the paternity issue
intheinstant case must be resolved before we can address the difficult custody issue” Sder, 334 Md.
a 525-26, 639 A.2d a 1083 (first emphesisadded). The Court held that, in the case beforeit, the“ best
interestsof thechild” should be consdered in determining whether to dlow thebiologicd father toinitiate
paternity procesdings. Id. & 527, 639 A.2d & 1038. Giventhe“unique’ drcumdancesof Sder, aswell
as Turner and Monroe, we chose not to gpply or extend their holdingsfurther than the uniquefacts of

those cases.™ Thisisespecidly true, given thelegidative history wehave noted, supra, inwhich the

1 |n addition, the circumstancesin Sder would now presumably be addressed by 1997 Maryland

Laws, Chapter 609, which enacted section 5-1002(c) of theFamily Law Artide: “Nothinginthissubtitle],

“Paternity Proceedings,”] may be construed to limit theright of aputativefather to fileacomplaint to
(continued...)
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Legidatureinitially intended to add, but ultimately extracted the best interests standard from any later
challenge to the original paternity declaration.

Interestingly, we note that the bill files contain aMay 15, 1995 letter from Attorney Generd J.
Joseph Curran to Governor ParrisN. Glendening concerning the conditutiondity and legd sufficiency of
SB. 114 and H.B. 337, inwhich the Attorney Generd’ s office recognized the ditinction we have made
between these prior decisions and the type of paternity challenge advanced in the cases sub judice:

TheLegidaurecouldraiondly beievethat proceedingsfor child support, whichresultin
anongoingrespongbility, aresubgtantively different fromcasesinvolvinginheritance, which
end when the estate has been digtributed. Thisisespedidly true since, inthemost typicd
case, the putative father will not be present to raisetheissue or to give ablood sample.
Theother typesof casesthat ariseunder [Edtates& TrustsArtide] 81-208, whileof many
different types, dso can be differentiated asthey are generdly adversarid and mogt likely
will involveblood testing inthefirst place. Moreover, wheretwo men dam paternity, or
whereaman saeksto establish paternity agang thewishes of the child’ smother, thereis
ggnificantly lesssupport for theargument that aman who actively sought adeclaration of
paternity should subsequently be able to reverse the judgment. [Footnotes omitted.]

Thetypesof proceedingsin Turner, Monroe, and Sder are substantidly different from casesinwhich

dedlarationsof paternity aresought.”” Inthegreat mgjority of these cases, it isthe State, on behdf of the

18(....continued)
establish his paternity of achild.”

Y Thisdigtinction was dso noted in Jean E. McEwen, Comment, R. McG. & CW. v. JW. &
W.W.: The Putative Father’s Right to Standing to Rebut the Marital Presumption of
Paternity, 76 Nw. U. L. Rev. 669, 688 (1981):

Thequestion of thechild' sbest interests. . . doesnot arise until the putativefather hasfirst
been accorded hisprocedurd right to sanding to establish hispaternity. Thisisnot to say
that the best interests of thechild are unimportant, but only thet they areirrdlevant tothe
preliminary and essentid factud determination of paternity. A successful paternity action
by aputativefather doesnot automatically entitle him to custody, for example, nor even
to visitation with his child.
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moather, whoinitiatesthe proceeding againg theputativefather. Asinthepresent cases, the State, through
itsvarious agendies litigatesthe matter to condusionin the name of the mother. And, astheletter points
out, fathers often may nat be present to chdlenge the proceeding or to provide ablood or genetic sample.
Chapter 248 wasintended to providerdief to such fathersby dlowing them to seek paternity testing even
after the paternity declaration against them has been rendered.

Wefurther notethat it would beillogicd to deny aputativefather the chanceto receiveablood
or genetic test under section 5-1029, based on abest interestsanaysis or otherwise, when the type of
proceeding envisioned by the L egidaturein adopting section 5-1038(8) (2)(i)2 requiresthat such testing,
If requested, must be conducted in order to consder whether to excdlude the complainant asthe biologica
father. Without testing, the putative father could never succeed in hischdlengeto thedeclaration. The
Court of Special Appeals pointed this out below in well-reasoned analysis:

[T]he provison of present F.L. § 5-1038(a)(2)(1)(2) permitting acourt to modify or st

addean enrolled declaration of paternity if blood or genetictesting “ donein accordance

with 85-1029 of thissubtitle establishestheexcluson” of theadjudged father would be

meaninglessif the exclusonary testing pursuant to F.L. § 5-1029 that may serveasthe

bagsfor the court’ sexercise of itsrevisory power must have been requested and obtained

prior tothedeclaration of paternity. Obvioudy, if blood or genetic testing excluding the

dleged father had been obtained prior to the ded aration of peternity, therewould not have

been adedaration of paternity at dl and the adjudged father (who would not have become

“adjudged”) would not be invoking the revisory power of the court under F.L. 8

5-1038(a). Wergject asillogical appellees position to the contrary.

Tyrone W., 129 Md. App. at 297, 741 A.2d at 573.

We hold that the provisions of section 5-1029 are mandatory once a party to any paternity

proceading movesfor ablood or genetic test. Thisindudes apost-decl aration proceading, subsequent to

theinitia declaration of paternity, conducted under section 5-1038(8)(2)(i)2, chalenging thedeclaration
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becausethe putativefather isnot, or may not be, thebiologica father. Giventhe mandatory statutory
language of section 5-1029, and the higtory of that section, the“best interests’ andyssgenerdly may not
be conducted in determining whether to grant a motion for testing.

C. Laches

Welriefly addresstheissueof lachesasadefenseto gopdlant Langston’ stwo complaints(in case
numbers 117 and 137) because it was mentioned by the circuit court initsdismissal of the complaints
below. Firg, it doesnot gppear from the record that appellees ever raised the defense of lachesfor the
trid court to conader. Appdlesshavenat arguedit ongpped. Thus, theissue, if it wasraised below, has
not been preserved. Second, wenotethat it would seem inequitableto gpply lachesinthis case because
gppellant could havelegitimatdy believed, prior to thisgpped, that he was unableto chdlengethe pre-
1995 paternity dedlarations againg himwith blood or genetic evidence becauseof Tandra S Inaddition,
asgppdlant pointsout, hewasunawareof hispotentid complaint until, in one case, the paternity test was
conducted in Harford County, and in the other case, when helearned hemay not bethefather of the child
inquegion. Ataminimum, adefenseof laches if raised, would haveto be consdered based onthe dday
from the time of those events.

Deay done, however, isnot enough to prove laches. In Howell v. Brummell, 293 Md. 646,
649-50, 446 A.2d 1149, 1151 (1982), apaternity casein which thefather pled laches after aten-year
delay, this Court noted:

[ Thelachesargument] isbased on the contention that two potential defensewitnesses

became unavailable during the ddlay. Thisargument was undermined & trid by tesimony

which showed that one of thewitnessesresided inthe gppellant’ shometown and could

have been served by the sheriff and that the gppdlant knew thét the other wasinthearmed
sarvicesin West Germany. Therefore, thewitnesses aosenceat trid wasnot caused by
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thedday. They wereavailableto the gppdlant a thetime of trid through subpoenaor
deposition.

“Aswas held in Lipsitzv. Parr, 164 Md. 222, 164 A. 743
(1933), lachesisan inexcusable ddlay, without necessary referenceto
duration, in the assartion of aright, and, unless mounting to the Satutory
period of limitations, mere delay is not sufficient to constitute
laches, if the delay has not worked a disadvantage to another.
See Bradford v. Futrell, 225 Md. 512, 525, 171 A.2d 493, 500
(1961). ... Prgudiceor injury to theparty rasing ‘laches isan essantid
element. Smpersv. Clark, 239 Md. 395, 403, 211 A.2d 753, 757
(1965). Solong asthe pogtion of the partiesisnot changed and thereis
no prejudice from the delay laches are inapplicable. Oak Lawn
Cemetery v. Baltimore County, [174 Md. 280, 291, 198 A. 600,
605 (1938)].” Salisbury Beauty Schoolsv. Sate Board, 268 Md.
32, 63, 300 A.2d 367, 385 (1973) (emphasis added).

Any pregudicethat resulted from the aosence of thetwo witnessesat trid was caused by

the appdllant’ sfailure to subpoena or depose them and not by the passage of time.

Consequently, laches does not apply under the facts and circumstances of this case

because the delay did not cause prejudice to the appellant. [Alteration in original.]
Nather the Stat€ sAttorney nor the dircuit court below discussad any potentia prgjudiceto gopelessand
we do not find evidence of any prejudice within the record.

[11. Summary and Effect on Remand

We hold that 1995 Maryland Laws, Chapter 248 wasintended by the L egidatureto be gpplied
tod| paternity cases whenever initiated. Thus, anyonewho hashad apaternity declaration entered againgt
him prior to October 1, 1995, without blood and genetic testing, generdly may initiate proceedingsto

modify or set asi dethat declaration under section 5-1038(a)(2)(i)2 of the Family Law Artide.®® Inthose

8 There is a statutory exception for paternity declarations in which the putative father
“acknowledged paternity knowing hewasnot thefather.” §5-1038(a)(2)(ii). Thereisalsoanexception
where intheorigind paternity case, thisCourt rendered afind decison onthemeritsof the paternity issue

(continued...)
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proceedings, the putative father may, by motion, request ablood or genetic test, pursuant to section 5-
1029, inorder to confirm or deny paternity, whichisadmissblein evidence under the provisonsof that
statute. A determination of the best interests of the child in ordering the requested testing, or in the
condderaion of paternity, whether origind or revised, isingppropriate. Our holding today appliesonly to
proceedingsto modify or set asdeapaternity dedaration; an attempt to modify or st asdeany other order
resulting from anorigina paternity declaration isgoverned by section 5-1038(b). Inaddition, the holding
of this Court does not necessarily affect any child support dready paid or inarrears as of the date of the
filing of these respective proceedings at the trial court.

Pursuant to these holdings, respondent TyroneW. and gppd lant William Langston areentitled to
Initiate proceedingsbe ow to set as dethe paternity declarationsentered againg them prior to October 1,
1995. In case number 117, gppe lant Langston has dready taken ablood test, which has conclusively
excluded him asthe biologica father. Pursuant to section 5-1029(f) of the Family Law Article, hemay
admit thosetest resultsinto evidence & hishearing to set asdethe paternity declaration. In case numbers
136 and 137, bath men may seek blood or genetic teststo determinewhether they arethebiologicd fathers
of thechildrenin question. The paternity tests should be administered and, if conclusive, admitted into
evidence, pursuant to section 5-1029. |f thetesting exdudes paternity, and thelower courtssst asdeether
paternity judgment, the holding of this Court does not necessarily affect any child support dreedy paid or
the support arrearsproven by the mothersto be due and owing as of thetimeof theorigind filingsof these

recond deration proceedingsinthetria court. Thus, inrespondent TyroneW.’ sapped, case number 136,

18(...continued)
prior to the effective date of 1995 Maryland Laws, Chapter 248.
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we firm the decison of the Court of Specid Appedls. Incases117 and 137, wevacaethedismissal of

appellant Langston’ s complaints and remand the case for further proceedings.

Dissenting Opinions follow next page:

IN CASE NO. 136, JUDGMENT OF THE
COURT OF SPECIAL APPEALSAFFIRMED;
COSTS TO BE PAID BY THE STATE OF
MARYLAND.

IN CASE NOS. 117 AND 137, JUDGMENT OF
THE CIRCUIT COURT FOR BALTIMORE
CITY VACATED,; CASE REMANDED FOR
FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION;
COSTS TO BE PAID BY THE STATE OF
MARYLAND.
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Dissenting Opinion by Bell, C.J.:
This Court today holds:

“... 1995 Maryland Laws, Chapter 248 wasintended by the Legidatureto begpplied to
al paternity cases, whenever initiated Thus, anyonewho hasapaternity declaration
entered againg him prior to October 1, 1995, without blood and gendtic testing, generdly
may initiate proceedingsto modify or set asdethat declaration under section 5-1038 (a)
(2) (1)2 of the Family Law Article. Inthose proceedings, the putative father may, by
motion, request ablood or genetic test, pursuant to section 5-1029, in order to confirm or
deny paternity, whichisadmissblein evidence under the provisonsof that datute. A
determination of the best interests of the childin ordering the requested testing, or inthe
congderation of paternity, whether original or revised, isingppropriate. Our holding today
gppliesonly to proceedingsto modify or set asde apaternity declaration; an attempt to
modify or set aside any other order resulting from an origina paternity declaration is
governed by section 5-1038 (b).”

Md._ , ., A2d__,  (2000)[dipop.at 46]. Thus fromthe amendment of agatute

inresponseto one of our decisions, which the history of theamendment indicatesthat the Legidature
thought gavetoo redtrictive aninterpretation to thefindity rule of Maryland Rule 2-535, themgjority
expandstheright of one under apaternity order not Smply to seek modification of thet order, what the
Legidature dearly sought to achieve, but to obtain, asametter of right and without regerd to theinterests

of anyone, certainly not the child whoisa so the subject of the order, ablood or genetic test, pursuant to

! agreethat the L egidatureintended the amendment to be retroactive. Having acted with the
digoatch that it did, itisinconceivablethat it would intend that any meritorious casewould beleft without
aremedy.
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adautethat has not been amended and which only addresses pre-paternity order proceedings  Because
| Imply cannot believethat the L egidatureintended what the mgority ordersand becausethelogic of the
majority’ s resolution of the issue this case presents escapes me, | dissent.

TandraS.v. TyroneW., 336 Md. 303, 306, 648 A.2d 439, 440 (1994) addressed “the question

whether acourt can vacate an enrolled paternity judgment based on theresults of apost-judgment blood
test or based on themother's post-judgment testimony that thejudicialy determined father isnotinfact the
father.” Theresolution of that question required the congtruction of Md. Code (1984, 1991 Repl. Val.)
8 5-1038 of the Family Law Article, which, at the time provided:

“(a) Dedaration of paternity find. — Except inthe manner and to the extent that any order
or decree of an equity court issubject to the revisory power of the court under any law,
rule, or established principleof practiceand procedurein equity, adeclaration of paternity
inan order isfinal.

“(b) Other orderssubject to modification. — Except for adeclaration of paternity, the
court may modify or st asdeany order or part of an order under thissubtitle asthe court
conddersjust and proper inlight of the circumgtances and in the best interests of the child.”

We concluded that acourt could not vacate an enrolled judgment under the circumstancestherein
enumerated, reasoning,

“Reading 88 5-1038(a) and (b) together, it isclear that themoreliberd revisory rule, §
5-1038(b), governsordersrelating to paternity, but does not control the declaration of
paternity itsdlf. Rather, §5-1038read initsentirety makesit plainthat paternity judgments
are governed by the strict revisory rules set forth in Rule 2-535.”12

“Maryland Rule 2-535 provides, in relevant part:

“(a) Generdly. On motion of any party filed within 30 days after entry of judgment, the

court may exerciserevisory power and control over thejudgment and, if the action was

tried before the court, may take any action that it could have taken under Rule 2-534.
“(b) Fraud, Migteke, Irregularity. Onmotion of any party filed & any time, the court may
exerciserevisory power and control over the judgment in case of fraud, mistake, or
irregularity.”
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336 Md. a 315, 648 A.2d & 445. Under Rule 2-535 (b), after thirty days, ajudgment becomes enrolled
and may berevised only upon ashowing of fraud, mistake, or irregularity. SeeMaryland Code (1974,
1989 Repl. Vol.) §6-408 of the Courtsand Judicid Procesdings Article® (“[&lfter theexpiration of [thirty
days,] the court has revisory power and control over the judgment only in case of fraud, mistake,
irregularity, or fallure of an employee of the court or of the derk's officeto perform aduty required by
dauteor rule"). After reviewing the precedents on the meaning of fraud, mistake and irregularity, we
determined that neither had been shown.

Thus, despitetherdiability of theevidenceto provethepetitioners non-paternity, inonecase, a
blood test exdluded the petitioner, Tyrone W. and, in the other, the mother, by changing the child’ sname
shortly after the paternity to that of aman, whom sheidentified asthe child’ sfather, admitted that the
petitioner, John S,, Jr., was not the father of her child, the unfairnessin each case of theresult to the
petitioner, and without regard to whether the adjudicated fathers acted in good faith or with ordinary
diligence, 336 Md. a 323, 468 A.2d a 448, wehdd that therule of findity was sacrosanct, thet the result
In both casesmust sand, there being no exception permitting the Court to changeit. Astotheblood tests
noting the agreement of courts in other States, we stated:

“Theblood tests which thedrcuit court rdied onin vacating thejudgment, do not dter this
result. Rule2-535(b) providesacircuit court with very limited revisory powers. The

Maryland Code (1974, 1989 Repl. Vol.) § 6-408 of the Courts and Judicid Procesdings Article
provided:

“For aperiod of 30 days after the entry of ajudgment, or theresfter pursuant to motion

filed withinthat period, the court hasrevisory power and control over thejudgment.  After

the expiration of that period the court hasrevisory power and control over the judgment

only incase of fraud, mistake, irregulaity, or falure of an employee of the court or of the

clerk's office to perform a duty required by statute or rule.”
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resultsof the blood tes did not change the unambiguous mandate thet exigsin therevisory
rule. Therefore, thecircuit court erred when it vacated the 1990 paternity judgment and
|eft the child fatherless because, asthe drcuit court itsalf recognized, neither fraud, midiake,
nor irregularity had occurred. Themgority of decisonsfrom other jurisdictionssamilarly
reject attempts to reopen paternity judgments based on post-judgment blood tests.”

Id. at 320,648 A.2d at 447. Smilarly, withregard to the name change proceedings, the Court pointed
out:

“But thisdid not havetheeffect of nullifying the 1986 paternity judgment, which dedared
Johnto bethefather; furthermore, it did not vest paternity in Randy. In regard to paternity
and asto the parenta relationship between John and the child, the name change was
meaningless. See Carroll County v. Eddmann, 320 Md. 150, 175-76,577 A.2d 14
(1990) (acourt hasno authority to terminateaparentd relationship other than through a
decreeof adoption or guardianship). Evenif it wasthe mother'sintent to terminate John's
child support paymentshby changing her child'sname, theresult would be no different. In
Sambaugh v. Child Support Admin., 323 Md. 106, 591 A.2d 501 (1991), we made dlear
that one parent may not waive hisor her child'sright to support from the other parent. Id.
at 111-12,591 A.2d 501. Seedso Stancill v. Stancill, 286 Md. 530, 535, 408 A.2d
1030 (1979) (acourt may not be handcuffed in the exercise of itsduty to act in the best
interestsof achild by any agreement between the parents). Therefore, the mother could
not unilaterdly release John fromhissupport obligationsby merely changing her child's
name. If the courtsbelow condluded that the name change provided abasisfor vacating
the 1986 paternity judgment, we disagree.

“Moreover, if wewereto uphold thelower court'sdecision in this case, the
ramifications could be potentialy disagtrous. For example, what if the mother in another
fiveyearschangesher datement again and tedtifiesthat Johnisthefather? Should acourt
a tha juncture reindate the origind paternity judgment? Inthisregard, the policy of
findlity servesan important purpose-the parties understand their repectiverightsand need
have no concern about future developments changing their rights.”

Id. at 322-23, 468 A.2d at 448.

We concluded:
“Itisthereforeclear that the overriding policy in Maryland emphasizesthat onceacaseis
decided, it shal remain decided with certain very narrow exceptions. Moreover, the

mgjority of decisonsfrom other jurisdictionssupport giving condusveeffect toajudicia
finding of paternity and, therefore, are in accord with our decision today....
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“Theresult inthese casesmay seem harsh. Indeed, incaseno. 144, Tyronehas
been exduded asapossblefather. Neverthdess, in each case, the‘judicdly determined
father’ wasadvised of dl the safeguardsthelaw providesto preventincorrect decisons,
andwaived dl thoserights. It isevident that each man had an adequate opportunity to
obtainafar and full adjudication of paternity intheorigina action, but eechfaledto avall
himsdf of that opportunity. To arguethat farnessrequires rditigation of the paternity
question totally overlooksthefact that the adjudicated fathersin each of these casesdid
have achanceto contest the paternity issue but did not, choos ng instead to accept the
paternity determination knowing that they would berequired to support their respective
children. It aso overlooksthe unfairnessthat would occur to the childrenif the paternity
Issueweredlowed to berdlitigated, thereby leaving the children fatherlessand without
support.

“Moreover, we have consistently said that a court's revisory powers do not
provide for the amendment of an enrolled judgment on the ground of ‘ fundamental
unfairness.”

Id. at 324-25, 468 A.2d at 449.

Thedissentersnoted adifference between paternity and other judgmentsand, therefore, urged the
aoplication of Maryland Code (1984, 1991 Repl.Val.), 8 5-1007 of the Family Law Article, which, as
relevant, provided that "[a]ny ruleof court or datutethet rel atesto procedure gppliesto aprocesding under
thissubtitle only to the extent that therule or statuteis.... (1) practica under the circumstances...,” be
gopliedtothereview of paternity judgments. 336 Md. at 326, 468 A.2d a 450 (Eldridge, J. dissenting).

But it wastherigidity of the analyssandthe condtruction given 8 5-1038, and the unfairmessit generated,
to which they reacted most forcefully and for which they excoriated the majority:

“Inlight of thebasc differences between paternity judgments and thejudgmentsin other

types of lawsuits, the mgjority'sholding today, in the words of the Court of Special

Appeds, ‘defiescommon sense”  Undoubtedly society hasagtrong interest in ending

disoutesat somepaintintime, and normdly other interestsmust yidd tothelimitationson

acourt'srevisory powers. Neverthdess, acompletdy rigid adherenceto the shibboleth

that ‘intoday'shighly litigioussodiety, there must be some point in timewhenajudgment

becomesfind,” inthefaceof irrefutable scientific evidencethat aparticular individud did
not father agiven child, withdl of theattendant ramifications of suchdecree, isabsurd.
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Under the mgority'sview, presumably if the Provincid Court of Maryland in the 1600's

hed issued adecree that the earth wasflat, the dosence of *fraud, mistake or irregularity,

asnarrowly defined by this Court, would makethat Provincid Court decree sacrosanct.

Or, if Rule2-535(b) wereto be given extra-territoria effect, presumably theMarch 5,

1616, decree by atribunal in Rome, aimed at Galileo Galilel, and declaring that

Copernicanismiserroneousand thet the planet earthisthe center of theuniverse, would

begiven condusvedfect. Likethecourtsbeow, | do not bdievethat al common sense

must be abandoned in the name of Rule 2-535(b).”

Id. at 330-31, 468 A.2d at 452.

Thesamefocusgpparently guided the Generdl Assembly to overruleour decison, asthemgority
pointsout. See . Md.at__, A2da___ [dipop.a 15-17]. Billsfor that purposewere
introduced in both the House of Delegates and the Senate to address“afarnessissue a stake here”
That issuewasdescribed as* theinegudlity exhibited inthe recent publicized cases of 2 menwho accepted
paternity and child support only to discover they werenot thebiologica father, yet had to continue support
payments” Testimony of Senator PaulaHallinger beforethe House Judiciary Committee. Asorigindly
proposed both the House and Senate versions of the bill amending § 5-1038 would have permitted the
modification or setting asde of paternity judgments, likeany other order rdaing to paternity, “ asthe court
consdersjust and proper inlight of thecircumstancesand in the best interests of the child.” Under that
formulation, former 8 5-1038 (b) was amended to de ete the exception for adedaration of paternity from
itscoverage. That gpproach wasabandoned infavor of the present vergon, whichmoredosdy addresses
oneof thefact patternsaddressed in TandraS. The General Assembly elected to retain the present
format and amend only 8 5-1038 (a). Thus, 8 5-1038 (b) wasleft unchanged and 8 5-1038 (a) was
amended to effect the changes deemed necessary to remedy the unfairness.  Section 5-1038 now

provides:
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“(a) Declaration of paternity final; modifications.-
“(1) Except asprovided in paragraph (2) of this subsaction, adedaraion
of paternity in an order isfinal.
“(2)(1) A dedartion of paternity may bemodified or st asde “1. inthe
manner and to the extent that any order or decree of an equity court is
subject to the revisory power of the court under any law, rule, or
established principle of practice and procedure in equity; or
“2.if ablood or genetic test donein accordance with §
5-1029 of this subtitle establishes the exclusion of the
individual named as the father in the order.
“(i1) Notwithstanding subparagraph (i) of this paragraph, adedaration of
paternity may not bemodified or set asdeif theindividua namedinthe
order acknowledged paternity knowing he was not the father.
“(b) Other orderssubject to modification.- Except for adedlaration of paternity, the court
may modify or set aside any order or part of an order under this subtitleasthe court
congdersjugt and proper inlight of the drcumgtancesand inthe best interests of the child.”

See, Md. Code (1984, 1999 Repl. Vol.), 85-1038 of the Family Law Article.

Section 5-1038 (a) must beread in context to avoid an unintended result. Soread, it becomes
clear that 8 5-1038 () (2) can neither mean, nor be read to mean, that the L egidature intended the
mandatory language of 8 5-1029, which gppliesto theinitid determination of paternity, to resultinan
absolute entitlement to blood testsfor anyonewho desiresand seeksto modify or set asdeadeclaration
of paternity. Asthis Court has previously observed, statutory interpretation

“beginswiththewordsof thegtatute, read inlight of thefull context inwhich they gppear,

andinlight of externd manifestationsof intent or generd purposeavailablethrough other

evidence. Whenthelanguageisdearly condsent with thegpparent purposeof thegatute

and theresultisnot absurd, no further researchisrequired. Moreover, theandyssof the

satute'slanguage must be undertaken fromacommonsensical rather thanatechnical,

perspective, dwaysseeking to avoid giving the Satute asrained interpretation or onethet
reaches an absurd result.”

SeeBanev. Stae, 327 Md. 305, 308-309, 609 A.2d 313, 314-315 (1992) (citationsand interna quotes

omitted). Present §5-1038 (), likeformer § 5-1038 (a), dbeit in more detail, prescribeswhen a court
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may modify or set asde apaternity order. It permits such order to be modified or set asde as other
orders or decrees of an equity court, subsection (a) (i) 1, or when ablood or genetic test, “donein
accordance with 8 5-1029" excludes the person named in the order asthe father. The amendment,
mirroring the Legidature sintent, isquite specific: it providesamechanism to avoid the harshresultsin
TandraS. by expanding the cdrcumstancesin which the court may modify apaternity order; it doesno more
nor any less. Most assuredly, the amendment does not dedl with entitlement of aperson namedina
paternity decreeto ablood or genetic test under § 5-1029 or provide any support for the notion, advanced
by the majority, that blood or genetic tests may now be ordered on demand, in aid of arequested
modification of apaternity order, for any, or no, reason, other than the uncertainty that the man may now
have concerning his paternity of a child asto whom the court entered the paternity order.

Tobesure, §5-1038 doesrefer to § 5-1029 and ablood or genetic test donein accordancewith
that section. That is, however, amost dender resd onwhich to rdy for the propodition that the Legidature,
by amending 8 5-1038, and only thet section, intended nat only to addressthe unfairess of thefindity rule
but, & thesametime, to dlow any disaffected father under apaternity order to chalengethat order and
automatically to beassisted in making the chalenge by being entitled to 8 5-1029's mandatory blood or
genetictest provison. Thereed becomeseven moredender whenitisrecdled that 8 5-1029 addresses
the pre-paternity order Stuation, when there has been no determination of whothefather is; it amply does
not gpply to the Stuation thet exidsin the case sub judice, where paternity has been determined, dbat by
agreement, and after thetimewhen ablood or genetic test could have, and would have, been ordered, hed
It been requested.

Section 5-1029 provides:



“(@ (1) The Adminigtration may regquest themather, child, and dleged father to submit to
blood or genetic tests.
“(2) if themother, child, or dlegedfather failsto comply withthe
request of the Administration, the Administration may
apply to the circuit court for an order that directsthe
individual to submit to the tests.
“(b) Onthemoation of the Adminidration, aparty to the proceeding, or onitsown maotion,
the court Shdl order the mother, child, and aleged father to submit to blood or genetic tests
to determine whether the alleged father can be excluded as being the father of the child.
“(c) Theblood or genetic testsshdl be madein alaboratory sdlected by thecourt froma
list of laboratories provided by the Administration.
“(d) Thelaboratory shdl report the results of each blood or genetictest inwritingandin
the form the court requires.
“(e) A copy of thelaboratory report of the blood or genetic test shdl be providedto the
parties or their counsel in the manner that the court directs.
“(f) (1) Subject tothe provisonsof paragrgph (3) of this subsection, the laboratory report
of the blood or genetic test shall be received in evidence if:
“(i) definite exclusion is established; or
“(ii) thetegting isaufficently extensveto exdude 97.3% of dleged fathers
who arenoat biologicdl fathers and thesatistical probability of thealeged
father's paternity is at least 97.3%.

“(2) A laboratory report isprimafacie evidence of theresults of ablood or genetic
test.

“(3) (i) Subject to the provisons of subparagraph (i) of thisparagraph, the laboratory
report of the blood or genetic test isadmissblein evidence without the presence of a
doctor or technician from the laboratory that prepared the report if the report:

“1. is9gned by thedoctor or technician who prepared or
verified the report; and
“2. datesthat theresult of theblood or genetictest isas
stated in the report.
“(i1) Whenthelaboratory report of the blood or gendtictest isadmitted in
evidence, adoctor or technician from thelaboratory that prepared the
reportissubyject to crass-examination by any party totheproceeding if the
party who desires cross-examination has subpoenaed the doctor or
technician at least 10 days before trial.
“(4) A laboratory report received into evidence establishing adatistical
probability of the dleged father's paternity of a least 99.0% condlitutesa
rebuttable presumption of his paternity.
“(g) if any individud failsto submit to ablood or genetic test ordered by the court, that
refusal, properly introduced in evidence:
“(1) shall be disclosed to the court; and
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“(2) may be commented on by couns4l.
“(h) (1) unlessindigent, the party who requestsablood or genetic test or who securesthe
gppearancein court of adoctor or technician from the laboratory that prepared the report
of theblood or genetic test isrespongblefor the cost of the test and the costs associated
with the court gppearance. However, if the requesting party prevailsin the proceeding,
the court shdl assessthe cost of theblood or genetic test or the costs associated with the
court appearance against the other parties to the proceeding.

“(2) if any party chargeable with the cost of the blood or genetictest or

the costs associated with court appearance isindigent, the cost of the

blood or genetic test or the costs associated with the court appearance

shdl beborne by the county wherethe proceeding is pending, except to

the extent thet the court orders any other party to the proceeding to pay

al or part of the cost.

“(3) Subject totheright of any party to subpoenaacustodian of records

a lesst 10 daysbeforetrid, awritten statement from the |aboratory that

prepared thereport of the blood or genetic test concerning the cost of the

test and the cost associated with the court gppearance shdl beadmissible

in evidence without the presence of a custodian of records and shall

constitute prima facie evidence of the costs.
“(i) upon motion of the Administration or any party to the proceeding and due
condderation by the court, the court shall pass atemporary order for the support of the
child if:

“(1) alaboratory report establishesadatigicd probability of paternity of

at least 99.0%; and

“(2) thecourt determinesthat the putativefather hasthe ability to provide

temporary support for the child.

Asevenacursory review of § 5-1029 makesevident, thereismoreto § 5-1029 than section (b), relating
tothe ordering of ablood or genetictest. Of particular rlevanceto thereferencein §5-1038 (a) is, |
believe, sections(c), (d), (€), and (f), pertaining to where the test isto be conducted, how reported and
theeffect of theresults. Itistotheseprovisonsthat | think the Legidature clearly had reference, not
section (b).

Thereisyet another reason why | do not believe the L egidatureintended theresult the mgority

reaches. Thedatute providesfor modification of the order in the event that anamed father obtainsablood



or genetic test excluding him asthefather; it doesnot require that such atest be obtained. Had the
Legidature intended to facilitate chalengesto paternity orders, it undoubtedly would have amended 8 5
1029to providefor testing of fathersnamed in paternity ordersor it would have Sated itsintention thet thet
bedonemoreclearly in § 5-1038; to providefor the absol ute entitlement to blood or genetictesting after
alegd determination of paternity hasbeen made, the Generd Assembly could, and, | submit, would, have
clearly gated in § 5-1038 () thet, dthough dready determined to be the father, aman neverthelesshas
an absoluteright to ablood or genetic test, thus clearly rgecting the best interest of the child standard.
| cannat believethat it chosethismethod, a best circuitousand ambiguous, to accomplish something so
important and with such potentia for mischief, not only to the children who might be affected, but to the
system itself.’

Moreover, theintent themgority attributesto the Legidatureisinconagent with the purposedriving

theamendment in thefirst place. Senator Hollinger, in her testimony before the House Judiciary

“It isnot inconceivable, and, indeed, quite probable, that there will be anumber of requestsfor
blood and genetic tests made by men who agreed to paternity, but, now, behind in paymentsor perhaps
regrettingtheinitid decigon, will takeashot at obtainingamodification; after dl, they havenothingtolose
and everythingtogain. Theonly losersunder the mgority opinion arethe children.  Thisisironic 9nce
the policy of this State as to those children has been stated clearly:

“Purpose.- The purpose of this subtitleis:

(2) to promote the general welfare and best interests of children born out of
wedlock by securing for them, asnearly aspracticable, the samerightsto support,
care, and education as children born in wedlock;

(2) toimposeonthemathersand fathersof children born out of wedlock thebasic
obligationsand respongbilitiesof parenthood; and (3) to Smplify the procedures
for determining paternity, custody, guardianship, and responsibility for thesupport
of children born out of wedlock.” (Emphasis added)




Committeedisavowed any intention toleave children“fatherlessand without support,” one of thereasons
given by Chief Judge Murphy for the decison, which heauthored, in TandraS.  Under themgjority view,
it isquite possible that many children could be left “fatherless and without support,” & least from their
parent.”

Themgority holdsthat the best interest of the child has no roleto play in the decision to modify
or st asdeapaernity order.  Underlying thisholdingisthe mgority’ sinterpretation of §5-1038 (a) to

require blood or genetic testing to be ordered pursuant to § 5-1029.° | do not quarrel with the proposition

*Themgority citesaletter contained in the Senatehill filefrom Joan M Knight, Acting Executive
Director of the Child Support Enforcement Administration, for the proposition that the Legidature
“excluded [the best interest of the child standard] from the determination of whether to set asdeaprior
paternity declaration.” ~ Md.at_ ,  A.2da__ [dipop.a 33]. Thatletter dates, “[W]eae
concerned that * the best interest of the child’ isnat provided for in Section (2) and request thet the bill be
amended to include the best interestsof the child in any decison to dissolve adeclaration of paternity.”
Asdefromthefact thet it isingppropriateto discern legidative higtory from such adocument, itinno way
necessaxily reflecting theviewsheld by even oneLegidator, when read in context of the“fairessissues’
and “inequdity” inTandraS. that the amendmentsto § 5-1038 (a) were designed to address, however,
and the overall purpose of subtitle 10, the letter was more likely dismissed and rejected as a
misinterpretation of the satute. Mogt assuredly, if concernsraised intheletter were consderedto bea
vdidinterpretation of thedatute, theLegidaturewould likely have moredearly rgected the gpplication of
the best interest of the child standard in § 5-1038 (a) and more explicitly provided for modification of
paternity blood or genetic testing proceduresin 8 5-1029, specifically by, most probably, precluding
condderation of the child swdfare beforethetest isordered.  Absent these changes, 8§ 5-1038 (a) (2)
cannot mean that the L egidature intended the mandatory language of 8 5-1029 to result in an absolute
entitlement to blood tests in cases where a declaration of paternity is sought to be modified or set aside

*The majority also states:

“[T]he plainlanguage of section 5-1038(b) statesthat “ [€] xcept for adeclaration of
paternity, the court may modify or set asdeany order or part of an order under thissubtitle
asthecourt consdersjus and proper inlight of the drcumdtancesand inthebet interests
of thechild.” (Emphasisadded.) Inother words, the* best interests’ sandardisonly to
be congdered by thetrid court in matters corollary to the paternity declaration, such as
cugtody, vigtation, “givingbond,” or “any other matter thet isrdated to the generd wdlfare
and best interestsof thechild.” See § 5-1035(a) of the Family Law Artide (enumerating

(continued...)
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that the best interest of the child is not implicated when ablood test is ordered under the latter section.

Thet section, as| have shown, governsthe Stuation when paternity is<till an open question, when therehas
been neither agreement nor adjudicationof thefact. Inthat Stuaion, the questionisoneof historical fadt,
which, until decided, cannot have anything to do with the child’s best iAtetiéBrent Situation is
presented, however, after paternity hasbeen determined, whether by agreement or adjudication. Then,
thebest interest of the child necessarily isinvolved. Thehistoricd fact of parentageno longer sandsdone;
now it isintertwined with theinterests of the child and no longer iscapable of separation. Once paternity
Isestablished, §5-1029 hasno further roleto play inthat arena. The amendment to 8§ 5-1038 does not
changethat, inmy view, without, asthereisnot in thiscase, an amendment making it 0. Contrary tothe
mgority view, whilethe amendment permitsthe modification of paternity judgmentswhen there hasbeen
blood or genetictesting and it exd udesthe named father, it doesnot addressthe named father’ sertitlement
to such testing and, consequently, it does not restrict the consideration of the best interest of the child
before any post-paternity blood or genetic testing is ordered. Thus, whether, after paternity has been
determined, there will be, or should be, ablood test ordered is not aquestion directed to § 5-1029, but

tothetrid judge, to bedecided inlight of therdevant circumstances, induding, therefore, thebest interests

®(...continued)

additiond provisonsto which acircuit court may grant an order in conjunction with a

paternity declaration).”
__Mda___, A2da__ [dipop.a32]. Despiteproposed revisonsby boththeHouseand
the Senate, 8§ 5-1038 (b) went unchanged in thefind verson of the atute. Thus, the best interest of the
child standard continuesto apply in those areaswhereit gpplied prior to 8 5-1038'samendment.  The
decison not to change the language, a mos, suggeststhat the L egidaure decided to embracethe overdl
godsand purposeof thedaute, favoringfindity of paternity judgments. It doesnot suggest a dl that the
Legidatureintended to addressthe gpplicability of the best interest of the child sandard whentheissueis
the petitioner’ sright to a blood or genetic test.
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of the child.

The casessub judice are exactly thetype of casesin which our caselaw dictates, and the Generd
Ass=mbly envisoned, that the best interest of the child andard would beapplied. Through no fault of
their own, the childrenin these caseshave been forced into highly stressful paternity proceedingsthat may
ggnificantly impact therest of their lives. Ironicaly, whilethey are at the center of these digputes, the
records contain no informeation about where they live, where they go to school, whether they are hedlthy,
wheat their current family lifeislike or even whether they are aware of these proceadings. Moreover, the
records contain little or no informeation about the rel ationship between the children and their legd fathers
who would disown them, or whether the blood testswill promoteardationship withanew parent. More
disturbing, these proceadings are occurring more than ten yearsafter the paternity of the children hasbeen
determined legdly, potentidly disrupting any Sability intheir family life, and destroying any confidencethey
may haveinour legd sysem. Inmy view, even though permitted to modify apaternity order on amore
liberd bassthan before, “the discretion to modify or set aside otherwisefind orders merdly becausethey
areentered in apaternity caseisaremedy which must be exercised with the utmost caution.” JesscaG.
V. Hector M., 337 Md. 388, 401, 653 A.2d 922, 929 (1995). Thiscaution must include consdering the
welfare of the child.

Maryland hasconsstently required that thebest interest of the child standard be gpplied in matters

affectingthewdfareof children. See, e.g., Panglev. Pangle, 134 Md. 166, 170, 106 A. 337, 338 (1919)

(holding thet the primary concernindeciding child custody casesispromoting thechild’ shighest welfare);

Turner v. Whitsted, 327 Md. 106, 117, 607 A.2d 935, 940 (1992) (holding that the best interest of the

childisthe* paramount concern” indetermining whether to order blood teststo determine paternity);
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Monroev. Monroe, 329 Md. 758, 773, 621 A.2d 898, 905 (1993) (holding that thetria court erred by
not congdering whether ordering blood teststo disestablish paternity wasin thebest interest of the child);
Sderv. Sider, 334 Md. 512, 527, 630 A.2d 1076, 1083 (1994) (holding that “the ‘ best interest of the

childgandard’ should be used in deciding whether to grant apaternity petition”); Adoption/Guardianship

No. 10941, 335 Md. 99, 113, 642 A.2d 201, 208 (1994) (holding that achild’ sinterest supercedesthat
of its natural parents).

To besure, this Court must presumethat the Legidature was aware of the body of caselaw
gpplying the best interest of the child landard when it enacted, and subsequently amended, § 51033 (a).

SeeCity of Batimorev. Hackley, 300 Md. 277, 283, 477 A.2d 1174 (1984); Board of Educ., Garrett

Co. v. Lendo, 295Md. 55, 63, 453 A.2d 1185 (1982); Williamsv. State, 292 Md. 201, 210, 438 A.2d

1301 (1981). Indeed, reading this Court’ s precedents regarding the gpplication of the best interest of the

childstandardin paternity proceedingsinvolving blood test requests, see Turner v. Whitsted, supra, 327

Md. 106, 607 A.2d 935, Monroev. Monroe, supra, 329 Md. 758, 621 A.2d 898, and Sider v. Sider,

supra, 334 Md. 512, 630 A.2d 1076, together with 8§ 5-1038 (a), as revised, makes clear that the best
interet of thechild sandard remainsapplicable. Itissignificant, | repest, thet whilemaking amendments
the Legidaturedid not providefor, or even address, the petitioner’ sentitlement totesting in 85-1038 ().
Itisaso Sgnificant that 85-1029 outlines proceduresfor theinitid paternity hearing, not its subsequent
modification.

Y e themgority ignoresthesgnificantimpact these procesdingsmay haveonthechildreninvolved.
Here, viaamodification proceeding, thetrid courtsare presented with aconflict between avdid paternity

determingtion, resulting from court proceedings, andadam of non-peternity, for the confirmation of which
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ablood test conducted in accordance with 85-1029 issought. Contrary to the mgority view, the prior
legd determination of paternity makesthedecigonto order ablood test, not asmpleoneto determinea
biologica fact, but an enormoudy complex decigon affecting thewdfare of the child whose paternity isat
issue. Theresult of the blood test may require themodification of aformer declaration, or, wherethe
partiesare married to eech other and the child isborn during themarriage, presumption of paternity, and
the uprooting of achild’ sfoundation, potentidly resultingin agnificant menta, emotiond and psychologica

stress to the child. Asthis Court noted in Monroe v. Monroe, supra:

“Significant to the best interest determination isthe desirability, from the child's
perspective, of establishing that theman that istheonly father the child hasever known....
and who hasacknowledgedthe child, is, infact, not the child'sfather. The effect of that
determingtion isnot only to establish thet the person who the child regarded as her fether,
IS, in fact, not her father, but also to establish that she has no known father.”

329 Md. a 773, 621 A.2d a 905 (emphasisadded). Hardly can one argue that the Generd Assembly
intended that the best interest of children under these drcumstances be disregarded or ignored, especidly
where paternity has been legally declared ten years prior.

Under themgority view, thetrid court isrequired, mechanicdly, to order ablood test and thusrisk
digurbing alegdly established peternity judgment, irrespective of theimpact thetest may have onthechild
or thechild sfamily life. Inmy view, even with thetechnologicd advancesand resuiting increased cartainty
of identifying the biological parentsthroughblood testing and DNA analysis, courtstill must respect and
consider the*best interest of thechild” and make adetermination independently based on thefactsinthe
record before ordering blood tests. See Monroe, supra, 329 Md. a 769, 621 A.2d at 903 (holding thet
“when information which potentialy underminesthe best interest of the child, aswell astheinterest sought

to beprotected by thelegjtimation statutes, and the policy of this State, it must firt betested inlight of [the
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best interest of the child] standard”). See also, Turner, supra, 327 Md. at 117, 607 A.2d at 940.

Many of our Sster statesagree. For example, the Supreme Court of Kansaswhen addressing
whether blood testsshould be conducted inapaternity actioninvolving competing presumptionsof patemity
held that prior to deciding whether to order blood teststo determine whether apresumed parentisthe
biologica parent, thetrid court must consider thebest interests of the child, induding itsphysica, mentd,

and emotiona needs. In Re Marriage of Ross, 783 P.2d 331, 338-339 (Kan. 1990). Inthat case, a

mother brought a paternity action on behdf of her child againgt both her former hushand and the dleged
biologicd father. When blood tests proved that the dleged biologicd father wasin fact the biologica
father, thetrial court ordered himto pay child support and granted joint custody to the mother and her
former hushand. 1d. at 333-34. TheKansasintermediate gopdlate court affirmed thetria court ruling but
held that abest interest of the child evidentiary hearing did not haveto be held before making such a
determination. Id. at 334. Criticizing theintermediate court for placing judicial economy ahead of
bastardizing achild, the Supreme Court of Kansasreversad theintermediate appell ate court with regard
to the gpplication of the best interest of the child sandard condluding that “[t]he merefiling of a paternity
action doesnot automaticaly imply that theactionisinthe child'sbest interests. A court must reach this
conclusion independently based on the facts in the record.” 1d. at 339.

Smilaly inMcDanidsv. Carson, 738 P.2d 254 (Wash. 1987), the Supreme Court of Washington

addressing competing presumptions of paternity held that:
“the merefiling of apaternity action does not automaticaly imply thet the actionisinthe

child'sbestinterest. A court must reech thisconclusion independently based onthefacts
Inthe record and the recommendations of theguardian ad litem gppointed to represent the
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interests of the child.”
Id. a 262. There, the plaintiff sought blood teststo establish hispaternity of achild bornwhilethemother
of the child was married to another man. Whileholding that it was necessary for thetria court to congder
the impact of apaternity action on the child before the paternity proceedings, the Supreme Court of
Washington reasoned:

“Child development expertswiddy sresstheimportance of sability and predictability in
parent/child relationships, even wherethe parent figureis not the naturd parent..... A
paternity suit, by its very nature, threatens the stability of the child'sworld. We are
concerned that the best interests of the child standard, too broadly interpreted, could
becomeablanket licensefor any person to disrupt long-fostered family relationshipsby
clamingto betheparent of achild. It may betruethat achild'sinterestsare generaly
served by accurate, asopposed to inaccurate or stipul ated, paternity determinations.
However, itispossblethat in some circumstancesachild'sinterestswill be even better
served by no paternity determination a dl. Thebest interests of the child Sandard does
not entitleacourt to presumethat peternity determinationisautomaticaly inthe childsbest
interest. Therefore, absent ashowing that such determinationisinfact withinthechild's
best interedts, thisstandard cannot beinvoked on behdf of someoneother thanthechild.”

Id. at 261. (citations omitted).

Other courts havefoll owed the sound reasoningin McDanidsand Ross. See, Inre Paternity of

“Adam,” 903 P.2d 207, 211 (Mont. 1995) (holding that the best interest of the child was the proper

gandard to goply in determining whether blood tests should be conducted); M.F. v. N.H., 599 A.2d 1297
(N.J. Super. 1991) (holding that although a putative father had standing to bring apaternity action, the
action could not proceed and the blood tests could not be ordered, unlessthetrid court determined that

the paternity action would servethe best interest of the child.); Weidenbacher v. Duchlos 661 A.2d 988,

993 (Conn. 1995) (recognizing that the best interest of the child isaparamount congderation in determining

whether to order blood tests); Banv. Quigley, 812 P.2d 1014, 1017 (Ariz. App. 1990) (holding thet the
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trid court must gpecificaly consder whether it would bein the best interest of the child for the caseto
proceed before a putative father may be permitted to seek blood tests in an attempt to rebut the
presumption of paternity). Moreover, dthough not spedficaly interpreting the Family Law Artidea issue

here, thisCourt in Turner, supra, 327 Md. 106, 607 A.2d 935, citing with goprova McDanidsand Ross,

held that amotion for ablood test to determine paternity wasimpeded, but not absol utely precluded, by
apresumption that aminor wasthelegitimate child of the man to whom the naturd mother wasmarried at
thetimeof birth, and therefore, thetria court could have and should have held ahearing to determine
whether ordering ablood test would beinthe best interest of thechild. 1d. at 117,607 A.2d at 940. See

aso, Monroe, supra, 329 Md. at 771, 621 A.2d at 904.

In support of its pogition that the best interest of the child should not be considered here, the
mgority relies on oneintermediate gppellate court decision from the state of Minnesota. See, Spaeth v.
Warren, 478 N.W.2d 319 (Minn. Ct. App. 1991). It arquesthat the Spaeth court, under similar factsand
interpreting astatute with similar legidative history,” held that the best interest analysiswas not to be
consderedinadjudicating paternity. Seeid. at 322. Spaeth, however, isdiginguishable. What' smore,
It emphasizes morethe unfortunate result reached in this case and doeslittle to support the mgority’ s
position.

Spaethinvalved achdlengeto asummary judgment order granted in favor of the undisputed father
inapaternity action. There, thetrid court did not join the child or the child’ smother’ shusband asaparty

and it did not consder thebest interest of thechild initsdetermination. Id. at 321-22. Themother of the

7 See UPA § 13, 9B U.L.A. 320 (1987); Minn.Stat. § 257.64 (1990).
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child and her current hushand gppedled arguing thet thetrid court should have gpplied the best interest of
the child gandard before making ajudgment of paternity. The gppdlate court rgected thisargument and
afirmedthetrid court ruling, reesoningthat “[ g child' sbest interesssmply areirrdevant tothebiologicd
determination.” Id. at 323.

Unlikethe present cases, Spaeth did not involve achdlengeto alegd judgment of paternity, nor
diditinvolveachallengeto apresumption of paternity. Wherethere are conflicting presumptions of
paternity, Minnesota courts, condstent with asignificant mgority of courtsthroughout the country, have
dearly diginguished the holding in Spaeth and consistently applied the best interest of the child gandard.

SeeKdly v. Cadado, 488 N.W.2d 822, 826 (Minn. App. 1992) (darifying that Spaeth’ srejection of the

best interest of the child Sandard is not gpplicable precedent where there are conflicting presumptions of

paternity.); Matter of Welfareof C.M.G., 516 N.W.2d 555, 560 (Minn. App. 1994) (applying the best

interest of thechild standard in determining whether ablood test should be conducted to establish paternity
and holding that “[w]here competing presumptions of paternity exi<, the determination of paternity inno

longer soldy anissueof biological fact.”); Murphy v. Myers, 560 N.W.2d 752, 756 (Minn. App. 1997)

(upholding the gpplication of the best interest of the child gandard in paternity action wheretrid court
ordered blood tests be conducted).

Thefactsin Spaeth arenot only distinguishable, but they illudrateaflaw inthemgority’ sandyss
that cannot be supported by the legidative history of the satute. Assuming arguendo asmilar factud
scenario asthat in Spaeth occurredin Maryland, applying themgjority view inthiscase, the* undisputed”
father who hasbeen legdly recognized asthe parent of the childmay decide a any time &fter the paternity

judgment to reopen the proceedings by demanding a blood test based on little more than a newly
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developed hunch that heisnot the biological father, without regard to the best interest of the child, solong
as he did not acknowledge paternity knowing hewasthe father. See 8 5-1038 (8)(2)(ii)). In addition,
ancther manmay, provided he hasstanding, reopenthelega determination of paternity by demandinga
blood test, dso without regard to the best interest of the child. | am convinced thet if thelegidatureintended
such adrastic result, it would have carefully and clearly written it into the statute.

| do, asforcefully as possible, dissent.

Dissenting Opinion follows next page:

Dissenting Opinion by Wilner, J.:
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Until October 1, 1995, Maryland law, as enunciated in Maryland Code, 8 5-1038 of the Family
Law Article, made clear that adeclaration of paternity embodied in an order entered by acircuit courtin
apaternity casewasfinal andthat such adeclaration could not later be modified or set aside onamotion
filed pursuant to Maryland Rule 2-535(b). The declaration could be reviewed in atimely-filed direct
gpped and, presumably, on amoation filed pursuant to Maryland Rule 2-534 or 2-535(a), but once 30 days
elapsed without the noting of anapped or thefiling of amotion under one of thoserules, the declaration
of paternity becametruly fina and unreviewable. That wasour holding in Tandra S v. Tyrone W., 336
Md. 303, 648 A.2d 439 (1994). Because of thewording of § 5-1038, the authority of acircuit court to
reviseitsjudgments under Maryland Rule 2-535(b) upon a showing of due diligence and either fraud,
mistake, or irregularity did not apply to declarations of paternity, and thus, evenif the person declared to
be the father could later prove through blood or genetic testing that he was naot, in fact, the father, the
declaration was not subject to revision or abrogation.

The General Assembly decided to change that law, and thus enacted 1995 Md. Laws, ch. 248.
The Act, asfindly adopted, authorized the court to modify or set asde adeclaration of paternity (1) inthe
manner and to the extent that any order of an equity court issubject to the revisory power of the court, or
(2) if ablood or genetic test donein accordance with 8 5-1029 of the Family Law Article established the
excluson of theindividuad named asthefather in the paternity order. The one limitation imposed wasthat
a declaration of paternity may not be modified or set aside if the individua named in the order
acknowledged paternity knowing that he was not the father. The Act took effect October 1, 1995.

The Legidature gave no indication in the 1995 amendment that it was to apply to orders or

declarationsof paternity already in effect. Ignoring that silence, the mgjority concludesthat the Actis,
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indeed, retroactive and alows persons who, prior to October 1, 1995, either acknowledged paternity or
were adjudicated asthefather to relitigate that issue, presumably at any timeinthefuture. It holdsthat the
normal presumption against retroactive application of statutesisovercomebecause, initsview, (1) the
Legidatureintended that the Act be applied retroactively and (2) retroactive applicationispermissible
becausethe Act isboth procedural and remedial. | most respectfully disagree with those conclusions.
Thereisno evidence that the L egidature intended ch. 248 to operate upon declarations of paternity that
had becomefinal prior to October 1, 1995; the Act isnot procedura; and athough it may beregarded as
remedid with respect to the men who were the subject of paternity declarations entered prior to October
1, 1995, it significantly impacts upon important substantive rights of both the mothersand the children
affected by those declarations.

Theegtablished ruleisthat “ | egid ative enactmentsare presumed to operate prospectively and are
to be construed accordingly.” Granahan v. Prince George's County, 326 Md. 346, 357, 605 A.2d
91, 97 (1992). Thereason for that presumption is that “ retrospective application, which attempts to
determine thelegal significance of actsthat occurred prior to the statute’ s effective date, increasesthe
potential for interference with persons substantiverights.” 1d. (citing WSSC v. Riverdale Fire Co.,
308 Md. 556, 561, 520 A.2d 1319, 1322 (1987)). Accordingly, we have held that “[t]he presumption
agang retrogpectivity is rebutted only where there are clear expressonsin the statute to the contrary; and,
even where permissible, retrospective application is not found except upon the plainest
mandate in the legidation.” Granahan, supra, 326 Md. at 357, 605 A.2d at 97 (emphasis
added). Seealso WSSC, supra, 308 Md. at 568, 520 A.2d at 1325 (“[U]nder the law of Maryland

statutes ordinarily are construed to operate prospectively, absent aclear legidative intent to the contrary.
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Further, when the General Assembly intends a statute to have a retrospective application, it knows how
to express that intent”).

The mgjority’ sfinding of legidlative intent appears to be based on (1) its own view that the
perceived injusticeto putative fathers* could not be remedied by legidation with astrictly prospective
effect,” and (2) some* genericevidence” of the L egidature sintent gleaned fromlegidative history. The
first basisarticulated by themgority issmply wrong. Retroactive applicationisnot necessary to remedy
aperceivedinjustice. Nor isthereanything inthelegidative history that comeseven closeto establishing
anintent by the Genera Assembly to makethe 1995 amendment applicable to declarations that became
final prior to the effective date of the Act.

Inlight of this Court’ s clear pronouncements on what it takesto overcome the strong presumption
agand retroactive gpplication—*“ clear expressonsinthegatute,” the” plainest mandatein thelegidation”
— itisimpermissible even to root around for snippetsin the bill filesfrom which some wesk inference of
intent may be drawn. If theintent isnot unambiguoudy expressed in the Satute, it may not beinferred. In
searching through thosefiles, however, the majority ignoreswhat may be the most significant piece of
evidence — the fiscal note prepared by the then-Department of Fiscal Services.

Inthethreeyears preceding the 1995 enactment, paternity casefilingsinthecircuit courtshad been
averaging over 26,000 per year.! Even asfar back as 1989-90, they had been averaging over 21,000 per
year. If the 1995 amendment wereretroactive, it could well apply to over aquarter million declarations,

perhaps even asmany asahalf million. Child support enforcement actions showed at least equivalent

! See ANNUAL REPORT OF THE MARYLAND JUDICIARY (1994-95) CC-8 at 47; (1993-94)
CC-8 at 47; (1992-93) CC-8 at 55.
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numbers. The potentia for men pursued for child support or women for avariety of other reasonsto seek
to relitigate the issue of paternity was enormous, indeed, overwhelming. The Department of Human
Resources noted that the bill “would permit disgruntled fathers the opportunity to challenge paternity
judgmentsin thousands of Maryland child support cases.” 'Y et the Department of Fiscd Services, relying
on information supplied by the Administrative Office of the Courts, advised the General Assembly that
“[w]hilethishill could result in an increase in reopened paternity cases, it isassumed that the additiona
workload can be absorbed within the budgeted resources of the judiciary.” If there was the slightest
indication that the bill could be applied retroactively to the enormous inventory of cases closed prior to
October 1, 1995, surely the Adminigtrative Office of the Courts would have made note of that prospect
and hedged itsrosy fiscal advice.

INnWSSC, supra, 308 Md. 556, 520 A.2d 1319, after confirming the general presumption against
the retroactive application of statutes, we noted and confirmed what may be regarded asaconverse, or
at least acorallary, principle, emanating in Maryland largely from Janda v. General Motors Corp., 237
Md. 161, 205 A.2d 228 (1964), that astatute governing procedure or remedy will be applied to “ cases
pending when the statute becomes effective.” WSSC, supra, 308 Md. at 564, 520 A.2d at 1322. The
majority attemptsto sustain the retroactive application of ch. 248 on those twin grounds— that it isboth
procedural and remedial — overlooking, of course, that the declarationsit seeksto apply the statute to
were not “pending” when the statute took effect, but had already become final.

The Act is clearly not procedural in nature. It neither creates nor alters any procedure for
establishing or adjudicating paternity. The procedure after October 1, 1995 is precisely what it was before

that date — a paternity action filed and litigated under 88 5-1010 through 5-1044 of the Family Law
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Article. All that the 1995 amendment effectively doesisto permit aman declared to be the father of a
particular child or children to petition to reopen that declaration following ablood or genetic test that
excludeshim asthefather. It isasubstantive right that did not previoudly exist. Under our holdingin
Tandra S v. Tyrone W., supra, 336 Md. 303, 648 A.2d 439, once the declaration becamefina, in
the sensethat it was no longer subject to review on gpped or pursuant to atimely filed motion under Rule
2-534 or 2-535(a), the finding of paternity wasimmune from relitigation. Chapter 248 afforded men the
right, under limited circumstances, to relitigate that determination. It gave them acause of action, even
though in the same case, that previously did not exist. That is not, in my view, merely procedural.

Nor isthe 1995 Act solely remedid in nature. Chief Judge Bell notes quite well the substantive
aspectsof thelegidation. It permitsthe court, onthebasisof evidencethat, in most instances, could have
been obtained earlier, to undo alegal relationship and with it, often, an emotiona oneaswell. That was
the policy choice that the Legidature made and had the right to make, but to suggest that there is no
substantive aspect to the amendment isto ignore the redlity of itseffect. | fully understand the view
expressed by the dissenting judgesin Tandra S, which obvioudy was persuasiveto the Legidature, and
| make no comment, oneway or the other, on the merits of that view from the perspective of socid palicy.
Whether good policy or bad, thefact isthat the accomplishment of its objective necessarily leaves children
legally fatherless, sometimesemotionally fatherless, without an existing order of paternal support, and
without an ability to inherit fromaman previoudy adjudicated to bethe child’ sfather. It dborogates, aswell,
the support flowing to the mother or other custodian of thechild. The hopethat, someday, the“true’ father
may be discovered and substituted — the likelihood of which, | suspect, islargely remote — does not

diminish the immediate substantive effect of setting aside an established paternity declaration.
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For thesereasons, | would hold that the 1995 amendment is not retroactive and does not apply
to declarations of paternity that werefina prior to October 1, 1995. | would reverse the judgment of the
Court of Specia Appealsin No. 136 and affirm the judgments of the Circuit Court for Baltimore City in
Nos. 117 and 137.

Judge Rodowsky has authorized me to state that he joinsin this dissenting opinion.

-20-



Langston v. Riffe; Langston v. Locklear; Danielle R. v. Tyrone W.,

Nos. 117, 137, 136, September Term, 1999

Headnote:

Thisisthe consolidation of three separate paternity disputes. In each case, the
man previously adjudged to be the father of achild in a prior paternity poesig
sought to st aside that prior judgment based on dleged new evidence that heisnat, or
may not be, the actual father. Maryland Code (1984, 1999 Repl. Val.), section 5-
1038(8)(2)(i)2 of the Family Law Article wasintended by the Legidatureto be applied
to dl paternity cases, whenever initiated. Therefore, anyonewho has had a paternity
declaration entered against him prior to October 1, 1995, without blood and genetic
tedting, generdly may initiate proceedingsto modify or st asdethat declaration. Inthose
proceedings, the putative father may, by motion, request ablood or genetic tet, pursuant
to Maryland Code (1984, 1999 Repl. Val.), section 5-1029 of the Family Law Article,
in order to confirm or deny paternity. A determination of the best interests of thechildin
ordering therequested testing, or inthe consderation of paternity, whether origina or
revised, isingppropriate. Accordingly, inthecaseof TyroneW., weaffirmthe Court of
Specia Appeds, in Langston’ s cases, we vacate the dismissal of his complaintsand

remand the case for further proceedings.



