James M chael lLaFaivre v. State of Mryland, No. 93, Septenber
Term 1994.

[Crimnal Procedure - Appeal From District Court \Were State Had
Nol Prossed And Stetted Certain Counts O Single Chargi ng Docunent.
Hel d: Absent Plea Agreenent, State May Not Try Nol Prossed Counts

On Sane Chargi ng Docunent; But State May Revive Stetted Charge. ]



Circuit Court for Howard
County Case #28584

IN THE COURT OF APPEALS OF MARYLAND

No. 93

Septenber Term 1994

JAMES M CHAEL LAFAI VRE

STATE OF MARYLAND

El dri dge
Rodowsky
Chasanow
Kar wacki
Bel |
Raker
McAuliffe, John F.
(retired, specially assigned),

JJ.

Opi ni on by Rodowsky, J.

Filed: April 13, 1995



This case involves some basics of crimnal procedure. The
petitioner was prosecuted in the District Court of Maryland on a
mul ti-count chargi ng docunent under which the petitioner was found
guilty on one count, after the State had stetted another count and
had entered nolle prosequis to still others. The issue is whether,
on a de novo appeal, the State nay prosecute in the circuit court
as to all of the charges on that sane chargi ng docunent. W hold
t hat because there was no new charging docunent in the circuit
court, de novo trial of the nol prossed charges was inproper. De
novo trial of the stetted charge, however, was proper.

Pursuant to a seven-count statenent of charges filed in the
District Court in Howard County, petitioner, Janmes M chael LaFaivre
(LaFaivre), was accused of commtting in Novenber 1992 the
following violations of Maryland Code (1957, 1992 Repl. Vol.),
Article 27: (1) 8 31B, breaking and entering a storehouse, etc.,
of another; (lIl) & 490, rogue and vagabond; (Il1l) § 349,
unaut hori zed use; (I1V) and (V) 8 342, theft of property having a
val ue over $300; and (M) and (M) 8 342, theft of property having
a val ue under $300.

LaFai vre, who was represented by counsel, unsuccessfully noved
to suppress in the District Court, and trial there was then set for
a date in April 1993. Prior to the comrencenent of trial, the
St ate anmended the unauthorized use count to charge LaFaivre with
abandoning or refusing to return a rental vehicle in violation of

Art. 27, 8§ 206. This anendnent was accepted by the defense. On
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nmotion of the State, and w thout objection, the court marked the
rogue and vagabond charge "stet" on the docket. The State then
said that "[i]t is our understanding we will be proceeding [on the
rental vehicle charge] by way of a not guilty agreed statenent of
facts and the State wll be nol prossing all of the renaining
counts, Your Honor."

The court heard the agreed statenment of facts, denied
LaFai vre's notion for judgnment of acquittal, and found the defendant
guilty of refusing to return a rental vehicle. LaFai vre was
sentenced to confinenment for one year, with 208 days suspended and
157 days of tinme served credited, and he was ordered to pay a fine
of $500 whi ch was suspended and to make restitution in the anpunt
of $874. 50.

LaFaivre appealed to the Crcuit Court for Howard County.
When the case cane on for hearing on the renewed notion to
suppress, the State noved, in effect, to renove the rogue and
vagabond charge fromthe stet docket, to reinstate the counts which
had been nol prossed in the District Court, and to proceed to tri al
on all of the counts as set forth in the District Court charging
docunent, as anended. Over objection by LaFaivre, the circuit
court ruled that six of the original counts, i.e., the nol prossed
charges and the stetted charge, were properly before the circuit
court, as well as anmended Count 111. Subsequently, the court

denied the notion to suppress.
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In March 1994 a jury found LaFaivre guilty on all counts. H's
sentence effectively amunted to six years of confinenent
consecutive to any sentence that he was then serving, with credit
of 157 days for tine served.

LaFaivre petitioned for certiorari to this Court which was
gr ant ed. H's petition raises the single issue of whether the
stetted and nol prossed charges could be heard in the circuit court
on appeal fromthe judgnent of conviction.

Appeal s from convictions in the District Court are de novo
proceedi ngs. M. Code (1974, 1989 Repl. Vol., 1994 Cum Supp.),
8 12-401(f) of the Courts and Judicial Proceedings Article (CJ).
Basically a de novo appeal from a judgnment of conviction in the
District Court proceeds on the same chargi ng docunent on which the
judgnent was entered in the District Court. Maryland Rule 7-112,
concerni ng appeal s heard de novo, states:

"(c) Procedure in Crcuit Court. --

(1) The form and sufficiency of pleadings in an
appeal to be heard de novo are governed by the rules
applicable in the District Court. A charging docunent
may be anmended pursuant to Rule 4-204."

Further, Rule 4-201(c) states:

"In the circuit court, an offense nmay be tried

(3) on a charging docunent filed in the District
Court for an offense within its jurisdiction if the
defendant is entitled to and demands a jury trial or
appeals fromthe judgnent of the District Court."
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Were the District Court chargi ng docunent contains multiple
counts, this Court has held that the appeal from the judgnment of
convi ction includes not only the counts on which sentence has been
i nposed, but also those counts that were nerged by the D strict
Court into counts on which sentence was inposed.! See Lewi s v.
State, 289 Md. 1, 421 A 2d 974 (1980). In Pinkett v. State, 30 M.
App. 458, 352 A 2d 358, cert. denied, 278 Ml. 730 (1976), the Court
of Special Appeals stated that a de novo appeal "nmust be tried on
t he chargi ng docunment on which the trial was had in the District
Court." 1d. at 468, 352 A . 2d at 365. "If the trial in the circuit
court is not upon the sane charging docunent as was the trial in
the District Court, the trial in the circuit court would be an
original trial, not a trial anew, afresh, or again, so as to be a
trial de novo." Id. at 469, 352 A 2d at 365. The court found

"plain intent fromthe statute and rules that a trial de

novo in a crimnal case on appeal to the circuit court

froma final judgnent of the District Court shall proceed

only on the sane chargi ng docunent which was the basis of

the original trial."

ld. at 469, 352 A 2d at 366. W agree.

lAppeal will also lie if the inposition or execution of
sentence is suspended and if sentence is inposed or suspended
followng a plea of nolo contendere or of quilty. G § 12-

401(b) (2) and (f).
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I
The breaking and entering count and the four theft counts
agai nst LaFaivre were nol prossed in the District Court pursuant to
Rul e 4-247(a) which provides:
"The State's Attorney nmay termnate a prosecution on a

charge and dismss the charge by entering a nolle
prosequi on the record in open court."”

In Ward v. State, 290 Md. 76, 427 A 2d 1008 (1981), we said

t hat

"while a nolle prosequi discharges the defendant on the
char gi ng docunent or count which was nolle prossed, and
while it is a bar to any further prosecution under that
chargi ng docunent or count, a nolle prosequi is not an
acquittal or pardon of the underlying offense and does
not preclude a prosecution for the sanme offense under a
di fferent chargi ng docunent or different count.”

Id. at 84, 427 A 2d at 1012-13. We concl uded:

"In sum apart from circunstances governed by the
prohi bition agai nst doubl e jeopardy or other crimnal |aw
requi renments, the normal effect of a nolle prosequi in
this State, whenever entered, will be to preclude further
prosecution on the chargi ng docunent, or count ... which
is nolle prossed. It will not normally prevent a
prosecution for the sanme offense under another charging
docunent or another count."

ld. at 101, 427 A 2d at 1022. See also State v. Mulden, 292 M.

666, 441 A.2d 699 (1982).

In the instant case the State did not file a new charging
docunent, but instead sought to proceed under the District Court
statenment of charges. Under the ordinary rule the prosecution

under the District Court charging docunent was termnated as to
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Counts I, 1V, V, VI, and VII| when the State nol prossed those
char ges.

The State seeks to bring LaFaivre's prosecution within an
exception to the rule requiring a new charging docunent to
reinstate nol prossed charges. The exception lies where a nolle
prosequi is part of a plea bargain that is breached by the accused.
Ward descri bes the exception as foll ows:

"Not only does a nolle prosequi |eave a defendant open

for prosecution for the sane offense under a different

charging docunent or count, but there are limtations

upon the principle that a nolle prosequi finally

termnates a prosecution under a particular charging

docunent . Thus, where the nolle prosequi as to one
charge is induced by a guilty plea on another charge as

part of an express or inplicit plea arrangenent, and the

def endant thereafter successfully challenges the validity

of the guilty plea and obtains a new trial, thereby

rescinding the plea arrangenent, the new trial ordinarily

may, at the State's election, enbrace the nolle prossed

charge without the necessity of the State's obtaining a

new chargi ng docunent. This is true regardl ess of

whet her the nolle prosequi was entered before or after

the attachnent of jeopardy at the first trial."

290 Md. at 84-85 n.7, 427 A 2d at 1013 n.7 (citing Sweetw ne v.
State, 288 M. 199, 203, 421 A 2d 60, 62, cert. denied, 449 U. S
1017, 101 S. . 579, 66 L. Ed. 2d 477 (1980); Mller v. State, 272
Md. 249, 256, 322 A 2d 527, 531 (1974)). See also Mason v. State,
302 Md. 434, 488 A 2d 955 (1985); Mulden, 292 Ml. at 673-74 n.6,
441 A.2d at 703 n.6. Were the accused breaches a pl ea agreenent,
a court, at the option of the State, will consider the parties
restored to their positions prior to the breach, and, in that way,

the nol prossed charges may be revived.
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Al though there are indications in the record of the
proceedings in the District Court that there was an agreenent
between the State and LaFaivre, the record directly reflects only
the anmendnment to a less serious charge, the stet, the nolle
prosequis, and proceeding on a not gqguilty agreed statenent of
facts. To attenpt to infer fromthis record that LaFaivre agreed
that there would be no appeal is sinply to speculate. |ndeed, that
specul ation is contradicted by the District Court judge's advice to
LaFai vre concerning his right to appeal, as to which the State took
no exception. Thus, the ordinary rule concerning the effect of a
nol |l e prosequi applies here.

[

The rogue and vagabond charge agai nst LaFaivre was stetted at
the commencenent of the District Court trial pursuant to Rule
4-248(a) which provides:

"On nmotion of the State's Attorney, the court may

i ndefinitely postpone trial of a charge by marking the

charge 'stet' on the docket. ... A charge may not be

stetted over the objection of the defendant. A stetted
charge may be rescheduled for trial at the request of
either party within one year and thereafter only by order

of court for good cause shown."

As early as State v. Mrgan, 33 Ml. 44 (1870), this Court
di stingui shed a stet froma nolle prosequi by stating that "where

a stet has been entered in a crimnal case, it is not ordinarily a

final determnation or acquittal of the party accused; but he
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remains |iable to be proceeded agai nst under the sane indictnent."”
|d. at 46 (enphasis added).

The rule that, where charges have been stetted, the accused
remains liable to be proceeded against under the same charging
docunent is al so recogni zed in Mulden, 292 Ml. 666, 441 A 2d 699;
State v. Weaver, 52 Ml. App. 728, 451 A 2d 1259 (1982); State v.
Jones, 18 Md. App. 11, 305 A 2d 177 (1973); Smth v. State, 16 M.
App. 317, 295 A . 2d 802 (1972), cert. denied, 267 M. 744 (1973);
Regle v. State, 9 Md. App. 346, 264 A 2d 119 (1970). See also L
Hochhei mer, The Law of Crines and Crimnal Procedure 8 153 (2d ed.
1904). Because LaFaivre's de novo appeal proceeded on the sane
char gi ng docunent on which proceedings in the District Court were
based, the rogue and vagabond charge could be, and was, reactivated
in the circuit court.

This appeal does not present the issue of whether, as the
result of a plea bargain, the State has bound itself not to revive
a charge that is marked on the docket as "stet." LaFai vre's
position, unlike that of the State on the nol prossed charges, is
that "[t]he facts in Petitioner's case do not support the concl usion
that the State's decision to nolle pros and stet the remaining
charges and Petitioner's decision to proceed on a not quilty
statenent of facts were part of a plea agreenent." Petitioner's

Brief at 10.
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Thus, the rogue and vagabond charge, in addition to the rental
vehi cl e charge on which the judgnment of conviction had been entered
inthe Dstrict Court, were both properly submtted to the jury in
the circuit court. The judgnents of conviction entered on the
guilty verdicts on those two charges will be affirned.

JUDGMENT OF THE CRCUIT COURT FOR

HOMRD COUNTY AFFI RVED AS TO COUNT

I (ROGUE AND VAGABOND) AND COUNT

11 (REFUSAL TO RETURN RENTAL

VEHI CLE) . JUDGMENT OF THE CIRCU T

COURT FOR HOMRD COUNTY REVERSED AS

TO COUNT | (BREAKI NG AND ENTERI NG A

STOREHOUSE, ETC. ) AND COUNTS |V

THROUGH VI (THEFT). COSTS TO BE

PAI D BY HOMRD COUNTY, MARYLAND.




