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This dispute arises from exceptions filed by J. Ashley
Corporation, appellant, to a trustees’ foreclosure sale held on
Cctober 5, 1998. John S. Burson and WIlliam M Savage,
substitute trustees, are the appellees herein. Following a
hearing, the Circuit Court for Prince George’s County overruled
appel l ant’ s exceptions. Thereafter, appellant noted this appea
and presents two questions for our consideration, which we have
rephrased slightly:
l. Did the trial court err in overruling appellant’s
exceptions to the foreclosure sale on the ground
that the Trustees appeared |late at the appointed
place of sale and began the sale forty-five
m nutes after it was scheduled to occur?

1. Did the trial court err by overruling appellant’s
exceptions to the foreclosure sale on the grounds
that the Trustee accepted a witten bid to
pur chase t he secured property from t he
foreclosing party, who did not appear at the

sal e?

For the reasons stated below, we shall affirm

FACTUAL SUMVARY?!
A foreclosure sale of appellant’s property, which was
| ocated in Tenple Hills, was scheduled to occur at the
courthouse in Upper WMarlboro on QOctober 5, 1998, at 1:58 p.m

At issue here is the manner in which the sale was ultimtely

! Because the wunderlying facts that gave rise to the
foreclosure sale are not at issue here, we need not recount them
in our factual summary.



conduct ed.

On Novenber 23, 1998, appellant filed exceptions to the
sal e. In the exceptions, appellant contended that Tracy
Plunmer, an agent for Washington Mitual Bank, FA, “bid the
property in for $125,000.00 as the noteholder,” and was not
present “when the sale was knocked down.” Appel I ant al so

all eged that the sale was scheduled to begin at 1:58 p.m, but

neither the auctioneer nor the trustees appeared “until much
|ater to start the auction.” In support of its allegations,
appel lant submtted two affidavits. One was from Joseph L

Curtis, appellant’s president, and the other was from Col ease
Di xon, “the holder of the second trust.” Curtis averred that he

was present at the auction at 1:58 p.m, but “neither the

auctioneer nor the trustee appeared until nuch later into the
next hour.” He also clainmed that Tracy Plummer “did not bid nor
was present at the auction.” D xon’s affidavit was al nost

identical to Curtis’s affidavit wth respect to the above-
recited factual assertions.

In their answer to appellant’s exceptions, appel | ees
conceded that the Noteholder’s agent submtted a witten bid and
was not present at the auction. They clainmed, however, that it
“was the only and highest bid.” Mreover, appellees naintained

that the trustees were present at the scheduled tine of sale.



Further, they asserted that the auctioneer, Ron Wst, was
present “from the first of a series of sales comencing on or
about 1:30 p.m,” and that the sale was held on tine. In their
affirmati ve defenses, appellees also contended that, even if
appellant’s allegations were true, appellant failed to allege
harm or prejudice, and failed “to even speculate that
prospective bidders appeared and left” because of the alleged
del ay. Appellees also asserted that “Nothing prohibits a |ender
at whose behest a Trustees’ Sale is initiated fromentering its
one price witten bid. There is no requirenment that an agent of
the lender . . . Dbe physically present to enter into bid. At
this sale there was no conpetitive bidding.”

At the exceptions hearing held on February 26, 1999,
appellant’s counsel advised the court that the sale was
scheduled to begin at 1:58 p.m, but the proceeding began at
| east forty-five mnutes |ate. Further, appellant’s attorney
argued that it was inproper for the trustees to accept a witten
bid from soneone who was not present at the sale. Appel l ant’ s
counsel argued: “[Y]ou cannot nmake bids in witing by people who
are not present at the foreclosure sale.”

Appel l ant’s counsel elected to proceed by way of proffer
representing to the court that he had two w tnesses who were

prepared to testify as follows: 1) the two wtnesses “were



present for the sale at 1:58 p.m The Trustees showed up late
to the sale”; and 2) that “people showed up at 1:58 p.m asking
about the sale, and when the Trustee wasn't there, they left.”
As to the issue of delay, the court responded:
That’s not a basis, so |I wll concede that. I
will assune what you say is right. If it had been
heard before that, before people had tinme to show up
| woul d be seriously upset.
Wth respect to the witten bid submtted by the agent of the

not eholder, the court reasoned that the “noteholder can bid

through the Trustee . . . . [T]he Trustee [can] wear two hats.”

In response to appellant’s argunent, appellees noted that
the witten exceptions did not include the contention, nade for
the first time at the hearing, that prospective bidders were
present at the auction and left after the 1:58 p.m starting
time because of the delay. Appellees’ counsel also pointed out
that “it’s not clained that the Trustee was not present.”

After appellant’s counsel affirmatively indicated that there
were no other grounds for exceptions, the court overruled the
exceptions.

DI SCUSSI ON
A

Appel l ant conplains that the trial court erred in overruling

the exception that was predicated on the ground that the
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proceeding was unduly delayed because it began forty-five
mnutes later than schedul ed. Appel l ees  counter t hat
appel lant’s conplaint cones at the “eleventh hour” and that, in
any event, it does not constitute a basis to set aside the sale.
We agree with appell ees.

At the outset, we observe that appellant contended in its
brief and at oral argunment that it proceeded below by way of
proffer and that the <court accepted its proffer as true.
Appel  ees dispute that the court accepted counsel’s assertions
as part of the proffer. Upon our review of the record, we agree
with appellees that the court did not indicate that it had
accepted as true all of counsel’s representations. As we noted,
counsel for appellant advised the court that he had two
W t nesses who were available to testify. Yet he did not nention
that the wtnesses would testify to a delay of 45 mnutes with
respect to the start of the sale. | ndeed, neither the witten
excepti ons, the tw affidavits appended to the witten
exceptions, nor the proffer itself referred to the sale
occurring 45 mnutes |ate. I nstead, at the argunent below, it
was appellant’s counsel who made that claim Wth respect to
the delay, appellant’s counsel said only that the wtnesses
“were present for the sale at 1:58 p.m The Trustees showed up

late to the sale.” He also proferred that people who were



present for the sale left when it did not begin as schedul ed.
In response to the matter of the delay, the court said: “That’s
not a basis, so | will concede that. | wll assunme what you say
is right.”

Even if the length of the delay were accepted as part of the
proffer, we perceive no error. W explain.

A foreclosure sale is governed by Ml. Code (1974, 1996 Repl.
Vol . 1999 Supp.), 8 7-105 of the Real Property Article (“RP.")
and the Maryland Rul es. Maryl and Rul e 14-305(d) provides that
if a party perceives an irregularity, it my file exceptions to
the sale of property. The burden is not on the trustee to show
that the sale was valid, however. | nstead, the burden is upon
the exceptant to show that the sale was invalid. Ten Hills Co.
v. Ten Hills Corp., 176 M 444, 449 (1939) (citation omtted);
PAS Realty, Inc. v. Rayne, 46 M. App. 445, 446, cert. denied
289 Md. 739 (1980).

To be sure, “[t]he trustee is bound to exercise the sane
degree of care, diligence and judgnent in selling the property
that a prudent person of ordinary business experience would
exercise in selling his or her own property to the best
advantage.” Pizza v. Walter, 345 Md. 664, 681 (1997); see Janes
H. Robertson Mg. Co. v. Chanbers, 113 M. 232, 238 (1910).

Thus, “[t]he trustee not only represents the holder of the note



secured by the deed of trust, but also the owners of the
property,” who may be entitled to any surplus remaining after

paynment of the note and rel ated expenses. Waters v. Prettyman,

165 Mi. 70, 75 (1933).

Nevert hel ess, a court will not set aside [a foreclosure]
sale nerely because it brings loss and hardship upon the
nort gagor.’” Hurl ock Food Processors |nv. Assocs. V.
Mercantil e-Safe Deposit and Trust Co., 98 M. App. 314, 347
(1993), cert. denied, 331 M. 211 (1994) (quoting Bachrach wv.
Washi ngton United Coop., 181 M. 315, 324 (1943)). I n Hurl ock
we said: “‘It is essential to the pronpt admnistration of
justice that the rule be inviolably observed that no court shal
set aside a foreclosure sale nerely because of harmess errors
or irregularities . . . or for any slight or frivolous reasons
not affecting the substantial rights of the parties.”” 98 M.
App. at 329 (quoting Bachrach, 181 Ml. at 320).

When a sale is attacked, “it nust be shown that the trustee
did not abuse the discretion reposed in him and that the sale
was made under such circunstances as mght be fairly cal cul ated
to bring the best obtainable price.” Waters, 165 M. at 75.
The Court in Waters made clear that, in selling the property, a
trustee nmust “‘act in a prudent and business-like manner, wth
a view to obtain as large a price as mght, with due diligence
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and attention . . . .’7 \Wters, 165 Md. at 75-76 (quoting Gould
v. Chappell, 42 M. 466, 470 (1875)) (original enphasis in Gould
omtted). If the sale is nmade with “haste and inprudence,” or

if the trustee fails to invite conpetition or adopts an
i njudi cious and disadvantageous node of selling the property,”
the sale should not be ratified. Gould, 42 Mi. at 470. In sum
the test is whether the trustee sold the property “under such
conditions and ternms as to advertisement and otherw se, as a
prudent and careful nman woul d enpl oy, seeking to obtain the best
price for his own property[.]” Waters, 165 MI. at 74 (citations
omtted); see PAS Realty, 46 Md. App. at 448.

The case of Ten Hills Co. v. Ten Hlls Corp., 176 M. 444
(1939), is instructive. There, the nortgagor excepted, inter
alia, on the grounds that the sale price was grossly
insufficient and the sale was inadequately advertised. But, the
nortgagor did not identify anyone who would have paid nore for
the property than the price reported by the trustee, and offered
no evidence that the property was worth nore than that price

| d. at 449. The Court upheld the sale, concluding that *“any

resale would be an idle experinent wthout prom se of benefit to

the nortgagor or the nortgagee.” ld. at 455. It reasoned
that, “[i]n the absence of any showi ng of prejudice,” the Court
will not “interfere with a sale fairly nade because of trivia
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di screpanci es or inconsequential errors.” Id. at 449. Thus,

it said that “*non-prejudicial inaccuracies or irregularities in
the notice or conduct of a sale . . . will not vitiate a sale.’”
ld. at 451 (citations omtted). Moreover, a sale will not be
set aside on the basis of “nere inadequacy of price,” Ten Hlls,
176 Md. at 449, unless the price is “so glaring and pal pabl e as
to indicate fraud or wunfairness, or suggest that the trustee

| acked the judgnent and skill necessary to any adequate
adm ni stration of the duties of his office.” Id.

Ruby v. Bowlus, 217 M. 115, cert. denied, 358 U S. 856
(1958), is also noteworthy. In that case, the appellant, a
Seventh Day Adventist, conplained about a sale held on a
Sat urday, because persons of that faith are not permtted to
engage in secular activities on Saturday. ld. at 121. The
Court found, however, that there was no showing that a
prospective bidder was actually prevented from bidding by reason
of the day of the sale. Nor was there any showing that the
appel l ant even asked the trustee to change the day of sale.
Because the appellant could not denonstrate any “actual
prejudice or any effort to change the day of the sale,” the
Court concluded that his conplaint |acked nerit. ld. at 122.

Wlson v. Cory, 228 MI. 561 (1962), also provides guidance.
There, the nortgagors-appellants conplained that a sale was
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conducted as to “encourage inadequacy of price, conf use
prospective bidders, suppress conpetition, and stifle or chill
the bidding.” I1d. at 563. These contentions were based on the
fact that the highest bidder had been discourteously treated by
the auctioneer, who was attenpting to qualify another bidder for
sale of the property. The property was sold to the other bidder
for $33,000.00, but the exceptant testified that she and her
husband were prepared to pay $40,000.00 to acquire the property.
ld. at 563-64. Even in view of these irregularities, the Court
acknow edged that there was no evidence to show that prospective
bi dders were prevented from bi ddi ng. ld. at 565. In addition

there was no evidence that the auctioneer received or refused to
accept any bid higher than $33,000.00. Therefore, the Court
held that the alleged stifling of the bidding was not
sufficiently denonstrated. 1d. at 565.

In its brief, appellant cites Preske v. Carroll, 178 Ml. 543
(1940), for the proposition that a foreclosure sale held at a
time other than the appointed time should not be upheld. The
Court said: “It is an elenmentary principle of Ilaw that a
forecl osure sale should be held at the time and place nentioned
in the notice of sale, and any sale held at a tinme other than
t hat appointed should not be confirmed by the court.” [d. at

548 (citation omtted). Preske is factually inapposite,
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however, because it involved an allegation that the sale of
property occurred before the advertised tinme, not after the
schedul ed timne. See also Silver Spring Dev. Corp. v. Cuertler,
257 M. 291, 295-96 (1970)(rejecting an exception to a
foreclosure sale based on a claim that the sale began at 9:34
a.m instead of 9:30 a.m). Nevertheless, it is significant
that the Preske Court made clear that “no exceptant to a sale is
entitled to obtain the aid of [a] court . . . unless he offers
to pay a higher price for the property, or at |east gives
assurance that sone other person would be likely to do so, even
though there may be some irregularity in the conduct of the
sale.” Preske, 178 M. at 550. As no such assurance was
provi ded, the Court upheld the sale.

In applying the principles gleaned fromthe above cases, we
are satisfied that the court did not err. Even assum ng that
the sale began 45 mnutes late, the length of delay, under the
ci rcunstances, does not amount to the kind of irregularity that
warranted an order setting aside the foreclosure sale.
Mor eover, appellant failed to show any harm or prejudice from
the del ay. Al t hough appellant proferred that there were
“people” present at the sale who left because the sale did not
begin on tinme, that vague contention was not enough to establish

harm or prejudice. Appel lant did not present any particular or
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specific information showi ng that the “people” were prepared to
bid on the property, or that they would have bid nore than the
anount for which the property was ultimtely sold. In view of
t he conspi cuous absence of even the slightest evidence of actual
prejudice, we shall uphold the trial court’s determ nation that
appel l ant’ s exception, based on the assertion that the sale did

not proceed at the scheduled tine, |acked nerit.

B

Appel l ant contends that the trustees acted inproperly by
treating the noteholder differently and accepting a witten bid
when ot her prospective bidders had to be present at the tine of
the foreclosure sale. In so doing, appellant asserts that the
trustees “affirmatively acted in the place of the notehol der.”
Appellant’s conmplaint that the trial court erred in overruling
its exception on the ground that the trustees accepted a witten
bid from a noteholder who was not present when the sale was
“knocked down” is equally unavailing.

A nortgagee is “permitted to bid as freely and as fully as
any other person desiring to purchase the property . . . .7
Hei ghe v. Evans, 164 M. 259, 270 (1933); see Hurlock, 98 M.
App. at 329. RP. 8 7-105(5)(e), entitled “Secured party may

purchase at sale,” provides: “No title to property acquired at
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sale of property subject to a nortgage or deed of trust is
invalid by reason of the fact that the property was purchased by

the secured party, his assignee, or representative, or for his

account.” Nevert hel ess, such transactions “w Il be scrutinized
with the utnost care, and will be avoided upon slight evidence
of . . . wunfairness . . . .7 Hei ghe, 164 M. at 270; see
Hurl ock, 98 M. App. at 329. Consequently, “[w hen the

purchaser at the foreclosure sale is the nortgagee or his
assignee, the Courts wll examne the sale closely to determ ne
whether or not it was bona fide and proper . . . . [and] wll
set aside such a sale wupon ‘slight evidence of partiality,

unfairness or a want of the strictest good faith. Sout hern

Maryland G I, Inc. v. Kamnetz, 260 M. 443, 450 (1971) (citing
Hei ghe, 164 M. at 270).

In Pas Realty, 46 Mi. App. 450-52, we upheld the nortgagee’s
purchase at a foreclosure sale because of the |ack of evidence
that the sale was inproperly advertised or conducted. W
acknow edged, however, that although a secured party is not
barred from purchasing at a foreclosure sale, the «courts
““should exercise a greater degree of caution in passing upon
the ratification” of such a sale. ld. at 446 (quoting Walton
v. Washington County Hospital Ass’'n, 178 M. 446, 451 (1940));

see Silver Spring Dev. Corp. v. Cuertler, supra, 257 M. 291,
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298 (concluding that “[a]lny person is qualified to purchase at
a foreclosure as long as it does not interfere with any duty he
has to performwith respect to the foreclosure.”); Hurlock Food
Processors, supra, 98 M. App. 314, 333 (concluding that a
secured party is entitled to bid).

Because there is no blanket restriction in Maryland that
bars a trustee from accepting a witten bid on behalf of a
| ender, the court was required to consider the proffer to
determne whether it showed a lack of good faith or was
otherwise unfair. No such evidence was proffered. The trustees
did not bid on their own behalf, nor did they receive persona
benefit from the sale of the property. In addition, the
trustees did not act in place of the noteholder, but nerely
accepted its witten offer to purchase the property. Mor eover
no other party placed a bid, witten or otherw se, at the sale.
Further, appellant presented no evidence that any potential
bi dder was discouraged from doing so, or that the trustees
di sregarded a bid from a bidder who was in fact present when the
sale “knocked down.” Therefore, we cannot say that the trial
court erred in overruling the second exception.

JUDGMVENT  AFFI RVED. COSTS TO BE
PAI D BY APPELLANT.
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