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A police departnent’s regul ati on of secondary enpl oynent by
police officers is a matter wthin the internal operating

procedure of the Departnent and does not require County
Counci | approval.
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On August 21, 1997, appellants, Howard County Police
O ficers Association, Inc. and police officers Aenn M Wir and
Jerry B. Schlossnagle, filed a conplaint for declaratory judgnment
inthe Crcuit Court for Howard County. The suit was filed
agai nst appel | ees, Howard County, Maryland and Janes N. Robey,
Chi ef of the Howard County Police Departnent, and sought a
decl aration that Howard County Police Departnment General O der
92-07, ADM 07 was unenforceabl e because it had not been
pronmul gated in accordance with applicable | aw

Ceneral Order 92-07 was issued by Chief Robey on July 1,
1992. It was entitled “Secondary Enploynent,” and provides in
pertinent part as follows:

VITI. SECONDARY EMPLOYMENT REQUESTS

A Oficers wwshing to engage in security
rel ated secondary enpl oynent, the
servi ce of subpoenas or other court-
ordered civil documents, training or the
application of work-rel ated experience
must secure witten approval fromthe
Chi ef of Police through the chain of
command. :

(Enmphasis in original).

Section I11.D. of General Order 92-07 defines security
rel ated secondary enpl oynment as “any enploynment where the
enpl oyee is hired for the express purpose of protecting the
proprietary interests of the enployer.”

On June 24, 1996, Oficers Wir and Schl ossnagle were

enpl oyed part-tine selling tee-shirts at a concert at the
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Merriweat her Post Pavilion in Colunbia, Maryland. Wile so

enpl oyed, the officers seized tee-shirts from unauthorized
vendors. The legality of that action is apparently not in

di spute except as it relates to the issue before us. Subsequent
to the seizure, the Howard County Police Departnment initiated

di sci plinary proceedi ngs against Oficers Weir and Schl ossnagl e,
charging themw th violation of General Oder 92-07. The
position of appellees is that the officers were engaged in
“security rel ated” secondary enploynent, thus requiring approval
of the Chief of Police for that enploynent. It is undisputed

t hat such perm ssion had not been obt ai ned.

The adm ni strative hearing process was stayed pending a
resolution of the declaratory judgnent action. On May 29, 1998,
the circuit court held that General Oder 92-07 was valid.

Di scussi on

Appel l ants do not chal l enge the assertion that the officers
were engaged in “security related secondary enploynent” but rely
on (1) a provision in the Howard County Charter and (2) the
Howard County Adm nistrative Procedures Act for the proposition
that General Order 92-07 is unenforceable. The Howard County
Charter, in 8 302, delineates the authority of the County
Executive (ironically, Chief Robey subsequently was el ected
County Executive of Howard County in 1998). Section 302(i)

provi des the foll ow ng:



Powers and duties. The Executive shall be
responsi bl e for the proper and efficient

adm ni stration of such affairs of the County
as are placed in his charge or under his
jurisdiction and control under this Charter
or by law. His express responsibilities,
duti es and powers shall include, but not be
limted to, the foll ow ng:

(14) To prepare and issue, or cause to be
prepared and issued, rules and regul ati ons of
the character which prior to the adoption of
the Charter were prepared or issued by the
County Comm ssioners, provided that before
taking effect, all such rules and
regul ati ons, other than those concerned
exclusively with the internal operating
procedure of the executive branch of the
County government, shall be approved by the
Counci I [.]

Appel  ants argue that secondary enpl oynent by police officers is
not enconpassed within the “internal operating procedure of the
executive branch,” and thus, the County Executive would not have
the authority to delegate to the Chief of Police the power to
promul gate the general order at issue. Such an order, according
to appellants, would require the approval of the Howard County

Council. Appellants point to Fraternal Order of Police

Mont gonery County Lodge No. 35 v. Mehrling, 343 Md. 155 (1996),
as being simlar to this case.

In Mehrling, a Montgonery County police officer obtained
secondary enploynent as a security guard at an apartnent conpl ex.

As in the case sub judice, in Mehrling there was a departnental

rul e prohibiting such secondary enpl oynent w thout the perm ssion
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of the Chief of Police, and the police officer did not obtain
perm ssion. The Court of Appeals held that the regul ati on was
nei ther properly pronul gated nor adopted and, therefore, the
regul ati on was unenforceable. Mehrling, 343 Ml. at 180.

Appel lants also rely on the Howard County Adm nistrative
Procedures Act, Howard County Code 8§ 2.100 et seq. for the
proposition that General Order 92-07 is invalid. The
Adm ni strative Procedures Act sets forth a process, which
i ncludes a public hearing, that an agency nust follow in order to
adopt rules. Appellants argue that General Order 92-07 is a rule
within the nmeani ng of that Act, because secondary enpl oynent of
police officers does not solely concern the internal operating
procedure of the police departnment. The Chief of Police did not
follow the process, and consequently, according to appellants,
the rule is invalid

We disagree with appellants and affirmthe judgnent of the
trial court. In Maryland, by statute, a | aw enforcenent agency,

i ncluding a county police departnment, may not prohibit secondary
enpl oynment by police officers, but it may pronul gate reasonabl e
regul ations with respect to such secondary enploynent. M. Code
(1987 Repl. Vol., 1991 Cum Supp.), Art. 27 8 729A. Simlarly,
the weight of authority fromother jurisdictions is that a police
departnent has the power to regul ate secondary enpl oynent so that

legitimate police interests are not inpeded. Allison v. Gty of

Southfield, 172 Mch. App. 592, 597-98, 432 N.W2d 369, 372
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(1988). See also Flood v. Kennedy, 12 N.Y.2d 345, 190 N E. 2d 13

(1963) (a city police departnent regul ation providing that no
menber of the police force should engage in any ot her occupation
was valid because it was appropriate to inplenent the police
conmi ssioner’s control in order to protect the safety and order
of the city and to be able to cope with energencies); Cox V.

McNanmera, 8 Or. App. 242, 493 P.2d 54, cert. denied 409 U S. 882

(1972) (held that an order issued by a city police chief
restricting off-duty enpl oynent by police personnel was

reasonabl e and not inconsistent with proper and effective

internal police adm nistration); Hofbauer v. Board of Police
Comirs, 133 N.J.L. 293, 44 A 2d 80 (1945) (held that a police

of ficer who engaged in outside enploynent violated a rule

promul gated by the board of comm ssioners and that the power
given to the board of police comm ssioners to fornulate rules and
regul ati ons was not an unconstitutional delegation of |egislative
duty).

In our view, General Order 92-07 is not a “rule” wthin the
meani ng of the Howard County Adm nistrative Procedures Act.
Section 2-101(i) of the Adm nistrative Procedures Act provides
that “*[r]Jule does not include a statenent which does not affect
the rights of the public or the procedures available to the
public and which is solely concerned with the internal managenent
of the agency.” General Order 92-07 is concerned with the
i nternal managenent of the police departnent. Simlarly, GCeneral
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Order 92-07 is concerned with the internal operating procedure of
the police departnent within the neaning of the Charter. Prior
to this case, this question had not been addressed by Maryl and’ s
appel l ate courts. W agree, however, with the Court of Appeals
of Indiana, which analyzed the operations of the Indianapolis
Pol i ce Departnment and stated that the “adoption of procedures by
whi ch to discharge the Police Departnent’s function is conmtted

to the discretion of the officials in charge.” Gallagher v.

Manion Cty. VictimAdvocate Program Inc., 401 N E. 2d 1362, 1366

(Ind. C&. App. 1980). The Gllagher court also stated that “in
t he absence of statutory direction or regulation the power to
mai ntain and operate a city police systemcarries with it the
right and duty to exercise reasonable discretion in such
mai nt enance and operation.” |d. (citation omtted). GCeneral
Order 92-07 falls within that power and is part of the interna
managenent of the police departnent.

Appel lants’ reliance on the Mehrling case also is m spl aced.
In that case, the Montgonery County Code required that the
regul ations in question be approved by the Mntgonery County

Council. See Mehrling, 343 Md. at 170, 180. By contrast, the

Howard County Code 8§ 6.200(e) enpowers departnent heads to
pronmul gate regul ati ons w thout County Council approval, and
8§ 17.200A(a) meke those provisions applicable to the Chief of the
Howar d County Police Departnment. Appellants point to § 6.200(e),
whi ch gi ves departnent heads full authority and responsibility to
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promul gate rul es and regul ati ons, “except as ot herw se provi ded
by law.” Appellants argue that the quoted phrase refers to
Howard County Charter 8 302(i)(14) and that, as stated
previously, the County Executive does not have the authority to
del egate to the Chief of Police the power to pronul gate Genera
Order 92-07 wi thout Council approval. As discussed above, we
hol d that General Order 92-07 does pertain to the internal
operating procedure of the police departnent. Consequently,
unlike in Mehrling, there is no requirenent in the Charter or
County Code that Ceneral Order 92-07 be approved by the County
Counci | .

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANTS.



