No. 96, September Term, 1998
Housing Authority of Baltimore City v. Crystal Bennett

[Concerns The Scope Of The Local Government Tort Claims Act’s Caps On Damages]



IN THE COURT OF APPEALS OF MARYLAND

No. 96

September Term, 1998

HOUSING AUTHORITY OF BALTIMORE CITY

CRYSTAL BENNETT

Bell, C.J,
Eldridge
Rodowsky
* Chasanow
Raker
Wilner
Cathell,

N\

Opinion by Eldridge, J.

Filed: June 6, 2000

*Chasanow, J., now retired, participated in the
hearing and conference of this case while an active
member of this Court but did not participate in the
decision and adoption of this opinion.



TheLocd Government Tort ClaimsAct (LGTCA), Maryland Code (1974, 1998 Repl. Val., 1999
Supp.), 88 5-301 through 5-304 of the Courtsand Judicia Proceedings Article, makesal entitiesdefined
thereinas“locd governments’ responsiblefor thelegd defenseof their employees, and ligblefor judgments
for compensatory damagesrendered againgt their employees, in suitsagainst the empl oyeesbased on
tortious acts committed in the scope of their governmentd employment. Inaddition, the LGTCA prohibits
local governmentsfrom asserting thedefense of governmenta immunity toavoidthisresponsbility and
lidhility, and it establishesmonetary cgpsper individua clam and occurrenceontherecoverabledamages

Thiscase concernsthe scope of the LGTCA'’ scgpson damages. In particular, the case a bar
requiresusto decidewhether the damages cap provis on gppliesto ajudgment againg aloca government
agency inatort actionwhichisauthorized by ancther satute enacted by the Generd Assembly prior tothe
LGTCA and reenacted after the LGTCA.!

l.

To underdand the underlying issuein this case, namely to what extent the LGTCA’scapson
damagesaffect loca government tort liability under other law, and thetort liability of housing authoritiesin
particular, it would be ussful to summarize the gatus of loca governmental immunity fromsuit uptoand

including the enactment of the LGTCA and its amendment pertaining to housing authorities.

1 Although the LGTCA has undergone some modifications sinceits enactment in 1987, the changeshave
not affected the language regarding the scope of the damages caps at issuein the case at bar. Accordingly,
all citationsto and quotations from the LGTCA areto Maryland Code (1974, 1998 Repl. Vol., 1999
Supp.), 88 5-301 to 5-304 of the Courts and Judicial Proceedings Article,
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A.

Unlike the sovereign immunity of the State and its agencies, which hasbeen addressed by the
Genard Assambly a varioustimesinthehigtory of Maryland, themetter of local government immunity prior
to enactment of theLGTCA wasshgped largdly by judicid decisonsand by satutesdeding with specific
agenciesor specific matters. See Austinv. City of Baltimore, 286 Md. 51, 69-72, 405 A.2d 255,
264-266 (1979) (concurring and dissenting opinion). Until the twentieth century, loca governments
generdly had noimmunity under Maryland common law ineither tort or contract actions. Audtin, 286
Md. a 71-78, 405 A.2d & 265-269. Thereisdlill nocommonlaw locd governmentd immunity in contract
actions. See Harford County v. Bel Air, 348 Md. 363, 372-373, 704 A.2d 421, 425-426 (1998),
and cases there cited.

Inthe early twentieth century, however, this Court adopted adigtinction that had been deve oped
earlier in other jurisdictions, and held that local governments enjoyed immunity in certain types of tort
actionsbased on activity categorized as* governmenta” but had no immunity in tort actionsbased on
activity categorized as*“private’ or “corporate’ or “proprietary.” See Augtin, 286 Md. a 71-78, 405
A.2d at 265-269 (concurring and dissenting opinion), and casestherecited. Seealso DiPinov. Davis,
354 Md. 18,47, 729 A.2d 354, 369-370 (1999) (* A locd governmentd entity isliablefor itstortsif the
tortious conduct occurswhilethe entity isacting inaprivate or proprietary cgpedty, but, unlessitsimmunity
islegidativdy waived, it isimmunefrom liability for tortious conduct committed whilethe entity isactingin
agovernmental capacity”); Harford County v. Bel Air, supra, 348 Md. at 373, 704 A.2d at 426;
Ashtonv. Brown, 339 Md. 70, 101, 660 A.2d 447, 462-463 (1995); Board v. Town of Riverdale,

320 Md. 384, 389-390, 578 A.2d 207, 210 (1990), and cases there cited.
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Moreover, thisgovernmenta-proprietary distinction hasno applicationto certaintypesof tort
actions, and loca governmentshave noimmunity inthoseactions. Thus, local governmentshaveno
immunity from ligbility in nuisance actions. See Board v. Town of Riverdale, supra, 320 Md. a 388,
578 A.2d at 209, citing Tadjer v. Montgomery County, 300 Md. 539, 550, 479 A.2d 1321, 1326
(1984) (“In Maryland, counties and municipdlities have never been accorded immunity from nuisance
auits’). See also Harford County v. Bel Air, supra, 348 Md. at 373, 704 A.2d at 425-426. In
addition, local governments have no immunity in tort actions based on violations of the Maryland
Congtitution. See DiPinov. Davis, supra, 354 Md. at 50-51, 729 A.2d at 371; Harford County
v. Bdl Air, supra, 348 Md. at 373, 704 A.2d at 426; Ashton v. Brown, supra, 339 Md. at 101-102,
106, 660 A.2d at 462-463, 465; Board v. Town of Riverdale, supra, 320 Md. at 389, 578 A.2d at
210; Cleav. City of Baltimore, 312 Md. 662, 667-668 n. 3, 541 A.2d 1303, 1305 n. 3 (1988), and
casestherecited. Loca governments dso lack immunity from tort ligbility for violations of federd
condiitutiond or statutory rights. Under 42 U.S.C. § 1983, local governments, unlike sate governments,
may besuedwhen alocd governmentd saute, regulation, palicy, or cusom causesthedleged deprivaion
of federd rights. See DiPino, 354 Md. at 45-47, 729 A.2d at 368-369, and casesthere cited; Ashton,
339 Md. at 110-113, 660 A.2d at 467-468, and cases there cited.

Prior to enactment of the LGTCA, the common law governmenta immunity of local governments,
basad on activity categorized as* governmentd,” waswaived under specific circumstances by various
enactments of the Generd Assembly. Oneexample of such agtauteis Code (1957, 1998 Repl. Val.),
Artide44A, wherein the Generd Assembly authorized the cregtion of housing autharities, induding the

petitioner in the case at bar, the Housing Authority of Baltimore City. InJacksonv. Housing Opp.
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Comm' n, 289 Md. 118, 422 A.2d 376 (1980), this Court considered the viability of apersond injury
action brought againgt the Housing Opportunities Commission of Montgomery County for negligencein
faling to maintain safdy the premises of ahousing project. 1n determining whether thehousing authority
inthat casewasentitled to the defense of governmental immunity, we construed various sectionsof Art.
24A asdfeting alimited waiver of any governmentd immunity which thehousing authority might atherwise
enjoy. Separateprovisonsof Article44A authorized housing authoritiesto sueand to be sued, mandated
that no judgments against housing authorities could be executed against redl property owned by the
authorities required theauthoritiesto purchaseliability insurance coveragefor thelr operationsagang any
risksor hazards, and directed theauthoritiesto ind udethe cogt of suchlighbility insuranceinther operating
cogsto be covered by therentsthey charged. Conddering these Satutory provisonstogether, this Court
held that, “ by necessary and compelling implication,” Art. 44A effected awaiver of the defense of
governmenta immunity, but only to the extent of the* gpplicablelimits’ of ahousing authority’s liability
insurance policy. Jackson, 289 Md. at 130, 422 A.2d a 382. In other words, Art. 44A both waived
any governmentd immunity which ahousing authority might otherwise enjoy and cgppeditsliability & the
extent of its liability insurance.

Also prior to the enactment of the LGTCA, local governments occasionally waived any
governmental immunity whichthey might otherwiseenjoy under the common law. For example, the
ExpressPowers Act, Code (1957, 1998 Repl. Vol.), Art. 25A, 8 5(S), asconstrued in Bradshaw v.

Prince George' s County, 284 Md. 294, 297-299, 396 A.2d 255, 258-259 (1979), authorizes charter

2 Qverruled on other grounds by James v. Prince George's County, 288 Md. 315, 418 A.2d 1173
(continued...)
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countiesto waive governmenta immunity. Thenow repedled 8 5(CC) of Art. 25A limited such waivers
of governmental immunity to the greater of $250,000 or the amount of insurance coverage.® Prince
George' s County, in 8 1013 of itsfirst charter, adopted in 1970, waived its governmental immunity
pursuant to 8§ 5(S) of the Express Powers Act. See Bradshaw v. Prince George's County, supra.

Therefore, prior to the enactment of the LGTCA, loca governmentsenjoyed immunity from tort
liability only with respect to noncongtitutiond tortsbased on activity categorized as* governmentd .”
Moreover, suchimmunity could bewaived by enactmentsof the Generd Assembly or by locd enectments

B.

In 1987 the Generd Assembly enacted Ch. 534 of the Actsof 1987 which affected thetort lighility
of locd governmentsin several ways. Asprevioudy noted, supran.3, § 1 of Ch. 594 repealed § 5(CC)
of Art. 25A, which had placed mongtary cgpsupon walversof governmenta immunity by charter counties.
Section 1 of Ch. 594 aso repeded Code (1974, 1984 Repl. Val., 1986 Cum. Supp.), 8 5-306 of the
Courtsand Judicid ProceedingsArticle, which had st forth noticerequirementspertainingtoany claim
for unliquidated damagesin an action for persond injury or property damege brought againgt acounty or
municipal corporation. In addition, § 1 of Ch. 594 enacted the LGTCA.

Thefirg section of the LGTCA, inter alia, defines*loca government” very broadly toinclude,
not only counties and municipdities, but dso such entities asthe Maryland-Nationa Capital Park and

Panning Commission, the Washington Suburban Sanitary Commission, specid taxing didtricts, public

2 (...continued)
(1980).

3 Section 5(CC) of the Express Powers Act, Code (1957, 1981 Repl. Vol., 1986 Cum. Supp.),
Art. 25A, was repealed by 8 1 of Ch. 594 of the Acts of 1987, which also enacted the LGTCA.
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libraries, the Enoch Pratt Free Library, and community colleges and their boards of trustees. See Code
(1974, 1998 Repl. Val., 1999 Suppl.), § 5-301(d) of the Courtsand Judicid Proceedings Article. The
ssoond section of the LGTCA requiresdl entitiesdefined as*“locd governments” to providealegd defense
for employessintort actionsaleging tortiousconduct committed in the scope of employment. §5-302(a).
Thissection further directsthat no judgment can be executed againgt an employeein such atort action
unlesstheemployeewasfound to have acted with actud malice, inwhich casetheemployeeisfully lidble
for dl damagesawarded and theloca government may seek indemnificationfor any damegesit haspaid.
8§ 5-302(b).

Thethird section containsthe monetary caps ($200,000 per individua claim and $500,000 per
totd damsarisng fromthesameoccurrence, 8 5-303(9)(1)), mandatesthat aloca governmentisliable
to pay any judgment in atort action brought againgt its employeefor tortious conduct committed in the
scope of employment (8 5-303(b)(1)), dedswith liability for punitive damages (8 5-303(c)(1)), and
providesthet alocd government may not raisethe defense of itsown governmenta immunity toavoidthe
statutory duties to defend or indemnify its employees (§ 5-303(b)(2)).

Thefourth section contains natice requirements for unliquidated damages actions againgt locd
governmentsor their employees (8 5-304). Theseareessentidly the samenaticerequirementswhich hed
existed under the prior law which was repealed by Ch. 594. Inackiian
to 8 1, Ch. 594 included an uncodified 8 2 which repealed al prior local government enactments
inconsistent with Ch. 594. Section 2 reads as follows:

“SECTION 2. AND BEIT FURTHER ENACTED, That any
provision or portion of astatute, law, ordinance, or charter provision
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enacted by alocd government which isinconggent with any provison of
thisAct isrepealed.”
The language of thisrepealer section isunusud in that it does not state that Ch. 594 repedlsdl prior
inconsistent enactments; it repeals only those enacted by local governments.

In 1988 the LGTCA wasamended to include Art. 44A housing authoritieswithinthe statute's
definition of “loca government.” SeeCh. 323 of the Actsof 1988; Code (1974, 1998 Repl. Val., 1999
Suppl.), 8 5-301(d)(15) of the Courtsand Judicid ProceedingsArticle. Art. 44A remained unchanged
until 1990, whenthe Generd Assembly enacted Ch. 330 of the Actsof 1990. See Code (1957, 1998
Repl. Val.), Art. 44A. Chapter 330 repeded Artidles44A and 44B, theHousing Authoritiesand Housing
Cooperation Lawsrespectivay, and reenacted them, with modifications, into Artide 44A, entitled Housng
Authorities. Thenew Art. 44A reenacted, without any pertinent substantive modifications, the sections
construed in Jackson v. Housing Opp. Comm'n, supra, as effecting a limited waiver of any
governmental immunity which housing authorities might otherwise enjoy. Chapter 330 did, however,
containanew section aing that al employeesof housing authoritiesarel ocd government employeesfor
the purposes of the LGTCA and entitled to its protections. Art. 44A, 8 1-211(a)(2).

Asearlier dated, thesngleissue presented by the case a bar iswhether theLGTCA'’ sdamages
cgp provison limitsthelidbility of alocd governmentin atort action inwhichthelocd government itsdf is
adefendant and issubject to alimited waiver of immunity effected by an enactment of the Generd

Assembly which is separate and distinct from the LGTCA.*

4 Both DiPino v. Davis, 354 Md. 18, 729 A.2d 354 (1999), and Ashton v. Brown, 339 Md. 70,
(continued...)
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.

This case arose out of the lead poisoning of Crystal Bennett, aminor, who lived with her
grandmother and legd guardian, Margaret Webb, a 751 Cator Avenue, Bdtimore, Maryland, aresdence
owned and managed by the Housing Authority of Batimore City. Bennett wasborn on July 29, 1987, and
lived at 751 Cator Avenueuntil July 1994. InJuly 1988, Bennett wastested for exposureto lead-based
paint a the Universty of Maryland and wasdiagnosed with an eevated blood-leed levd. Both beforeand
after Bennatt’ shirth, Webb had complained to the Housing Authority about problemsthat needed repair,
including chipping and flaking paint.

In September 1994, Webb and Bennett filed in the Circuit Court for Batimore City acomplaint
dleging, inter alia, that the Authority was negligent in alowing flaking leed-based paint toremain at 751
Cator Avenue and that this negligence resulted in permanent injuriesto Bennett and medica expenses
incurred by Webh.” Theplaintiffssought damagestotaling severa million dollarsbased onthenegligence
dams InMarch 1996, the Authority filed amation requesting that the Circuit Court limit the Authority’ s

ligbility to the $200,000 per individua claim established by § 5-303 of the LGTCA. TheCircuit Court

4 (...continued)

660 A.2d 447 (1995), involved common law and state congtitutiond tort claimsagaingt loca governments
and employees aswell as claims pursuant to 42 U.S.C. § 1983. Both opinions discussed briefly the
LGTCA’seffect on locd government liability and the scope of the damages cap provison. Neverthdess,
in contrast to the case at bar, this Court was not presented with the issue of damagesin either DiPino or
Ashton, and, thus, neither prior case contained a holding on the scope of the damages cap provision.

> Thecomplaint aso contained countsalleging strict liability, requesting punitive damages, and dleging

violation of Maryland' s Consumer Protection Act (CPA). The Circuit Court disposed of these countsin
the Authority’ sfavor beforetria, granting the Authority’ smotion to dismissregarding strict ligbility and
punitive damages and granting its motion for summary judgment concerning the alleged violation of the
CPA.



granted this motion in May 1996.

Thecaseproceeded totrid in November 1996. At thedoseof dl the evidence, the Circuit Court
held that Webb' sindividud damswere barred by the three-year satute of limitations. See Code (1974,
1998Repl. Val.), §5-101 of the Courtsand Judicia ProceaedingsArticle. Only Bennett’ snegligencedam
wassubmitted to thejury. After ddiberation, thejury returned averdict of $630,000in favor of Bennett.
The Authority then moved to reducetheverdict to the LGTCA’ s $200,000 cgp in accordance with the
May 1996 order. The Circuit Court granted the motion over Bennett’ sobjection and entered judgment
against the Authority for $200,000.

Inamoetion to dter or amend the judgment, Bennett argued that the LGTCA does not gpply to
judgments against local governments, as opposed to judgments against employeesfor which loca
governmentsare hdd lidbleunder the LGTCA. Bennett contended thet the gpplicable law regarding the
Authority’ s liability is set forth in Jackson v. Housing Opp. Comn' n, supra, where this Court
construed the Housing Authorities Law, Code (1957, 1998 Repl. VVal.), Article 44A, aswaiving the
governmental immunity whichahous ng authority might otherwise enjoy and cappingitsliability a the

amount of availableinsurance® Bennett assarted that shewas entitled toaverdict of $500,000 because

®  The Court in Jackson v. Housing Opp. Comm' n stated that it need not reach the issue of whether

the housing authority in question was astate agency whose sovereign immunity had been waived or aloca
government agency whose governmenta immunity had beenwaived. 289 Md. 118, 120, 422 A.2d 376,
377 (1980). The Court also noted that the appellants failed to contend that, if the housing authority was
alocd government agency, it exercised proprietary functions and, therefore, would have no governmentd
immunity to bewaived. Ibid. Asdiscussed previoudy, in 1988 the General Assembly defined housing
authorities created under Code (1957, 1998 Repl. VVal.), Art. 44A, asloca governmentsfor the purposes
of the LGTCA. See Ch. 323 of the Acts of 1988; Code (1974, 1998 Repl.Vol., 1999 Suppl.), 8 5
301(d)(15) of the Courtsand Judicial ProceedingsArticle. AsArt. 44A waived any immunity whicha
(continued...)
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theHousing Authority of Batimore City had agenerd lighility insurance policy whichinduded coverage
for lead paint exposure liahility up to $500,000. InaMarch 13, 1997, order, the Circuit Court granted
Bennett’ smotion in part and entered judgment againgt the Authority for $350,000. Inan opinion
accompanying theorder, thetrid judge explained thet the judgment was limited to the amount of insurance
avallableto theextent thet theamount fl withinthesatutory limit for noneconomic damagesresulting from
persond injuries. See Code (1974, 1998 Repl. Val.), § 11-108(b) of the Courtsand Judicial Proceedings
Artide. AsBennett wasfirg diagnosed with an devated blood-lead leve in 1988, her daim arosein thet
year and her “noneconomic” damages were limited to the $350,000 cap established for that year.’
TheAuthority then filed amation to dter or amend thejudgment, requesting thet theamount of the
judgment be reduced to reflect the funds remaining under itsinsurance policy and aso requesting an
evidentiary hearing to establish thisamount. The Authority contended that about $338,000 of the
$500,000 limit was available to satisfy Bennett’ s judgment because the $500,000 limit wasaper daim and
aggregate limit subject to reduction by defense cogtsfor dl actions brought againgt the Authority during the
policy period. On April 18, 1997, the trial judge issued an order denying the Authority’s motion.
The Authority timely noted an apped to the Court of Specid Appedls, arguing, inter alia, thet

itsliability waslimited to thelesser of either the LGTCA’ scap of $200,000 or theextent of itsavailable

¢ (...continued)

hous ng authority might otherwise have, and capped tort ligbility a the amount of insurance, thereisno need
to discuss, and neither party in the case at bar hasraised, theissue of whether Art. 44A housing authorities
exercise proprietary rather than governmental functions.

" Noissuehasbeenraisedinthiscaseregarding thetrial court’ sholding that all of Bennett’ s damages
are subject tothe statutory cap on “noneconomic” damages. Both sideshave proceeded on the assumption
that all of Bennett’ s damages are subject to the cap on noneconomic damages.
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insurance. Inthiscase, the Authority concluded that the LGTCA’ scap would gpply becausetherewas
“more than $200,000 of insurance money available to pay Bennett’s judgment.”

The Court of Spedid Appeds, in an unreported opinion, upheld the Circuit Court’ sholding asto
the ingpplicability of the LGTCA’scap to Bennett’ saction, but vacated the judgment and remanded the
caetothe Circuit Court for an evidentiary hearing to determinetheamount of insurance money available
to satify thejudgment againgt theAuthority. Theintermediate gppdlaiecourt dso hddthat, inarriving at
theamount of insurance money availadlewithin the limitation established by the $350,000 gatutory cap on
noneconomic damages, the Authority’ sdefense costs must be deducted from its $500,000 coveragefor
lead paint exposure liability and not from the $350,000 cap.

Theredfter the Authority filed in thisCourt apetition for awrit of certiorari, raisngthesingleissue
of “[w]hether theextent of HABC' s[the Authority’ § waiver of soveragnimmunity and resulting liability
isthe available amount of any purchasad insurance or the $200,000 Locd Government Tort ClamsAct
cap?’ (Petitionfor awrit of certiorari a 2). The Authority contended “that the ligbility of HABCisthe
lesser of either the LGTCA $200,000 cap or the extent of itsavailableinsurance.” (Id. at 9). The
respondent did not fileacross-petition for awrit of certiorari. We granted the Authority’ s petition,
Housing Authority v. Bennett, 351 Md. 161, 717 A.2d 384 (1998), and we shdl affirm the judgment
of the Court of Special Appeals.

1.

The Authority arguesthat both the language and thelegidaive history of the LGTCA reflect the

Generd Assambly’ sintent to cgptheliagbility of local governmentsat thelimitsset forthinthe LGTCA,

regardless of whether thejudgment isfor compensatory damagesrendered againg an employeefor atort
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committed in the scope of employment or whether the judgment is againgt theloca government itsalf
pursuant to state law separate and distinct fromthe LGTCA. According to the Authority, when the
judgment isagaing aloca government agency itsdf pursuant to adatelaw suchas Art. 44A, thegppliceble
cap on damages is the lesser of either the cap under the LGTCA or the cap under the other state law.

The respondent, on the other hand, arguesthat theLGTCA does not affect the governmental
immunity of alocad government itself and thet, therefore, the capsonliability inthe LGTCA haveno
gpplication to suits againgt theloca government or an agency thereof. According to the respondent
Bennett, “the LGTCA gppliesto suitsagang employees of loca governmentsonly. To now reed more
intothe Act, iscreating something that Smply doesnot exist.” (Respondent’ shrief a 5). Alternaively, the
respondent arguesthat evenif the LGTCA’ s$200,000 cap on damageswereto gpply to actionsagaingt
agovernment agency pursuant to aseparate and distinct satelaw, the respondent’ sexposureto flaking
and chipping leed paint, and her resulting brain damage, occurred prior to the effective date of Ch. 323 of
the Actsof 1988 which brought Art. 44A housing authoritieswithinthe LGTCA'’ sdefinition of “locd
government.” Inlight of our holding that the LGTCA’s damages cap provision does not gpply to tort
actionsdirectly against an Art. 44A housing authority, we need not reach therespondent’ saternative
contention.

A.

Sections 5-302 and 5-303 of the LGTCA provide in relevant part as follows:

“§5-302 Natur e and extent of legal representation.

“(a) Government to provide legal defense to employees. —
Eachlocd government shdl providefor itsemployeesalegd defensein
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any action that dleges damagesresulting from tortious acts or omissons
committed by an employes within the scope of employment with thelocd
government.

“(b) Immunity; exceptions. — (1) Except as provided in
paragraph (2) of this subsection, aperson may not execute against an
employee on a judgment rendered for tortious acts or omissions
committed by the employeewithin thescope of employment with alocal
government.

“(2)(1) Anemployeeshdl befully lidblefor dl damagesawardedinan
action inwhich it is found that the employee acted with actual malice.

* k%

“85-303 Liability of government; defenses.

“(a) Limitation on liability. — (1) . . . the liability of alocal
government may not exceed $200,000 per an individual claim, and
$500,000 per total claims that arise from the same occurrence for
damagesreaulting fromtortiousactsor omissons, induding ligbility ariang
under subsection (b) of this section. . ..

* k%

“(b) When government liable. — (1) Except as provided in
subsection (c) of thissection, aloca government shdl beliablefor any
judgment againd itsemployeefor dameagesresulting from tortiousactsor
omissonscommitted by the employee within the scope of employment
with the local government.

“(2) A locd government may not assart governmental or sovereign
iImmunity toavoid theduty to defend or indemnify anemployeeestablished
in this subsection.

“(c) Punitive damages,; indemnification. — (1) A loca
government may not be liable for punitive damages.

“(2)(i) Subject to subsection () of this section and except as
provided in subparagraph (i) of this paragraph, aloca government may
indemnify an employeefor ajudgment for punitive damages entered
against the employee.
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“(i1) A locd government may nat indemnify alaw enforcement
officer for ajudgment for punitive damegesif thelaw enforcement officer
has been found guilty under Article 27, 8 731 of the Code asaresult of
theact or omissongiving riseto thejudgment, if theact or omissonwould
constitute afelony under the laws of this State.

“(3) A loca government may not enter into an agreement that
requiresindemnification for an act or omisson of an employeethat may
result in liability for punitive damages.

“(d) Defenses not waived. — Notwithstanding the provisions of
subsaction (b) of thissaction, thissubtitledoes not walve any common law
or satutory defense or immunity in existence asof June 30, 1987 [the
effectivedateof the LGTCA], and possessed by anemployeeof alocd
government.

“(e) Defenses available to government. — A local government
may assert on itsown behaf any common law or statutory defense or
immunity inexigence as of June 30, 1987, and possessed by itsemployee
for whosetortiousact or omisson thecam againg theloca government
ispremisad and aloca government may only be hed lidbleto the extent

that ajudgment could have been rendered againg such an employee under
this subtitle.”

TheAuthority contendsthat the phrase” tortiousactsor omissons, induding liability arisng under
subsection (b)” in 8 5-303(a)(1) demondrates alegidative intent to make the monetary caps applicable
to judgmentsagaingt loca governmentsthemsalves and not soldy to the judgments againg employees
describedin 8§5-303(b)(1). AstheAuthority states, “[t]he use and placement of theword ‘including’ in
subsection (8) mekesplain thet the potentid liakility of aloca government being referred to indudes, but
Is not limited to, liability for the torts of its employees.” (Petitioner’s brief at 8).

Evenif theword “induding” isread as containing the phrase“not limited to,” thereisno indication

in thelanguage of 88 5-301 through 5-303 of how far beyond the § 5-303(b) liability for judgments againgt
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employeesthe cgpswere meant to extend or what additiond liability might be encompassed. Theonly
ligbility mentionedin sections 5-301 through 5-303 isthelocal government’ sligbility to provideadefense
in actions againg its employees, the liability to pay judgments rendered againg its employees, and the
ligbility to “indemnify” itsemployees. Thereisno referencein these sectionsto actionsor judgments
directly against local governments.

Theonly referencesinthe LGTCA to actionsdirectly agang locd governmentsare containedin
the notice provison set forth in 8 5-304, which, as previoudy mentioned, was taken from anotice Satute
which pre-dated the LGTCA. Moreover, thelanguage of the 8 5-304 notice provison demondratesthd,
when the Generd Assembly intended aprovison of the LGTCA to gpply to actionsagaingt employeesor
actionsagaing local governments, it knew how to say so. Section 5-304(a) datesasfollows (emphasis
added):

“(8) Noticerequired. — Except as provided in subsection (c) of
this section, an action for unliquidated damages may not be brought
against a local government or its employees unless the notice of
thedam required by thissectionisgivenwithin 180 daysafter theinjury.”
Thereisno comparablelanguage* againgt alocd government or itsemployees’ in 8§ 5-303which contains
the monetary caps.

Theauthority’ sargument isbased onthemeaning of asgnglewordin 8 5-303, “induding,” which
issomewhat ambiguous. Although this Court hes sated thet “* [o] rdinarily, theword “induding” means
comprising by illugtration and not by way of limitation,”” Satev. Wiegmann, 350 Md. 585, 593, 714

A.2d 841, 845 (1998), quoting Group Health Ass n v. Blumenthal, 295 Md. 104, 111, 453 A.2d
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1198, 1203 (1983), we have a so recognized that, “[w]hile ‘include’ or ‘including’ may introduce
illugtrations of agenerd term, thewordsaso may sgnd an expansoninmeaning of previous|anguage”
Pacific Indem. v. Interstate Fire & Cas., 302 Md. 383, 396, 488 A.2d 486, 492 (1985). We went
on in the Pacific Indem. case, 302 Md. at 397, 488 A.2d at 493, to quote Black's Law Dictionary

asfollows:

“Black’s Law Dictionary (5th ed. 1979) defines ‘include’ as
‘[t]o confinewithin, hald asin anindosure, takein, &tain,
shut up, contain, inclose, comprise, comprehend,
embrace, involve. Term may, according to context,
expressan enlargement and have the meaning of and or
in addition to, or merely specify a particular thing
dready included withingenera wordstheretoforeused.
‘Including’ within statuteisinterpreted asaword of
enlargement or of illudrative gpplication aswdl asaword
of limitation. [Emphasisin original.]’”
ThePadificlndem caseconcluded that thewords*include’ or “indluding,” asusadintheinsurancepalicy
involved in that case, were ambiguous.

Itisgeneraly held that themeaning of thewords*“induding” or “indudes’ dependsuponthe context
and that sometimesthey are not words of illustration or enlargement. See Helvering v. Morgan's, Inc.,
293 U.S. 121, 125,55 S.Ct. 60, 61, 79 L.Ed. 232, 235 (1934) (“It may be admitted that the term
‘indudes may sometimes betaken assynonymouswith ‘ means ); Framev. Nehls 452 Mich. 171, 178
179, 550 N.W.2d 739, 742 (1996) (“When usad in thetext of agtatute, theword ‘includes can beusad

asaterm of enlargement or of limitation, and theword in and of itsdf is not determinative of how it is
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intended to be used”); Premier Products Co. v. Cameron, 240 Or. 123, 125, 400 P.2d 227, 228
(1965) (*How [induding] isinterpreted depends upon saverd factors, — context, subject matter, possble
legidativeintention, etc.”). Seealso, e.g., Televison Transmission v. Public Utilities Comm'n,
47 Cal.2d 82, 85, 301 P.2d 862, 863 (1956); Surowitz v. City of Pontiac, 374 Mich. 597, 132
N.W.2d 628 (1965); Sate v. Sho-Me Power Co-op., 354 Mo. 892, 191 SW.2d 971 (1946);
Application of Central Airlines, 199 Okla. 300, 185 P.2d 919 (1947); Powersv. Charron, 86

R.I. 411, 135A.2d 829 (1957); Morris Friedman & Co. v. United Sates, 351 F.Supp. 611 (1972).

ThisCourt has repeatedly pointed out that wordsin agatute must beinterpreted in the context of
the statute asawhole. See, e.g., Gordon Family v. Gar, 348 Md. 129, 138, 702 A.2d 753, 757
(1997); Blondell v. Baltimore Palice, 341 Md. 680, 691, 672 A.2d 639, 645 (1996); Curran v.
Price, 334 Md. 149, 172, 638 A.2d 93, 104 (1994); Sate v. Crescent Cities Jaycees, 330 Md.
460, 468, 624 A.2d 955, 959 (1993); Forbesv. Harleysville Mutual, 322 Md. 689, 696-697, 589
A.2d 944, 947-948 (1991); Kaczorowski v. Baltimore, 309 Md. 505, 513-516, 525 A.2d 628, 632-
633 (1987).

Inthe context of the LGTCA, we do not bdlieve that the monetary limitation, by use of theword
“induding” with referencetoliability for judgmentsagainst employees should be construed asal o gpplying
toall tort judgmentsdirectly against loca governments and agenciesregardiess of the basisfor such
judgments. Asprevioudy discussed, the only liability mentioned in §8 5-301 through 5-303 isliability to
provide adefensein tort actions against employees, ligbility to pay judgmentsin tort actions against

employess, and lidhility toindemnify employees Furthermore, limitations upon ligbility in agovernmentd
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tort daimsact ordinarily rlatetotheliability created by or expresdy dedt withintha tort daimsact.? The
only liahilities created by the LGTCA or expressy dedt withinthe LGTCA concerntort suitsagaingt
government employees.

Viewing themonetary cgp provisoninthecontext of theentireCh. 594 of the Actsof 1987, which,
inter alia, enacted the LGTCA, it would be a reasonable construction of Ch. 594 to extend the
LGTCA’ smonetary capstotort actionsdirectly againgt local governmentsor agenciesthereof whenthe
authorizationsfor such tort actionswerelocally enacted ordinancesor charter provisons. It would not be
areasonable congruction of the satutory language, however, to goply the monetary capstotort actions
directly againg locd governmentswhenthe basesfor such actionsareenactmentsof the Generd Assembly,
state common law, the state constitution, or federal law.

Thisdichotomy between localy enacted law and state law isreflected in the uncodified § 2 of
Ch. 594 andinthet portion of 8 1 of Ch. 594 which reped ed the Express Powers Act’ scapswhen charter
countiesthemsdveswaived governmental immunity. Unlikea typica dauserepeding prior inconsstent
laws, which repedsall prior inconsstent laws, 8 2 of Ch. 594 repeded only incongstent lawsand charter
provisons*“enacted by aloca government.” Conseguently, theinconsstent monetary cap for housing
authorities tort lighility, enacted by the Generd Assambly in Art. 44A of the Maryland Code, wasplainly
not affected by Ch. 594. Ch. 594 aso repeded the monetary capsin the Express Powers Act when
charter countieswalve governmenta tort immunity. Thesemonetary caps, for localy enacted waiversof

immunity, wereincong stent with the monetary capsinthe LGTCA. The Generd Assembly, however,

8 See eg., the Maryland Tort Claims Act, Maryland Code (1984, 1999 Repl. Vol.), 8§ 12-101 et
seg. of the State Government Article, and the Federal Tort Claims Act, 28 U.S.C. 88 2671-2680.
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repealed no other state law relating to tort actions against local governments.

Theprovisonsof Ch. 534 srongly suggest alegidativeintent that the substantive sections of the
LGTCA, induding the monetary cgps, goply to the actions againg employeesexpresdy dedt withinthe
LGTCA anddsotoactionsdirectly againg loca governmentswhich areauthorized under localy enacted
law. By theuncodified portionsof Ch. 594, the Generd Assembly seemed tointend thet the monetary
cgpsst forthinthe LGTCA takethe place of any different monetary cgps contained inlocaly enacted law.
Thus if ahomerule county or amunicpelity by charter provison or ordinance wavesitsgovernmentd tort
immunity, themonetary cgpsin the LGTCA would gppear to goply. The provisonsof Ch. 594 dso reflect
alegiddiveintent, however, that, except for actionsagaingt loca governmenta employees, Ch. 594.did
not affect tort actionsunder satelaw. TheLegidature madeapoint of not repedling provisonsof Sate
law such as Art. 44A which, as construed in Jackson v. Housing Opp. Comm' n, supra, containsan
entirely different monetary cap.

B.

TheAuthority dso arguesthat thelegidativehisory of theLGTCA showsalegidaiveintent tocap
thelicbility of locd governmentsfor dl judgmentsintort actionsbrought either againgt them or againgt their
employees. Thelegidative history doesreved that theloca government draftersand sponsorsof the
origind verson of the LGTCA intended the cap to goply broadly. Thislegidaive higory, however, rdated
to proposed language which was never enacted. Changesmadetothe LGTCA inthe Senate JJudicial
ProceedingsCommitteeand in the House-Senate Conference Committeedradticaly revised thelanguage
proposed by thestatute’ sloca government sponsors, leaving nothing but the language of the enacted

datute, and the record of changes madein committees, astheonly pertinent evidence of legiddiveintent.
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Inthemid-1980s, Governor Harry Hughesappointed a“ Task Forceto Study Liahility Insurance”
with Lt. Governor J. Josgph Curran, Jr., asChairman. The Task Force® strongly” supported aproposed
LGTCA whichwas* drafted by asdect group of county attorneyswith the cooperation and support of the
Maryland Municipa League and the Maryland Association of Counties.” Report of the Governor’s
Task Forceto Study Liability Insurance, at 14 (December 1985). The Task Force described this
proposed LGTCA aslimiting “theamount of damagesthat may be assessed againgt alocd government
entity oritsemployees.” 1d. a 13. Theorigind proposad LGTCA' sprovisonsonligbility reedinreevant
part as follows (id. at 56, Appendix C-2) (emphasis added):

“(A) Theliability of alocal government for damagesresulting from
tortiousactsor omissonsor for liability arisng from subsection (B) shdl
not exceed $100,000.00 per occurrence.
“(B) A locd government shdl beliablefor any judgment againgt an
employeefor damagesresulting from tortiousactsor omissonscommitted
by the employee within the scope of employment with the local
government.”
Thedigunctivelanguage of paragrgph A, with the use of theword “or,” suggeststhat the proposad act was

intended to encompass both tort suitsdirectly against local governmentsand tort suitsagainst local

government employees.’

® It should be noted that, from the outset, even the LGTCA’ s strongest proponents conceded thét there

would be a least one unavoidable restriction on the scope of the Act’ slimitation on liability. The County
Attorneys Strategy Workgroup which drafted the origina proposed bill in 1985 stated that the “limitsand
provisions of the Act would . . . not be applicable to actions brought pursuant to federal statutes, e.g., 42
U.S.C. 1983.” Report of the Governor’s Task Force to Sudy Liability Insurance, at 58,
Appendix C-4 (December 1985).
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In both the 1986 and 1987 sessons of the Generd Assembly, billswereintroduced whichin
substancereflected theabove-quoted language. They provided, inthedigunctive, thet the“liability of a
local government may not exceed $100,000 per occurrencefor: (1) damagesresulting fromtortiousacts
or omissons, or (2) lighility arigng under subsection (B).” 1n 1986 thetwo houses of the Generd Assembly
disagreed about whether employees should be persondly ligbleto pay judgmentsin excess of the cgp for
compensatory damegesfor tortious conduct committed with maice or gross negligence, but neither the
House of Ddegates nor the Senate propased changing the language quoted above regarding the scope of
thelimitation onliability. After theproposed LGTCA passed the Senatein 1986 with the cap amounts
raised to $200,000 per person and $500,000 per occurrence, it failed to passthe House. The proposed
Act wasintroduced againin 1987 asthecompanion billsHouse Bill 253 and Senate Bill 237. SenateBill
237 was eventually enacted as Chapter 594.

The 1986 and 1987 hill filesmaintained by the Department of Legidative Servicesreved thet the
proponents and the opponents of the LGTCA bdieved that the above-quoted digunctivelanguage, inthe
proposed LGTCA asorigindly introduced, meant thet the monetary cap would apply totort actionsdirectly
agang locd governmentsand totort actionsagaingt loca government employees. If thecritical language
hed remained in the sameform asthe billswereintroduced, the legidaive higtory reflected in the Report
of the Task Force and in the bill files would support the Authority’ s argument in the present case.

During the 1987 legidative sesson, both the House Judiciary Committee and the Senate Judicid
Proceadings Committee had problemswith theliability and monetary cap provisons of thetwo billswhich
proposed the LGTCA. TheHouseJudiciary Committee proposed 11 amendmentsto H.B. 253, inter

alia, toincreasethe cap to $250,000 per individud dam and $750,000 per occurrence, to state explicitly
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thet employesswerelidblefor punitive damages, and to make employesslidblefor compensatory damages
inexcessof the cgp amountsfor tortious conduct committed with malice or grassnegligence. TheHouse
Judiciary Committeedid not, however, changethedigunctivelanguageregarding the monetary caps,
dthough it added aphraseasfallows (additiond languageinitdics): “lidility of alocd government. . . for:
(1) damages resulting from tortious acts or omissons of the local government; or (2) liability arisng
under” the subsection pertaining to judgmentsrendered againg employees. OntheHousefloor, H.B. 253
wasfurther amended to clarify that the LGTCA would obligateloca governmentsto providealega
defense to employeesin tort actions for conduct committed in the scope of employment.

Meanwhile, the Senate Judicial Proceedings Committee proposed severd amendmentsto Senate
Bill 237. Oneof themincreased the monetary caps, dthough not to the sameextent that the House had.
Mog sgnificantly, the Senate Judidd Procsedings Committee rgected the digunctive languege which hed
been intended by the sponsorsto make the monetary cgp gpply to actionsagaing local governmentsor to
actionsagaing employees. Instead, the Senate Committee adopted the language which now appearsin
8§ 5-303(a).

After passing theHouse, H.B. 253 wasreferred to the Senate Judicid Proceedings Committee.
It recaived afavorablereport from the Senate Judicid Proceedings Committee but only after the Senate
Committee had dtered H.B. 253 so that it conformed to S.B. 237. In particular, the Senate committee
replaced the House' slanguage regarding the scope of the damages cap provisonwith thesgnificantly
different languagein SB. 237: “liability of alocd government.. .. for dameagesresulting fromtortiousacts
or omissons, induding lidhility under” the subsection pertaining to judgmentsrendered againg employees.

By doingthis, the Senate Committee struck out the phrase” of thelocd government” whichtheHousehad
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inserted after “tortious acts or omissions’ and struck out the word “or.”

Onthesameday that the Senate Judicid Proceedings Committee voted favorably onthe House
bill assamended toconformwith SB. 237, the Senate asawhole passed SB. 237 unanimoudy. Thenext
day the Senated s0 voted unanimoudy infavor of theHouse bill asamended to conformwith S.B. 237.

Asneither house concurred in the other’ sproposed amendmentsto H.B. 253 or S.B. 237, a
Conference Committeewas convenedto resolvethedifferences. The Conference Committeereached a
compromiseon thecap amounts, of $200,000 per individua claim and $500,000 per occurrence, and
adopted theHousefloor amendment darifying that loca governmentsareresponsiblefor providingalegd
defensefor employees. The Conference Committee, however, declined to adopt the House' slanguage
regarding the scope of the damages cap provision and adopted the Senate' sverson. The Senatethen
unanimoudly adopted the Conference Committee’ sversion of S.B. 237, and the House passed the
Conference Committee’ s version by avote of 97 to 10.

Consequently, the Senate Judicid Proceedings Committee, and ultimately both the Senateand the
House, rg ected the proposed language which theearlier proponentsof the LGTCA bdieved would make
the monetary cgpsapplicabletovirtudly al actionsagaingt loca governments*“or” actionsagainst locd
government employees. Thereisnolegidativehigtory suggesting thet the new language adopted by the
Senate Judicid Proceedings Committee, which became 8§ 5-303, wiasintended to makethemonetary caps
gpplicabletosuitsdirectly againstloca governments. Moreover, it ssemsclear that both housesviewed
thedifferenceinwording asamatter of substance, asneither housewaswilling to acquiesceinthe other
house' s version, thereby requiring a conference committee to resolve the differences.

Both the Court of Specid Appedsand the Circuit Court for Batimore City correctly hed that the
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LGTCA'’s caps on damages were inapplicable to a tort judgment against the Authority.

JUDGMENT OF THE COURT OF SPECIAL

APPEALSAFFIRMED. COSTSTO BE PAID BY

THE PETITIONER.




