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Petitioner, David Regindd Heron, filed suit againgt Prince Georges County, Maryland under



theLocd Government Tort ClamsAct (hereinafter “LGTCA”), Maryland Code (1987, 1998 Repl. V..,
2000 Supp.) §5-301 of the Courtsand Judicia ProceedingsArtide' for maliciousprosecution, faseares,
and fdseimprisonment. The Circuit Court for Prince Georges County dismissed dl of thedamson the
ground thet the Natice of Clam was untimey and thet therewasno good causethat would excusethelate
filing. The Court of Specid Apped's, inan unreported opinion, affirmed thejudgment. Weshdl hold thet
Petitioner’ sNatice of Clamwastimey asto hismdicousprosecution dam, but thet it wasnot timely as
to hisdamsof fase arrest and imprisonment and that helacked good causefor latefiling. Accordingly,

we affirm in part and reverse in part.

l.

OnAugust 24, 1997, Petitioner wasarrested and charged with resisting arrest, obstructing the
policeinthe performance of ther duties, and disorderly conduct. OnMarch 3, 1998, he was acquitted
of dl charges. On April 30, 1998, pursuant to the LGTCA, Petitioner sent aNotice of Claimto Prince
George' s County notifying the county of hisintention tofileacivil complaint against Respondents, the
areging officers. IntheNatice, Petitioner dleged that he had been injured when Respondents“ assaulted
and battered him, fasgy imprisoned him, violated hiscvil rights, and committed numerous other wrongs
agang him.” Heidentified thetimeand placeof injury as“[o]nor about Augudt 24, 1997 & the Landover
Metro Station.

OnJunel, 1998, Petitioner filed acomplaint inthe Circuit Court for Prince George' s County

dleging multiple damsagaingt Respondents, CorporasVeronica Strader and Todd Ndley of the Prince

'Hereinafter, unlessotherwiseindicated, al statutory referencesshdl beto Maryland Code (1987,
1998 Repl. Vol., 2000 Supp.) Courts and Judicial Proceedings Article.
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George' s County Police Department, intheir individud and officid capadities The Complaint induded the
claims of false imprisonment, false arrest, and malicious prosecution.

On Augudt 18, 1998, Respondent Strader filed aMation to Dismiss assarting thet the Complaint
faled to dateadam uponwhichrdief could be granted and thet Petitioner hed failed to provide thetimdy
written notice required by 85-304(a) of theLGTCA. On September 2, 1998, Petitioner filed aResponse
to the Motion to Dismiss assarting that hisfailureto providethe County with therequired noticewas
excusableunder § 5-304(c) because hehad been working onhiscriminad defenseto thechargesagaingt
him arigng out of theeventsof Augugt 24, 1997 and that Respondents had not proven prgudicefromthe
ddlay. OnJanuary 27, 1999, the court dismissed the case on the grounds that the notice was untimely,
stating that Petitioner was required to exercise “ reasonable ordinary care’ and that the pendency of a
crimind casedid not congtitute good causefor hisfalureto provide notice within the statutory period of
time.

Petitioner noted atimely gpped tothe Court of Specid Appeds. Theintermediate gppellatecourt,
inanunreported opinion, affirmed thetria court, holding that the notice period for Petitioner’ sclamsof
fdsearrest, fa seimprisonment, and maicious prosecution beganto runonthedateof hisarrest and that
thetria court did not abuseitsdiscretion in finding that no good cause existed to excuse the notice
requirements of the LGTCA.. ThisCourt granted certiorari to determinewhether thetrid court erredin

dismissing Petitioner’s claims of false arrest, false imprisonment, and malicious prosecution.

*Ptitioner’ sComplaint asoinduded daimsof assaullt, battery, andintentiond inflictionof emational
digtress. He concedesthat hisNotice of Claim for those countswas not timely filed. Hepresented no
federal or state constitutional claims.
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I1. Timeliness

Inorder to assessthetimeinessof Petitioner’ sNoticeof Clamunder theLGTCA, itisnecessary,
fird, to determinethetimeof hisalegedinjury for eech of the gppeded dams. Petitioner contendsthat
hisinjury inthiscase occurred when his causes of action accrued for malicious prosecution, falsearres,
and faseimprisonment, which he assartswas after hisacquitta. Section 5-304 of the LGTCA provides
that “an action for unliquidated damages may not be brought againg aloca government or itsemployees
unlessthe notice of the claim required by this section isgiven within 180 days efter theinjury. ... The
notice shall be in writing and shall state the time, place, and cause of theinjury.” § 5-304(a)

AlthoughthisCourt hasnat previoudy interpreted thedefinition of an“injury” under theLGTCA,
we have congdered the question of when an injury arisesinthe context of theMaryland Tort Clams Act
(“MTCA”), Maryland Code (1984, 1999 Repl. VVal., 2000 Supp.) 8 12-106 of the State Government
Article. TheMTCA provides “A clamant may not ingtitute an action under thissubtitleunless. . . the
dament submitsawritten daimto the Treasurer or adesgnee of the Treasurer within 1 year after theinjury
to person or property that isthebagsof thedlam.....” §12-106(b). In Haupt v. Sate, 340 Md. 462,
667 A.2d 179 (1995), we considered the question of when an injury arises pursuant to the notice
requirement of the M TCA for third party daims® We held that notice had to be given when the “legdly
operativefacts’ permitting thefiling of thedaim cameinto exisence. Haupt, 340 Md. a 474, 667 A.2d

a 185. We concluded that the 180-day clock began to run at the moment that the plaintiff was ableto

MTCA 8§12-106(b) Sates, in rdevant part, that: “[a] claimant may not indtitute an action under
thissubtitieunless: (1) thedamant submitsawritten damto the Treasurer or adesignee of the Treasurer
within 1 year after theinjury to person or property that isthe basis of the claim.” § 12-106(b)(1)
(emphasis added).

- (b).
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bring her clam. Seeid. at 477, 667 A.2d a 186. Smilarly, in Lopezv. Maryland Sate Highway
Admin., 327 Md. 486, 610 A.2d 778 (1992), we cond dered the question of when an injury had occurred
under the M TCA for the purposesof awrongful desth suit by achild that had not yet beenborn a thetime
of theaccident. In Lopez, we held that the injury that the child had suffered, for the purposes of the
Satute, could not have occurred until he* becameadtatutory dlamant,” whichweequated withthetime
awhich“hiscauseof actionarose” 1d. a 491, 610 A.2d a 780. We now adopt the sameinterpretation
of the time of the injury for the purposes of the notice requirement of the LGTCA.

Petitioner’ sinjury, therefore, occurred, pursuant to 8 5-304, when hiscauses of actionaross, i.e,
whenthelegdlly operaivefactspermitting thefiling of hisdamscameintoexigence. Inorder todetlermine
when Petitioner’ s causes of actionsarose, we must examine the e ements of the cause of action, since,
under thisCourt’ s precedents, acause of actionissaid to have arisen** when factsexist to support each
element.”” Owens-lllinois v. Armstrong, 326 Md. 107, 121, 604 A.2d 47, 54 (1992) (quoting
Owens-lllinois v. Armstrong, 87 Md. App. 699, 724-25, 591 A.2d 544, 556 (1991)); Owens
Corning v. Bauman, 125 Md. App. 454, 726 A.2d 745 (1999) (citing Owens-lllinois, 326 Md. at
121, 604 A.2d at 54).

Thedementsof maiciousprosecution are: 1) acrimind proceeding indituted or continued by the
defendant againg the plaintiff; 2) without probable cause; 3) with mdice, or with amotive other thanto
bring the offender tojudtice; and 4) termination of the proceedingsin favor of theplaintiff. See DiPino
v. Davis, 354 Md. 18, 59, 729 A.2d 354, 373 (1999); Montgomery Ward v. Wilson, 339 Md. 701,
714, 664 A.2d 916, 922 (1995).

The dementsof falsearrest and falseimprisonment areidentical. Thosedementsare: 1) the
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deprivation of theliberty of another; 2) without consent; and 3) without legd judtification. SeeManikhi
v. Mass Transit Admin., No. 00-106, 2000 Md. LEXIS 517, at *44 (Md. Aug. 24, 2000);
Montgomery Ward, 339 Md. at 721, 664 A.2d a 925-26. Petitioner arguesthat thethird dement, legal
judtification, doesnot comeinto exigenceuntil after acquittal. Heiswrong. Thetest of legd judtification,
in the context of false arrest and fa seimprisonment, is*judged by the principles gpplicableto the law of
arrest.”” Montgomery Ward, 339 Md. at 721, 664 A.2d at 926 (quoting Ashton v. Brown, 339 Md.
70, 120, 660 A.2d 447, 472 (1995)). Therefore, “wherethe bas s of afdseimprisonment actionisan
arest by apalicedfficer, thelighility of the palicecfficer for falseimprisonment will ordinarily depend upon
whether or not the officer acted within hislegd authority to arrest.” Montgomery Ward, 339 Md. at
721, 664 A.2d at 926.

Petitioner’ scauses of action for false arrest and fseimprisonment arose, and hisinjuriesfor the
purposes of the LGTCA thereforeoccurred, on August 24, 1997, the date that hewas arrested and
detained by thepalice. Thefactsaleged to support eech dement of hisdamwerein exigence d thet time,
Therefore, hisNatice of Clam, with repect to hisdams of fase arrest and fal se imprisonment, was not
timely.

Mdicousprosecution, however, isadifferent case. Thetort of malicousprosecutionindudesnot
only theinitiation of crimind proceadings againg the plaintiff, but aso the termination of those proceedings
in the defendant’ sfavor as anecessary dement of the cause of action. Petitioner waslacking thefactsto
support thet dement until hisacquittal on March 3, 1998, Therefore, hisNotice of Clam, with respect to
hisdamsof maidous prosecution, wastimey, and it waserror for thetrid court to dismissthose counts

of the Complaint.
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Thisholding isin accord with the law of other juridictions. While the public entity tort claim
datutes of many other Sates specify that notice must be given within adesignated period of time after the
clamant’ scauseof action has*arisen” or “accrued,” these precedents are nonethd essindructiveaswe
interpret “injury” for the purposesof the LGTCA to beequivdent to thetimewhen the plaintiff’ scause of
action has arisen.

TheCdiforniaDidrict Court of Apped, ininterpreting theCdiforniaTort ClamsAct, CAL.Gov' T
CoDE § 715 (repeded 1965) (current version at CAL. Gov’' T CoDE § 901 (West 1995)), held that a
cause of action for false arrest or imprisonment againg aloca public entity accrues’ a the termination of
Imprisonment and not a thetime of thetermination of thecrimina proceedingsunderlyingthearrest. See
Collinsv. County of Los Angeles, 50 Cal. Rptr. 586, 588 (Cal. Dist. Ct. App. 1966)). In Callins,
the Appdlantshad filed adamfor damegesfor fasearrest and fd seimprisonment by two deputy sheriffs
againg Los Angees County gpproximately sx months after they alleged that they had beenillegally
detained. Thegpplicable Cdiforniagatutethenin effect required that a“ damrdaing toacauseof action
... for physcd injury totheperson . . . shall be presented . . . not later than the one hundredth day after
the accrua of the cause of action.” CAL. Gov’T CODE § 715 (repeded 1965) (current verson a CAL.
Gov'TCoDE§911.2(West 1995)). The Appdlantsargued that their noticewastimely becausethey
did not discover that they had beenfa sdy arrested and imprisoned until theend of the criminal trid and

that, therefore, their cause of action had not accrued until that time. The court in Collinsregjected that

*Theprovisonof theCdiforiaTort ClaimsAct governing thetimelimitsfor presentation of daims
specificaly refersto the” accrua of the cause of action,” CAL. Gov’ T CODE §911.2 (West 1995), as
opposed totheMaryland LGTCA, which refersto thetimeof the“injury.” Maryland Code (1987, 1998
Repl. Vol., 2000 Supp.) § 5-304(a) of the Courts and Judicia Proceedings Article.
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argument, dating: “inasmuch asthe only dlegation astoimprisonment inthe. . . complant isthet plantiffs
were imprisoned and detained of their liberty on [asingle day], and thereis no allegation of any
imprisonment after that date, . . . the cause of action herein accrued on [that date], and the 100 days sarted
torunfromtha date. ...” Callins, 50 Cd. Rptr. at 589. The court specificaly rgected the Appellants
andogy to mdiciousprasecution, gating: “ The actionsare not Smilar because anecessary dement of an
actionfor maidousprosecutionisajudicd proocseding favorably terminated. 1n afaseimprisonment case
there is no such requirement.” 1d. at 591.

Smilarly, theDigrict of ColumbiaCourt of Appedls, ininterpreting D.C. CODEANN. § 12-309
(1981), whichrequiresthat adameant givewritten notice “within Sx months after theinjury or damagewas
sudaned” inorder to maintain atort suit againg the Didrict of Columbia, affirmed thetrid court’ sfinding
that theplantiff’ swritten noticeto the Didtrict of hispotentia mdicious prosscution dam, dated lessthan
two months after hisacquittd, wastimely, but thet the same notice was not timely with repect to hisdaims
of falsearrest, assault and battery, and negligence arising out of the samearrest. See Allenv. Didtrict
of Columbia, 533 A.2d 1259, 1263 (1987).°

TheIndianaCourt of Appedls, ininterpreting the IndianaTort Clams Act, IND. CODE § 34-4-

*Rejecting the gpplication of the* discovery rule’ tothe notice requirement of D.C. CODE ANN.
§12-309(1981) in suitsbrought againgt the Didtrict of Columbia, the D.C. Court of Appedsheld thet the
“point intimewhen acause of action accruesisimmeaterid,” concluding that thelimitation“‘ within Sx
monthsafter theinjury or damagewassudained . . . beginsto run from the moment the plaintiff sustains
theinjury ....” Digtrict of Columbiav. Dunmore, 662 A.2d 1356, 1359 (1995). Thediscovery rule,
operativeinthe Didrict of Columbia, tollstheaccrua of acauseof action, for the purposes of the satute
of limitations, until the plaintiff knows or should have known of the exigence of theinjury, itscauseinfact,
and some evidence of wrongdoing. See Dunmore, 662 A.2d at 1359; see also Digtrict of Columbia
v. Ross, 697 A.2d 14 (D.C. 1997); DeKine v. District of Columbia, 422 A.2d 981, 985 (D.C.
1980).
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16.5-7 (West 1999) (repeded 1998), which required that anotice of dlaim must befiled with apolitica
subdivision within 180 days after a“loss’ has occurred, aso held that claims of false arrest and
Imprisonment accrue a thetime of arrest, charging, and releese from custodly, but that adam for maiaous
prosecution does not accrue until acquittal. See Livingston v. Consolidated City of Indianapoalis,
398 N.E.2d 1302 (1979).°
The Superior Court of New Jersey, ininterpreting the New Jersey Tort ClamsAct, N.J. STAT.

ANN. §59:1-1 (1992), held that theaccrud date’ for acause of actionfor false arrest wasthe date of the
arrest becausetermination of crimina proceedingsisnot an dement of theclam. SeePisanov. City of
Union City, 487 A.2d 1296, 1299 (N.J. Super. Law Div. 1984). The court aso distinguished false
arrest from malicious prosecution, explaining:

Itiswell established that acause of action for maicious prasecution does

not arise until the crimind proceeding hasterminated in plaintiff’ sfavor.

That isacondition precedent to the ingtitution of the action. Sucha

requirement thet the crimina proceeding hasterminated in plaintiff’ sfavor

Isnot aprerequistefor inditution of an action for faseares, astheform

of action isbased upon aniillegd arrest and no matter ex post facto can

legalize an act which was illegal at the time it was done.
|d (interndl ditationsomitted). The United States Didrrict Court, ininterpreting both the Satute of limitations
andtheNoaticeof Clam provisonsof theNew Jersey Tort ClamsAct, N.J. STAT. ANN. 8§59:8-8(a)-(b)

(1992), held thet, while most of the plaintiff’ sstatetort causes of action, including intentiond infliction of

®The court in Livingston nonethd ess affirmed thetria court’ sdismissal of al of the gppdlant’s
damsonthebagsaf the specificimmunity provisonof the IndianaTort ClamsAct, IND. CODE § 34-4-
16.5-3 (West 1999) (reped ed 1998), which granted immunity to al governmenta entitiesor employees
for “theinitiation of ajudicial or administrative proceeding.” 8§ 34-4-16.5-3(5).

Thetimelimitations on presentation of claimsunder the New Jersey Tort ClaimsAct refer
specifically to the “accrual of the cause of action.” N.J. CODE ANN. § 59:8-8 (1992).
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emotiondl distressand abuse of process, accrued a thetimeof her arrest,? her maliciousprosecution daim
accrued when the crimind proceedingsagaingt her terminated favorably. See Michadlsv. New Jersey,
955 F. Supp. 315 (D.N.J. 1996).

Ininterpreting the Notice of Clam provisonof New Y ork’ smunicipd tort liability Satute, NEw
Y ORK GEN. MUN. LAW § 50 (McKinney 1999), New Y ork courts have found that damsof fasearrest
and falseimprisonment arose’ on thedate onwhich theplaintiff wasrd eased from custody, but that causes
of actionfor maiaousprosecution did not accrue until theunderlying arimind chargesweredismissad. See
Jastrzebski v. New York, 423 F. Supp. 669 (S.D.N.Y. 1976); Ragland v. New York City Hous.
Auth., 613 N.Y.S.2d 937, 939 (App. Div. 1994); McElveenv. Police Dep't, 418 N.Y .S.2d 49 (App.
Div. 1979); Peresluha v. New York, 400 N.Y.S.2d 818 (App. Div. 1977); accord Malone v.
McHugh, 797 F. Supp. 154, 155-56 (E.D.N.Y. 1991); Leung v. New York, 627 N.Y .S.2d 369 (App.
Div. 1995); Bennett v. New York, 612 N.Y.S.2d 201 (App. Div. 1994); Collinsv. McMillan, 477
N.Y.S.2d 49 (App. Div. 1984); Kelly v. Kane, 470 N.Y.S.2d 816 (App. Div. 1983); HinesV.
Buffalo, 436 N.Y .S.2d 512 (App. Div. 1981); Boosev. Rochester, 421 N.Y.S.2d 740 (1979); Allee
v. New York, 347 N.Y.S.2d 708 (App. Div. 1973); cf. Ciferri v. Sate, 500 N.Y.S.2d 28 (App. Div.
1986) (holding thet the statute of limitationsfor amalicious prosecution action againgt astate employee

begins to run upon dismissal of the charges by the trial court).

8Strictly spesking, because New Jersey employsadiscovery rule, the plaintiff’ sstatelaw causes
of action, except for maicious prosecution, accrued when she should have discovered, by duediligence,
thet thedements of thedaimsexisted. The court conduded, however, thet thet occurred “&t or about the
time of plaintiff’sarrest.” Michaelsv. New Jersey, 955 F. Supp. 315, 326 (D.N.J. 1996).

*TheNew Y ork gatute requiresthat aNotice of Claim beserved “within ninety daysafter thedam
arises” NEW YORK GEN. MUN. LAW § 50-e (McKinney 1999).
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The United States Court of Apped sfor the Third Circuit, ininterpreting the VirginIdands Tort
ClamsAct, V.I. CODEANN. tit. 33, § 3401 (2000), which requiresthat written notice be presented within
sx months* after theact or omission congtituting thebesisof thecdlam,” § 3402, held thet theaccrud dete
for damsof faseimprisonment and arrest wasthe day of thearrest, but that theaccrud datefor maicious
prosecution was dismissal of the criminal proceedings. See Dreary v. Three Un-Named Police
Officers, 746 F.2d 185 (3" Cir. 1984).

Thisgpproach to notice of tort clamsis congstent with the generd jurigprudenceregarding the
accrud of gatutesof limitationfor damsof fasearrest, fa seimprisonment, and maiciousprosecution.
In determining the Satute of limitationsfor daimsof unlawful arrest and faseimprisonment, the Oklahoma
Supreme Court, in the oft-cited case Belflower v. Blackshere, 281 P.2d 423 (1955), held that the
gatuteof limitationsaccrued at therd easefrom imprisonment, not at thetermination of the proceedings
by which the arrest occurred. Severa other states have subsequently followed this approach. See
Kirwan v. Sate, 320 A.2d 837 (Conn. 1974); Mound Bayou v. Johnson, 562 So.2d 1212, 1217
(Miss 1990) (“Thompson's[dc] action for false arrest accrued theday it occurred . . .. Hisaction for
maidousprosecution did not accrue until . . . the date of thetwo judgments. . . dismissng Mound Bayou's
... prosecutions.”); O’ Fallon v. City of Burlington, 427 N.W.2d 809, 811 (N.D. 1988) (“False
imprisonment isconddered a.continuing tort which commences a thetime of thefdsearrest and continues
until the unlawful detention ceases.”); Adler v. Beverly HillsHosp., 594 S\W.2d 153 (Tex. Civ. App.
1980) (holding that acause of action for false imprisonment accruesfor the purpose of the statute of
limitationswhentheunlawful detentionends). Smilarly, theUnited States Court of Appedlsfor the Third

Circuit, in andyzing thedate of accrua of aSection 1983 cauise of action for malicious prosecution and
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fdseared, has held that, under federd law, since favorable termination was a necessary e ement of
maidouspraosscutiondams they did not accrue until the underlying criming procesdingswereterminated,
but that false arrest daims accrued on the date of arrest. See Rosev. Bartle, 871 F.2d 331, 348-51 (3¢

Cir. 1989).

I1. Waiver for Good Cause

Section 5-304 of the LGTCA providesfor awaiver of the notice requirement: “Notwithstanding
the other provisions of this section, unlessthe defendant can affirmatively show that its defense has been
preudiced by lack of required notice, upon motion and for good cause shown the court may entertainthe
auit even though the required noticewas not given.” 8 5-304(c). Thequestion of whether good causefor
walver exigsis clearly within the discretion of thetria judge. See Downey v. Collins, 866 F. Supp.
887,889n.7 (D. Md. 1994) (holding thet thefailureto discover theinjury until witnesseswerefound and
thefailure of the county to respond to requestsfor materiad swere not sufficient to condtitute good cause
under § 5-304(c)); Madorev. Baltimore County, 34 Md. App. 340, 344, 367 A.2d 54, 57 (1976);
cf. Lemma v. Off Track Betting Corp., 707 N.Y.S.2d 276 (App. Div. 2000). Therefore, thetria
judge sfindingswill not be disturbed absent ashowing of abuse of discretion. See \Westfarm Assoc. v.

Washington Suburban Sanitary Comm' n, 66 F.3d 669, 676 (4" Cir. 1995); Madore, 34 Md.

“Madore dealt with the application of the precursor to the current LGTCA, Maryland Code
(1957, 1972 Repl. Val.) Art. 57, 8 18(b) (repeded 1973), which ated: “ Notwithstanding the provisons
... aovethe court may, upon motion and for good cause shown, entertain the st [againgt any municipd
corporation, county, or Batimore City] even though the required notice was not given, unlessprovided
further thedefendant can affirmatively show that itsdefensehasbeen prejudiced thereby.” See Downey
v. Callins, 866 F. Supp. 887, 889 n.5 (D. Md. 1994); Madorev. Baltimore County, 34 Md. App.
340, 367 A.2d 54 (1976).
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App. at 344, 367 A.2d at 56-57; cf. Vilesv. Sate, 423 P.2d 818, 821 (Cal. 1967); Lamb v. Global
Landfill Reclaiming, 543 A.2d 443, 449 (N.J. 1988); Bowman v. Capital Dist. Transp. Auth.,
663 N.Y.S.2d 727 (App. Div. 1997). Thetes for whether good cause exigts pursuant to 8 5-304(c) is
“whether the daimant prosecuted hisdamwith thet degreeof diligence that an ordinarily prudent person
would haveexercised under thesameor amilar circumdtances” Westfarm, 66 F.3d at 676-77 (citations
omitted). See Downey, 866 F. Supp. at 889-90; Madore, 34 Md. App. a 345, 367 A.2d at 57; cf.
Leev. Houston Fire & Cas. Ins. Co., 530 SW.2d 294 (Tex. 1975).
Petitioner arguesthat concentrating on hiscrimina defense condtitutesgood causefor latefiling
under 85-304(c). Thetrid court specificaly rgected thisargument. Dismissing the case, the court found
that thependency of acrimina casewasnot sufficient to condtitute good causefor latefiling. Weholdthat
it was not an abuse of discretion for thetrid judgeto sofind. Section 5-304 requiresSmply that awritten
notice of thetime, place, and cause of theinjury be sent to the county attorney within 180 daysafter the
dlegedinjury. See §5-304(a)(b). It doesnat requiretheinditution or prasecution of thedivil action. We
agreewith thetrid judge s concluson that an ordinarily prudent person, in Petitioner’ s circumstances,
would have been able, through the exercise of reasonable diligence, to file such a Notice of Claim.
Severd other jurisdictionshavesought to define good causefor |atefiling under publictort dams
acts. While courts generdly condgder acombination of factors, circumstances that have been found to
condlitutegood causefitinto severd broad categories: excusableneglect or mistake (generdly determined

in reference to areasonably prudent person standard),™ see, e.g., Viles, 423 P.2d at 821-22; Black v.

IMany sates satutes specificaly contain an exception for excusable mistakes. See, eg., CAL.
Gov’ T CODE 8 946.6(c) (West 1995) (“Thecourt shdl relievethe petitioner from [noticerequirements)
if the court findsthat [notice] was made within areasonabletime. .. and. . . [f|hefalureto present the
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LosAngelesCounty, 91 Cal. Rptr. 104, 107-08 (Ca. App. 1970); Kleinkev. Ocean City, 371 A.2d

785 (N.J. Super. App. Div. 1977); seriousphysica or mentd injury and/or location out-of-gate, see, eg.,

Slvav. New York, 668 N.Y.S.2d 189 (App. Div. 1998);" Butler v. Ramapo, 662 N.Y.S.2d 93

(App. Div.1997); Hilda B. v. Housing Auth., 638 N.Y .S.2d 36 (App. Div. 1996); Lamb, 543 A.2d

at 451; SE.W. Fridl Co. v. New Jersey Turnpike Auth., 373 A.2d 364 (N.J. 1977); Kleinke, 371

A.2d at 788; theinahility toretain counsdl in casesinvolving complex litigation, see, e.g., Torresv.

Jersey City Med. Cir., 356 A.2d 75 (N.J. Super. Law Div. 1976); and ignorance of the Satutory notice

requirement,” see, e.g., Bell v. Camden County, 370 A.2d 886 (N.J. Super. App. Div. 1977); Kdller

v. Somerset County, 347 A.2d 529 (N.J. Super. App. Div. 1975). No other jurisdiction has recognized

the pendency of crimind proceedingsasgood cause. Moreover, theexcuseisunlike any of thesewiddy
recognized exceptions to strict notice requirements.

JUDGMENT OF THE COURT OF SPECIAL APPEALS

AFFIRMED IN PART AND REVERSED IN PART. CASE

REMANDED TO THAT COURT WITH INSTRUCTIONSTO

AFFIRM THEJUDGMENT OFDISMISSAL OFPETITIONER' S

CLAIMSOF FALSE ARREST AND FAL SE IMPRISONMENT,

REVERSE THE JUDGMENT OF DISMISSAL OF

PETITIONER SCLAIMSFORMALICIOUSPROSECUTION,

AND REMAND THE CASE TO THE CIRCUIT COURT FOR
PRINCE GEORGE'S COUNTY FOR FURTHER

cdamwasthrough mistake, inadvertence, surpriseor excusable neglect unlessthe public entity establishes
that it would be pregjudiced . . . .").

“TheNew Y ork statutespecificaly indudesmental or physical incapacity asafactor for thecourt
to consder in determining whether to grant leaveto servealateNoticeof Clam. SeeN.Y . GEN. MUN.
LAwW 8 50-¢(5).

BTheCourt of Specid Apped shasspecificaly rgected ignoranceof thelaw requiring noticeas
good cause. See Williams v. Montgomery County, 123 Md. App. 119, 716 A.2d 1100 (1998).
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PROCEEDINGS CONSISTENT WITH THIS OPINION.
COSTSIN THISCOURT AND IN THE COURT OF SPECIAL
APPEALSTOBEPAID TWO-THIRDSBY RESPONDENTS
AND ONE-THIRD BY PETITIONER.

Dissenting Opinion follows:

| respectfully dissent. The notice requirements of the Local Government Tort Claims Act
(LGTCA), and thenaticerequirementsof the gpplicable predecessor acts, have awaysbeen consdered
by this Court to condtitute a.condition precedent to the subsequent filing of acause of action againg an

goplicablelocd government entity. Itisnot merdy awaiver of immunity or agatute of limitationsthet is
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based upon the accrual of an action. We have dwayshdld that its purpose was (is) to afford to loca
government an opportunity to promptly investigatecdamswhiletheincdents detallsand theevidenceare
freshandavailable. Evenincasesinwhichloca governmentsenjoy noimmunity, the notice requirement
exigs Inorder to suealocd government in tort, even in automobile accidentswhereimmunity hasbeen
waived, notice must be given.
Today the mgority abandonsthose concepts, and, inessence, holdsthat anotice of aclam for
unliquidated damagesagaing aloca government isnot required to be made until al thedementsof acause
of action havecomeinto being and, by logica extension, cannot properly befiled until acauseof action
(asopposed to aclam) fully exigts. It has never been my understanding that a cause of action must
conclusively exist, in order for the obligation of a notice of aclaim or potential claim to be required.
Moreover, the mgority today equatestheterms“dam” or “injury” with theterm“ cause of action.”
That Smply hasnot, heretofore, been thelaw in this State, and should not now be madeto bethe law of
thisState. Thereis, | would repectfully suggest, asubgtantia difference between aclam and acause of
action. TheLGTCA doesnot requirethat the naticeidentify theexact cause of action, or causesof action,
arising out of aclaim generated by anincident. Maryland Code (1973, 1998 Repl. Val., 2000 Cum.
Supp.), section 5-304 (b)(3) of the Courtsand Judicid Procesdings Artidle provides: “Thenaticeshdl be
inwriting and shdl datethetime, place, and causeof theinjury.” Nowhereinthedatuteisit required thet

the naticeidentify the exact causes of action that might arisefromthedaimor dams. Under themgarity’s

! EvenHaupt v. Sate, 340 Md. 462, 667 A.2d 179 (1995), discussed infra, did not go so far.
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reasoning, in order to give notice of aclaim within 180 days,” the cause of action would haveto be
specifically identified and noted in the notice itself. Otherwise, the notice might be defective.

Thismight cause severe problemsfor potentid litigants. Thelogicd extenson of themgority’s
policy that aclaimor injury isnot complete, for purposes of notice, until the last ement of acause of
action comesinto being, might requirelitigantsto file notices of causes of action instead of claims.
Accordingly, alitigant who knows he has been the subject of a hgppening that might giveriseto some
causeof action, hasto do morethan notify theloca government of the occurrence of whichhecomplains,
but mugt give notice of the exact causes of action that might arise out of that occurrence. Later, he might
well be limited to those causes of action he hasidentified and expressedinhisinitid 180-day noticeto the
local government.

Itisimportant to notethat thelanguage of the natice Fatuteis not thelanguage of immunity nor does
it create sometypeof limitationsstatute. 1t createsacondition precedent. No wheredoes section 5-304
“Actionsfor unliquidated damages’ of Subtitle 3, Local Government Tort ClamsAdt, refer totheaccrua
of causesof action. Itisancticeof dam datute, not sometype of limitationsSatute. It Satesin rdevant
part that “an action for unliquidated damages may not be brought against aloca government or its
employees unless the notice of the claim . . . is given within 180 days after the injury.”

Themgoarity focusesontheterm “injury,” indead of theterm “dam,” holding that until acause of
adtionexigs thereisnoinjury. Thatissmply incorrect, andin thenotice context, istotally incongstent with

over ahdf century of our cases, that are not overruled, and most not even mentioned, by themgority. In

2 Section 5-304(a) of the Courtsand Judicia Proceedings Article statesin relevant part that “an
action for unliquidated damages may not be brought againg alocd government or itsemployess unlessthe
notice of the daimrequired by this section isgiven within 180 days after theinjury.” (Emphadsadded.)
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essence, themgority treststheterm“dam” to beequivaent withtheaccrud of acauseof action, andthen
treststhe 180-day notice provison asadatute of limitation basad upon that accrud. Thisentiregpproach
skewers along standing body of authority in this State to the contrary.

Moreover, when the L egidature wantsamatter of notice to depend upon the accrud of acause
of action, it knowshow to utilize cause of action language. Section 5-203“Ignorance of causeof action
induced by fraud” provides. “If the knowledge of acause of action iskept from aparty by thefraud of an
adverse party, the cause of action shal bedeemed to accrueat thetime. . . [of discovery of] thefraud.”
Section 5-105 Assaullt, libdl, or dander” providesthat “[glnaction. . . shdl befiled within oneyear from
thedateit accrues” (Emphassadded.) Section5-103(a), inreferenceto adverse possession, datesthat
action must be filed “[w]ithin 20 years from the date the cause of action accrues. . ..” (Emphasis
added.) Smilar“accrud” languageisused throughout thevariouslimitation Satutes. Itisconspicuousby
itsabsencein the notice statute a issuehere. 'Y et themgority, in somefashion, extrgpolatestheterm
Injury, to transform acondition precedent into the accrud reasoningsof satutesof limitation. Inmy view,
and the past views of this Court, that isincorrect.

| amunawareof any casein Maryland wherethis Court hasaddressad any requirement thet dl the
dementsof acause of action mugt exist beforeancticeof aclam againg alocal governmenta entity is
required to begiven.® Such arequirement defeats the purposes of the notice requirementsin thefirst
ingance. Moreimportantly, as| haveindicated, the mgority cannot logically adopt apostion that the

noticeinthiscasewastimely, athough far beyond the period of noticefor theactud incident, without also

® Even Haupt, supraandinfra, congtruing the Maryland Tort Clams Act with itsexceptionsfor
third-party claims, does not so hold.
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creating arequirement that a cause of action actually exist before notice is given.

Theinjury occurred to petitioner on the night of August 24, 1997, when hewas arrested by
Corpords Strader and Nalley of the Prince George' s County Police Department. It wasthen that his
freedom was restricted, it was then that chargeswerefiled againgt him; it wasthen that hisprosecution
commenced; it wasthenthat his“injury” began. Themgority holdsthat for the purposeof fasearrest and
fa seimprisonment, the 180-day period to givenotice of cdlaim commenced a thetimeof injury, i.e, the
Incident of Heron' sarrest. Y et, when consdering thetort of maiciousprosecution, themgority holdsthet
the 180-day period to give notice of daim doesnot commenceuntil termination of the crimina charges.
Under thisrationde, therewould be no way to determine the commencement of thetime period until the
|last possible cause of action that might be conceived of by counsd s infact, filed. 1n other words, under
the mg ority’ sreasoning, the natice period for each cause of action would not beginto run until thelast
eement of each cause of action dleged can be condusvey determined. This, inturn, could result inthe
requirement of aninjured party having to filemultiple notice of damsfor the sameinjury arsng out of the
sameinddent, depending onwheneach of themultiple causes of action cometofruition. That smply could
not have been the intention of the Legislature. Such aconclusion is, in my view, absurd.

Under themgority’ sholding, if Heron had been convicted, rather than acquitted, had gppeded to
the Court of Specid Appeds and there had his conviction affirmed, then filed a Petition for Writ of
Cetiorari with thisCourt, had it granted, and this Court a0 afirmed his conviction; then filed hisfirgt Post
Conviction Petition and hed hisrequest for rdlief denied, gopeded that denid through the gppdlate process

losing dl the way; then filed a second Post Conviction Petition or even filed a Petition for aWrit of
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Coram Nobismany yearstheredfter, and had thetria court, or an appdlate court, granted imanew trid,*
and at that new trid, hewasfinaly acquitted, the 180-day notice provision would only then, yearsor
Oecades|ater, begintorun. Inthe meantime, theloca government entity has no knowledge that something
occurred ten or twenty yearsbefore, that might resultinliability. That Smply doesnot, and cannot, satisfy
the condition precedent purpose of the notice provison, which we have consstently heldisto afford a
prompt opportunity to local governmentsto investigate the detail s of the occurrences cregting potentia
liability.

Thedatutory noticerequirement doesnot read, asthemg ority would haveit reed, that noticemust
begivenwithinacertaintime period of thelast event to hgppen of aseriesof eventsrdaing totheaccrua
of agpecific causeof action. Generdly, the creation of such astandard inthis case serveslittle ussful
purpose, evenfor plaintiffs, certainly not for loca governmentsfor whaose benefit the notice requirements,
indeed the Act itsalf with its*cap” requirements, was ostensibly crested. That the notice provisons
condituteacondition precedent, asopposed to agtatute of limitation or only animmunity waver, is inmy
view, clear.

Maryland's Local Government Tort Claims Act is found in the Courts and Judicial
Proceedings Articleunder Title 5, Limitations, Prohibited Actions, and Immunities, Subtitle 3. The
local act isnot contained in Subtitle 5. Immunities and Prohibited Actions — Governmental of
the Courtsand Judidd Proceadings Artidewherethe matter of cartainimmunitiesof locd offidasin maotor

tortsisfound. Section 5-507(b) of that subtitle provides in relevant part:

* See our recent coram nobis case of Skok v. Sate, Md. A.2d___ (2000) [No.
22,1999 Term, filed October 10, 2000].
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(b) Nonliability of officials generally; torts involving motor vehicles..

(2) Anofficid of amunicipa corporation is not immune from liability for
negligenceor any other tort arisng from the operation of amotor vehicle except asto any
cdamfor damagesinexcessof thelimitsof any gpplicablepolicy of mator vehideliability

insurance.

Severd other ssctions of thet subtitle of the Courtsand Judiaa Procesdings Artide limit immunity
for other governmentd officidsor entities ether directly or by referring to other satutesthat do. SeeMd.
Code (1957, 1998 Repl. Vol.) Art. 26 88 1-3. Accordingly, immunity isaddressed in the Courtsand
Judicia Proceedings Articlein an entirely separate subtitle from Subtitle 3 (Local Government Tort
ClaimsAct). Inmy view, theprovisonsof the LGTCA reating to notice were intended to be separate
and gpart from the subsequent legidativetrestment of immunity mattersinlater subtitles. Asl perceivethe
thrugt of section 5-304, it isnot specificaly concerned withimmunity or thewaiver of it. Insteed, it crestes
acondition precedent to thefiling of actionsfor unliquidated damagesagaing locd governments, continuing
along standing requirement applicableto suitsagainst loca governments. Asl seethehistory of this
Court’ scongderationsof thesenotice provisons, our decisons have been basad on acondition precedent
anaysis.

This Court has congtrued the predecessor datutes, Satutes that existed before the enactment of

ather theloca or gatetort claimsact, ascresting conditions precedent. Congtruing, in part, the 1943
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dautethat first provided notice requirementsbefore cartaintypes of suitscould befiled agang municipd
corporations, this Court stated in Neuenschwander v. Washington Suburban Sanitary
Commission, 187 Md. 67, 71-72, 48 A.2d 593, 596 (1946), overruled on other grounds by
statute as stated in Arnold v. Prince George' s County, 270 Md. 285, 311 A.2d 223 (1973), that:

Thissuit wasbrought by DorisNeuenschwander inthe Circuit Court for Prince

George s County againgt Washington Suburban Sanitary Commisson and the Mayor and

City Council of Hyattsvilletorecover damagesfor injuriessustained on June 23, 1944,

when she stepped upon themeta top of asawer manholedong thesdewak on Madison

Stregt in Hyaitsville. Shedleged in her declardation that the metd top turned upwards,

thrugting her | eft leg into the manhol e, throwing her to the ground and severdly wrenching

her body; and that she has suffered continuous pain, has spent large sums of money for

medicd and hospita trestment, and has been advisad to undergo asurgicd operation. She

further aleged that the manholewas maintained negligently by defendantsand wasinan

unsafe condition for pedestrians. Defendants pleaded that, because of thefact thet they

aremunicpd corporaions they arenct lidblefor damages Flantiff demurredtothe plees

and the Court sustai ned the demurrerson the ground thet the declaration failed to dlege

that defendants knew or should have known of the defective condition.

Thelaw isestablished that amunicipal corporation may behdd ligblefor injuries
caused by its negligencein falling to keep the streets and sdewaks under its control

reasonably safefor travel in the ordinary manner, and in preventing and removing any
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nuisance affecting their useand safety. Cordishv. Bloom, 138Md. 81, 85, 113 A. 578
[(1921)]; Mayor and City Council of Baltimore v. Eagers, 167 Md. 128, 136, 173
A. 56 [(1934)]; Mayor and City Council of Baltimore v. Thompson, 171 Md.
460,189 A. 822[(1937)]. Butamunicipd corporationisnot lidblefor injuriescaused by
the defective condition of agtredt, unlessitisshown thet it hed actud or condtructive notice
of such condition. Constructivenoticeis such notice asthe law imputes from the

circumstances of the particular case.

Itisclear that in our condderation of that case we accepted that there wasnoimmunity for local
governmentsin repect to those specificfacts, i.e, thefalureto keep Sreetssafe. We clearly noted that
immunity wasnot availableunder thosedrcumdtances; thet thelocd governmentsthereinvolved werelicble
tosuit. Wenonethd esswent onto hold that the notice requirements of the Satute, the preci se predecessor
totheonea issuein the case a bar, congtituted a.condition precedent to the right to maintain any action
intort against alocal government.

After the Court sustained the demurrersto the declaration, plaintiff filed an
amended dedlaration. Thefirg count wassmilar totheorigind dedaration, but the sscond
count alleged that defendants knew or, by the exercise of reasonable care, should have
known of the dangerous condition of the manhole and meta top. In the meantime
defendants learned that the Legislature of Maryland had passed an Act in
1943, applicable to Prince George's County, providing that no suit for
damages shall be maintained against a municipal corporation unless written
notice of the claim shall be presented within 90 ' days after the injury or
damageissugtained. Defendantsaccordingly withdrew their pleesand filed demurrers
dleging that plantiff had failed to comply with the Act of 1943. The Act provides “No
action shdl bemaintained and no daim shdl bedlowed againg any county or municipa

> Over the yearsthe amount of notice that must be given has changed. At present, it is 180 days.
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corporation of Maryland, for unliquidated damagesfor any injury or damageto personor
property unless within ninety daysafter theinjury or damage was sudtained, written notice
thereof setting forth thetime, place and cause of the dleged damage, loss, injury or desth
shall be presented ether in person or by registered mail by the claimant, his agent or
attorney, or, in case of degath, by hisexecutor or adminigtrator, to the City Solicitor of
Bdtimore City, the County Commissioners, or the corporate authorities of the municipa
corporation, asthe case may be. . .."

Onacoount of plaintiff’ sfalureto dlege compliance with the statute, the Court
sustained the demurrers and entered judgment for defendants. . .. The Maryland
Legidature has declared the county commissioners of every county inthe Stateto bea
corporation (Code 1939, art. 25, sec. 1), and the Court of Appedsconsdersthemto be
amunicipal corporation.

Theattributesof amunicipa corporation are possessed by Washington Suburban
Sanitary Commisson to an extent amply sufficient to bring it within thet designation. . . .

Itisafundamentd doctrinethat the Legidaturemay grant or deny toindividudsa
right of action againg muniapd corporationsfor injuriesresulting from the negligent manner
inwhich dregtsaremaintained. WhentheLegidaure crestesamunicipa corporation as
part of the machinery of government of the State, it iswithinits provinceto adjust the
relativerightsof the corporation and thecitizens. The Legidature hasthusthe power
to enact a statute requiring that, before suit for damages shall be instituted
against a municipal corporation, a written notice of the claim shall be
presented to the municipal authorities within a specified period after injury
or damage is sustained. Engle v. Mayor and City Council of Cumberland,
180 Md. 465, 470, 25 A.2d 446 [(1942)]; MacMullen v. City of Middletown, 187
N.Y.37, 79N.E. 863, 11 L.R.A.N.S,, 391 [(1907)]. Inorder to maintain such an
action, the declaration must alege that the notice prescribed by the Statutewas duly
presented, for the notice is a condition precedent to the right to maintain the
auit. If thededlaration doesnot contain such an dlegation, the defendant can object elther
by demurrer or plea. Englev. Mayor and City Council of Cumberland, 180 Md.
465, 469, 25 A.2d 446; Greenleaf v. Inhabitants of Norridgwock, 82 Me. 62, 19
A. 91; Forbesv. Town of Suffield, 81 Conn. 274, 70 A. 1023; Reinig v. City of
Buffalo, 102 N.Y. 308, 6 N.E. 792; Danielsv. Racine, 98 Wis. 649, 74 N.W. 553.

Id. a 73-77,48 A.2d a 596-98 (emphadis added) (someditations omitted). Our origind holding thet the
noticerequirement isacondition precedent isespecidly important in that in Neuenschwander, wewere

reviewing acause of actioninwhich therewasno immunity. Our holding inthat casewastotdly unrdaed
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to governmental or sovereign immunity issues. It was a pure condition precedent holding.

We subsequently discussed Neuenschwander’ streatment of the notice requirement in Cotham
v. Board of County Commissioners, 260 Md. 556, 273 A.2d 115 (1971), where a party was
atempting to assert that the natice requirement was merdly agtatute of limitation that had to be addressed
by a plea of limitations not by ademurrer.® We said:

At [Neuenschwander, 187 Md. at 78, 48 A.2d at 599], hefurther described this act
as* creat[ing] acondition precedent to the right to maintain an action for damages’.
Cotham seizes upon the next wordsin Neuenschwander which described thisact as
“[having] the effect of a statute of limitations.”

Bascdly the sameargument waspresented in Satev. Parks, 148 Md. 477, 129
A. 793 (1925), rddiveto suitsarisng under the Maryland wrongful degth statute, now
Code (1970 Repl. Vdl.), Art. 67, 84, which at thet time provided “thet every such action
shdl be commenced within twelve calendar months after the desth of the deceased
person.” (Now twoyears) The contentionwasmedethet thiswasmerdy alimitationon
thetimewithin which theaction should be brought and therefore could only beavailed of
by apleaof limitationsand not attacked by way of demurrer. Inan opinion by Judge
Washthe Court held the provisons of the Satuteto be“acondition precedent to theright
tomantaintheaction” and said that the characterization of the atutein an earlier opinion
as a“statute of limitations” was not binding upon the Court in Parks.

In Redfern v. Holtite Mfg. Co., 209 Md. 106, 120 A.2d 370 (1956), the
Court had under cons deration what wasthen Code (1951), Art. 101, 8 38 concerning the
time within which death claims were required to be filed under the Workmen's
Compensation Act. Thedam on behdf of achild unborn a thetime of theemployeg' s
death wasfiled morethan oneyear after deeth. Therewasan attempt to rely upon the
provisonsof Code (1951), Art. 57, 8 2 rdativeto limitations as gpplied to personsunder

® This caszisone of severd casesthat do not rest upon “notice” being asubstantive part of the
causeof action, but refer, indead to Specid statutorily creeted periods of timein which the cause of action
being created must be brought, asbeing asubgtantive part of the cause of action. These cases sometimes
areconcerned withthegpplicability of the® discovery rul€’ goplicableto generd satutesof limitation. The
casesgenerdly refer tothe specid” provisonsasbeing part of the substantive action— acondition
precedent. See Trimper v. Porter-Hayden, 305 Md. 31, 501 A.2d 446 (1985).
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disability of infancy or insanity. That claim was rejected.

In setting up the Unsatisfied Claim and Judgment Fund, the General Assembly
provided for thefiling of notice of intention to make aclamwithin 180 days after the
accident. Itisexpresdy made*acondition precedent to the right theresfter to apply for
the payment from the fund”. See Code (1970 Repl. VVal.), Art. 66 1/2, § 7-606. . . .

In condruing theMaryland act it must bebornein mind thet it isof comparively
recent origin. It found itsway into the Code of Public Generd Lawswith the enactment
of Chapter 809 of the Acts of 1943, following on the heels of an enactment for
Montgomery County by Chepter 405 of the Actsof 1941. At that timeit wasgpplicable
only to Montgomery, Prince George' sand Caroline Counties. Eventoday it doesnot
aoply indl counties of the date. Sinceitsenactment in 1943 it has been amended by the
Gengrd Assambly at seven sessons. Atthe 1965 sesson three separate actswere passed
amending the gatute and at the 1970 sesson two separate actswere passed. 1t must be
bornein mind that prior to the 1965 session of the Generd Assembly such amendment
could be made only in an odd numbered year. To hold that notice given on May 19,
1969, “ upon discovery of the negligence” in this case complies with this
statute would be to judicially place in the statute language which is not
there. Examination of thebody of Maryland law leads usto the conclusion that had the
Genagrd Assambly intended natice under the drcumdtanceshererecited to comply with the
datute, it would have so dated. The matter isone, however, that meritsthe dose sorutiny
of the General Assembly . . ..

Cotham, 260 Md. at 563-65, 273 A.2d at 119-20 (emphasis added) (some alterationsin original).
Just aswe saidin Cotham, supra, 260 Md. at 565, 273 A.2d at 120, what the mgjority does
with itsdecision in the case at bar, isto “judicially place in the statute |language which is not
there” (Emphasisadded.) Had the Legidatureintended aprovision that notice need not be given until
180 days after al of a cause of action’s elements exist, it would have so stated.
We cited our holding that notice requirements were conditions precedent in construing time
limitationsonfiling cases, inthewrongful desth case of Smithv. Westinghouse Electric Corporation,

266 Md. 52, 55, 291 A.2d 452, 454 (1972), where one of the issueswas a tatutory requirement that
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“every such action shdl be commenced withinthree years after the degth of the deceased person.” We
initially noted that thewrongful deeth action wasadgtatutorily crested action and then went onto discuss

whether thetimefor thefiling of that action wasacondition precedent. Discussing aprior casewesad:

Appelless contend that the effort of the Generd Assambly to have the amendment
operaeretrogpectively isunconditutiond, first, becausethe period of limitations st forth
inthe Actisnot merdly alimitation of remedy but isacondition precedent tofiling suit; and,
second, becauseit deniesthem the equa protection of the laws guaranteed by the 14th
Amendment of the Condtitution of the United States of America. Charles Street lso
contends that the question can be raised by motion for summary judgment. We agree.

InNo. 371, Appd lants contend thet the question of limitations should have been
rased ether by pleaof limitationsor by demurrer (Satev. Parks, supra) and cannot
be raised by motion for summary judgment.

The period of timewithinwhich suit must befiled under Article 67, section 4,

being acondition precedent to theingtitution of the action and not an ordinary Satute of

limitations, thequestion of whether the suit isbarred by the statute can beraised by plea,

demurrer, motion for summary judgment or any other appropriate procedure.
Id. at 55, 58, 291 A.2d at 454, 455-56.

Wehaveremained condgent in our trestment of wrongful degth cases. Inthemorerecent wrongful
death case of Waddell v. Kirkpatrick, 331 Md. 52, 57, 626 A.2d 353, 355 (1993), we framed the
gopdleg spogtion as“they maintain that section 3-904(g) does not establish agaute of limitationsat al;
rather, it prescribesatime period asacondition precedent to maintaining awrongful deeth action.” Judge
(now Chief Judge) Bell wrote for the Court that:

Asthe appdllant correctly concedes, the time period prescribed in section

3-904(g) has been congtrued by this Court to be acondition precedent to mantaining the
action, rather than a statute of limitation.
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InParks theissue waswhether the reguirement in thewrongful desth Satutethen
in effect, Maryland Code (1912) Art. 67 8 2, requiring “that every such action shdl be
commenced within twelve calendar months after the degth of the deceased parson”, is“a
condition essentid to theright to maintain the action given by the satute, or ismerdy a
limitation of the remedy which must be pleaded to defeat theaction.” Parks, 148 Md. a
477-78, 129 A.2d at 793. . . .

The[daute] createg anew legd lidility, with theright to suit for itsenforcement,
provided the suit isbrought within twel ve months, and not otherwise. Thetime
withinwhich the suit must be brought operatesasalimitation of theligbility itsdlf
ascregted, and not of theremedy done. Itisacondition attached to theright to
suea dl.. .. Timehasbeen made of the essence of theright and theright islost
iIf thetimeisdigregarded. Theliability and the remedy are cregted by the same
datutes, and thelimitations of the remedly are, therefore, to betreated aslimitations
of theright.

Id. at 480, 129 A. at 794.

Incontragt, agatute of limitationsaffectsonly theremedy, not the cause of action.
Thefailure of adefendant toraisethe bar of limitations, timely, see Maryland Rule
2-323(g)(16), resuitsinthewalver of limitations, which parmitsthe plaintiff to procesd with
thetrial of hisor her case. Foosv. Seinberg, 247 Md. 35, 38, 230 A.2d 79, 80
(1967); Foard v. Shider, 205 Md. 435, 451, 109 A.2d 101, 108 (1954); Brooks .
Sate, 85 Md. App. 355, 363-65, 584 A.2d 82, 86-87 (1991).

Onceit hasbeen established that section 3-904(g) isacondition precedent, as
opposed to agtatute of limitations, it followsinexorably that it does not fit within the
prescription of section 5-101. Consequently, section 5-201 does not save a cause of
actionfor wrongful desth notwithstanding the disahility of theplaintiff & thetimetheaction
accrued.
Id. at 57-60, 626 A.2d at 355-56 (some citations omitted) (footnotes omitted).

Thestudioninthe casesubjudiceisamilar, differing only in thet adifferent Satute, onerdating
to notice periodsingead of filing periods, isinvolved. Judge Bell inWadddll, supra, held for the Court
thet, eventhough theplaintiff, whowasthreeyearsold a thetimeher father waskilled, could not maintain

an action until she reached her mgjority, because the provision involved in Waddell was acondition
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precedent, she could not even thenmaintain theaction, becauseit was brought morethan threeyears after
theaccident that had killed her father. We have consstently held that the provision at issue here, and
similar provisions, are condition precedents.

We construed the exact type of notice requirement at issuein the present casein Grubbsv.
Prince George' sCounty, 267 Md. 318, 297 A.2d 754 (1972), acase that was primarily concerned
with the adequacy of notice by regular United Statesmail on the county attorney. There, asto the
character of the notice requirement itself, we again opined relying on the earlier cases that:

Aswe have noted, having regarded § 18" asastatute of limitations, the court

below placed cong derable emphasi supon the need for Strict congtruction. Weobserve

here, mainly for perspective, that we have never held 8 18 to be agtatute of limitations.

Rather, we haveregarded it as a condition precedent to theright to maintain an action for

damages. See Cothamand Maldonado v. Board, 260 Md. 556, 563, 273 A.2d 115

(1971) and Neuenschwander v. Wash. San. Comm., 187 Md. 67, 78, 48 A.2d 593

(1946).

Id. at 320-21, 297 A.2d at 755-56.

Inacasechdlenging thevaidity of the Hedth Care Md practice Clams satute, we noted that the
predecessor statute to the one at issue here created a condition precedent, “(imposing as condition
precedent to action againg municipa corporation requirement that noticebegiventoit by damant within
180 days after the injury or damage is sustained) (predecessor statute interpreted in Cotham and
Maldonado v. Board, 260 Md. 556, 563-65, 273 A.2d 115, 119-20 (1971)).” Attorney General v.
Johnson, 282 Md. 274, 283 n.9, 385 A.2d 57, 62 n.9 (1978), overruled on other grounds by

Newdll v. Richards, 323 Md. 717, 594 A.2d 1152 (1991). In Trimper v. Porter-Hayden 305 Md.

’ Article57, section 18 (1957, 1972 Repl. Val.), where the noticerequirement reposed in 1972,
prior to the 1987 enactment of the LGTCA.
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31, 501 A.2d 446 (1985), we were concerned with anissue of the goplicability of thediscovery rule, that
appliesin repect to genera statutesof limitations, when astatutorily created action containsaspecia
provison requiring the specific action to befiled within aprescribed period of time. Weopined,“. .. The
period of limitationsis part of thesubgtantiveright of action.” ... Thus werewe, by goplying adiscovery
rule, to dlow wrongful death actionsto befiled more than three years after degth, wewould be violating
thelegidatively imposedtimelimitation onthelegidatively crested right of action.” Id. a 35-36, 501 A.2d
at 449, quoting Satev. Zitomer, 275Md. 534, 542, 341 A.2d 789, 794 (1975), cert. denied, 423
U.S. 1076, 96 S. Ct. 862, 47 L. Ed. 2d 87 (1976), citing Smith v. Westinghouse El ectric Corp., 266

Md. 52, 55-56, 291 A.2d 452, 454 (1972); see also Cotham and Maldonado v. Board, supra.

In congtruing the natice limitation under the Maryland Tort Clams Act wefound in the case of
Leppo v. Sate Highway Administration, 330 Md. 416, 423, 624 A.2d 539, 542 (1993) that:
Theplainlanguage of SG 8§ 12-106(b) undermines Leppo’ sposition. The
180—day requirement is a condition precedent to theingtitution of athird-party action
againg the State. Lopezv. Sate Highway Admin., 327 Md. 486, 490, 610 A.2d 778
(1992); Smpson v. Moore, 323 Md. [215,] 225, 592 A.2d 1090 [(1991)] . . ..
InHaupt v. Sate 340 Md. 462, 667 A.2d 179 (1995), an gppe lant asserted that the notice period under
the Maryland Tort Clams Act should not begin to run in repect to indemnification and contribution until
thethird party hasbeeninjured by ajudgment rendered inrespect to the party directly injured. Wesaid
there:
Thepurpose of the notice requirement of 8 12-106ispatent. Requiring thet notice
begiventothe Statewithin 180 daysafter incurring theinjury towhichtheclamrdates

obvioudly isdesigned to give the State early notice of claimsagainstit. Johnson v.
Maryland State Police, 331 Md. 285, 296, 628 A.2d 162, 167 (1993). That early
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notice, inturn, affordsthe Statethe opportunity toinvestigatethedamswhilethefactsare
freshand memoariesvivid, and, wheregppropriate, sttlethem at theearliest possbletime,

Id. at 470, 667 A.2d at 183.

Themgority, inmy view, miscondruesthis Court’ sholding in Haupt by citing only aportion of
our opinion, saying: “InHaupt . . . we conddered the question of when aninjury arises pursuant to the
notice requirement of the MTCA [Maryland Tort ClamsAct] for third party dams. Wehdd that notice
hed to begiven whenthe*legdly operativefacts’ permitting thefiling of thedam cameinto exisence”

First, Haupt was an action under the MTCA, not the LGTCA.. Section 12-106 of the State
Government Article, theMTCA’ snotice section, specifically states: “(a) Scope of section. — This
section does not gpply to aclam that isasserted by cross-claim, counterclaim, or third-party clam.”
Haupt wasan action for indemnification. A third-party action “isinthe nature of anindemnity.” Black's
Law Dictionary 1479 (6th ed. 1990). No such exemption language existsinthe LGTCA’snotice
requirement section, nor did it exist in the predecessor statutes out of which the LGTCA arose.

Haupt focused on the provisions of subsection 12-106(a)’ s exceptionsin the State act. In
Haupt, 340 Md. at 465, 667 A.2d at 180, we noted that in Leppo v. Sate Highway
Adminigration, 330 Md. 416, 624 A.2d 539 (1993), we | eft open theissue of “[w]hen doesthe 180-
day clock beginto runin the case of third-party dams?’ In Haupt, 340 Md. at 467, 667 A.2d at 181,
we noted what we had said in Leppo:

The 180-day requirement isacondition precedent to theingtitution of athird-party action

against the State . . . . [T]he only exceptions designated are cross-claims and

counterclams. The Generd Assembly could haveadded third-party claimstothisshort

list, but it chose not to do so.

In Haupt, we continued by initidly noting that the purposeof thenotice provison “obvioudy is
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desgned to givethe Sate early notice of damsagaing it. That erly natice, in turn, affordsthe State the
opportunity to investigate the clamswhilethefactsare fresh and memoriesvivid. .. .” 1d. a 470, 667
A.2d a 183 (ditation omitted). Wethennoted alimitationto our holding in Haupt, in repect to thenatice
provison, that the mgority doesnot mentioninthe case a bar. “Asit rdaesto third-party actions—
when athird-party plaintiff isinvolved — the phraseissimply ambiguous” 1d. & 471, 667 A.2d & 183.
Wenoted “[w]hen thetort daim ismade by the plaintiff in the underlying action, it is patent thet the 180-
day period beginsto run assoon astheplaintiff or theplaintiff’ sproperty isinjured.. ...” I1d. &t 472, 667
A.2d a 184 (emphadsadded). Wethen spedificdly sated whentheinjury occurs. “i.e., fromthetime of
the accident.” 1d.

Wethen noted thet “[g]iving . . . itsordinary and commonsandcd meaning, adaimisabroad and
comprehensiveterm encompassing al speciesof lega demand.” 1d. at 473. 667 A.2d at 184. We
thereafter distinguished matters relating to third-party claims from direct claims.

Whilethedate and place of thealleged tort are known at the precise moment when the

accident occurred, the nature of athird party dlaimmay not be known until much later. .

... Inother words, athird party dlam may be brought even though the defendant
intheunderlying action has suffered no actud injury. For purposesof athird-party dam,
therefore, “injury” has a different meaning than it has in the first party context.

Id. at 475, 667 A.2d at 185 (emphasis added).
Wethen, eveninathird-party context, heldjust the opposite of what themgority holdsinthiscase
in respect to first party claims. We held:

Although aclaim for indemnification or contribution does not accrue until

judgment has been entered againg the party seeking indemnification or contribution, thet
does not mean that the party may delay giving the section 12-106(b)(1) notice until that
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time. Thetimeiness of the section 12-106(b)(1) noticeis not tied to when a particular

cause of action accrues, rather, it isdependent upon the point at which the claimant

suffered personal or property damage injury.

Id. at 476-77, 667 A.2d at 186 (emphasis added) (internal citations omitted).

Inthe casea bar, Heronwas“injured,” in the context of thenatice provisonsof the LGTCA when
hewasarested and crimind proceedings commenced agang him— nat, asthemgority now holds when
al dementsof thiscause of action accrued upon hisacquitta. The position themgority tekesinthiscase
Isactudly incongstent with the Court’ sholding in Haupt, when that caseisconsdered initsentirety —
and especially considering the conspicuous absence of exceptionsin the LGTCA.

Theintermediate gppdlate court has cons stently gpplied our casesholding thet thenotice provison
isacondition precedent. Riverav. Prince George' s County Health Department, 102 Md. App.
456, 649 A.2d 1212 (1994), cert denied, 338 Md. 117, 656 A.2d 772 (1995) (noticeisacondition
precedent under the State Act that servesto provide the Sate with sufficient timeto investigate thedam);
Prince George's County v. Blumberg, 44 Md. App. 79, 112, 407 A.2d 1151, 1172 (1979)
(primarily concerned with application of thegood cause provisonsof thethen statute), affirmed inpart,
remanded in part by 288 Md. 275 (1980). The Court of Specia Appedseven gpplied the condition
precedent aspect of the Satuteto limit the period for which damages could be collected in a* continuing”
tort case in Anne Arundel County v. Litz, 45 Md. App. 186, 197-98, 412 A.2d 1256, 1262-63
(1980):

Thetrid judgerefused to grant the appel lees damagesbecause of ther fallureto
give proper notice pursuantto Md. Code, Art. 57, 8 18. Appeleesarguethat the Satute
does not goply to continuing and continuousinvasonsof property aswerepresantinthis

case. Althoughacause of action for acontinuousinjury isnot cut off by thelimitations
period, damagesfor recovery in caseswherethereisacontinuousinvasion have been
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limited by the Satutory period. See Shell Oil Company v. Parker, 265 Md. 631, 291
A.2d 64 (1972); Martin v. Arundel Corp., 216 Md. 184, 140 A.2d 146 (1958);
Consolidated Public Utilities Co. of Westminster v. Baile, 152 Md. 371, 136 A.
825 (1927); Commissioners of Aberdeen v. Bradford, 94 Md. 670, 51 A. 614
(1902). Thus inthiscase, appellesscould only recover for damages occurring 180 days
prior to giving notice.

Thisholding issupported by casesinterpreting Art. 57, 818. Thepurposeof the
notice provision isto have the claimant furnish the municipal body with sufficient
informationto permit it to makean investigationin duetimesufficient to ascertain the
character and extent of theinjury and itsrespongibility in connectionwithiit. Jacksonv.
Board of County Commissioners, 233 Md. 164, 168, 195 A.2d 693, 695 (1963).
The notice is a condition precedent to the right to maintain the suit. Madorev.
Baltimore County, 34 Md. App. 340, 342, 367 A.2d 54, 56 (1976). See also,
Cothamv. Board of County Commissioners, 260 Md. 556, 273 A.2d 115 (1971).

Therule that damages may be limited to the notice period under the statuteis
supported by casesfrom other jurisdictions. In Thomann v. City of Rochester, 256
N.Y. 165,176 N.E. 129, 130 (1931), Judge Cardozo, ininterpreting astatute which
required notice to be given to the municipality within thirty days, stated:

“[ Thelandowner] did not losetheright to somemeasure of rdief by failing

togivenaticewithinthetermof thirty days. What helog wastheright to

includeintherdief anaward of damagesantedating by morethanthirty

days the presentation of the notice in the statutory form.”

See also, Doran v. Town of Cheektowaga, 54 App. Div. 2d 178, 388 N.Y.S.2d
385 (1976). [Footnote omitted.] [Alteration in original.]

Inthe case of thenatice provisonsof the LGTCA, they haveexiged in Maryland law Snce 1943,
long beforethe enactment of the present LGTCA and long before the enactment of the MTCA. These
conditionshavebeen judicidly construed, not asimmunity waiver provisons, but asconditions precedent
since Neuenschwander, supra, (a case in which no immunity existed) was decided in 1945.

| believethat therdaivey recent legidative hisory of the modifications of the Satutes gpplicable

toloca governments, do not reflect any legidativeintent to makeit eesier tofileactionsfor unliquidated
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damages againg locd governments. The Bill Analysisof the Senate Judicia Proceedings Committee
concerning Senate Bill 237, subsequently finalized as Chapter 594 of the Acts of 1987, (the Loca
Government Tort Clams Act) provided to the Legidators, that: “Thebill dso setsasacondition
precedent to the suit againg aloca government for unliquidated dameges, thegiving of noticeat least 180
daysdterthedam....” (Emphassadded) Theterm“a leest” isadear migake. Itisobviousthat the
Andyssmeant “within” 180days In describing the changesto the Courtsand Judicia ProcesdingsArtide
it usesthe term “within.” In the subsequent Committee Report, the Committee includes in the
“Background” section the following:

In recent years, local governments have increasingly become targets for liability claims.

SenaeBill 237 will addressthe exiding lidhility crigsfor locd governments and problems

of increasing claims, higher judgments, larger settlementsand the availability and

affordability of insurance.

Citiesand townsmay pay the bill for higher and higher insurance premiums, but it isthe

taxpayer whoisthered victim. Thechoicefor dl loca governments when presented with

huge cost increases is either higher taxes or reduced services.

Thetestimony in support of, and in opposition to, the bill al support that it wasintended to
srengthen loca governments' abilitiesto withstand suits, and thejudgmentsresulting from them. The
gatement of Ms. Maureen Lamb, the First Vice-President of Maryland Association of Countiesand
Chairperson of itsLegid ative Committee, aswell asamember of the Anne Arunde County Coundail, is
typical of many of the statements. It included:

Inandyzing the Stuation it was soon redlized thet the problem was greater than merdy a

down cycleof theinsurance market. Insurance companieswerenot only raising prices,
they were abandoning the business of insuring governments.
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Two recent eventswill give you someideawhy our association continuesto
support thishill beforeyou. Onthetenth, Monday two weeksago, Washington County
wasinformed thet thar insurance palicy for public offidds liability would not berenewed.

At the end of that week Caroline County received even worse news, thelr carrier for

generd liability and someproperty coveragewasnot renewing ardationshipwhichhed

lasted for over 20 years. . . .

L ocd governments need the protection afforded by the Loca Government Tort
ClamsAct becausewearefacingaliaaility crigq:] everyonewantstosueus Our lighility
isonly limited by the Sze of our tax base. Unlike corporationsand personsoperatingin
the private sector, it isjust not right for usto seek the protection of bankruptcy. Weare
the ultimate deep pocket, and because of the unique serviceswe provide — services
which affect the day to day lives of most citizens — we are constantly vulnerable to suit.

Representativesof theMaryland Municipa League, Montgomery County, and Batimore City testified
amilarly, directly or by document, in support of thebill, asdid Governor Scheeffer. Themgor provisons
of theamended Satute addressed cagp provisons, but, asthelegidativereportsindicated, theLegidature,
at least through its committees, waswdll aware that the 180-day notice provision wasto continueto be
viewed " asacondition precedent to asuit” and thet thebill “requiresthat anctice of daim begivenwithin
180 days of the injury as a condition precedent to the bringing of an action. . . .”

SenateBill 237 of 1987, which established the Local Government Tort ClamsAct, indudediniit
acondition precedent (180-day notice) to the bringing of suit. The 180-day notice requirement was
specificaly identified, by congtituent dementsof the General Assembly, to thebody asawhole, asa
“condition precedent” to bringing action. Moreover, it merdly codified in the Loca Government Tort
ClamsAct aprovisonthat had been ineffect asacondition precedent to bringing tortious actionsagaingt
local governmentssince 1943. Asa“condition precedent,” it isrequired that notice be given within 180

days of the incident complained of, or the right to sueislost.
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| reiterate: notice and immunity, athough both can be used to effectively curb lawsuits, serve
different purposes. Whileimmunity protectsthegovernment (and sometimesother entities) fromlawsuits,
natice gives the government time and a promppt opportunity to investigate clamsin order to determine
whether the claims might be, or might ripen into, causes of action against the governmental entity.
If the notice provision at issueisacondition precedent to maintaining asuit for unliquidated
damages, asl bdieveitis and asthisCourt 9nce 1943 hasconsgently saiditis, thetimeto givenatice,
aswe S0 recently stated in Haupt, Sartsto run, not when acause of action might finally accrue, but when
theinadent dlegedly damaging aparty, thet givesrisetoadam, or potentid daim, occurs: Themgority's
present position isincons stent withaline of cases of this Court holding that the notice provisonisa
condition precedent. Moreover, it ignoresthe oft-stated purpose of the natice provigon being construed.
Accordingly, | would affirm.
Chief Judge Bdl and Judge Wilner have authorized meto Satethat they joininthe views expressed

herein.



