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Thiscase presntstheissueof whether Maryland Rule 9-207 permitsadircuit court judgeto refer
to amagter aprosecution for crimina contempt based upon the defendant’ sfailureto pay child support.
We shall hold that it does not.

l.
Asthebagsfor therefarrd of thiscrimind caseto ameder was Rule9-207, we shdl & the outst

set forth the pertinent provisions of that rule:

“Rule 9-207. Referral of mattersto masters.

“a. Referral. (1) Asof course. In acourt having a master
gppointed for the purpose, unlessthe court directs otherwisein agpedific
cax, thederk shdl refer thefollowing mettersarising under this Chepter
[“Divorce, Annulment and Alimony”] to the master asof coursewhena
hearing has been requested or is required by law:

(A) Uncontested divorce, annulment, or alimony actions;

(B) Alimony pendente lite;

(C) Support of child pendente lite;

(D) Support of dependents;

(E) Prdiminary or pendentelite possesson or useof thefamily home
or family-use personal property;

* * %

(G) Contempt by reason of noncompliancewith an order or judgment
relating to thepayment of . . . support . . . following service of ashow
cause order upon the person aleged to be in contempt;

* * %

“(2) By order. Onmotion of any party or onitsown initiative, the
court, by order, may refer toamaster any other matter or issuearising
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under this Chapter that is not triable of right before ajury.

* * %

“e. Transcript. A transcript shdl be ordered and filed asrequired
by Rule 2-541 (h)(2).

“f. Entry of orders.

* % %

“(3) Contempt orders. Ontherecommendation by themagter thet an
individud befound in contempt, the court may hold ahearing and direct
the entry of an order at any time.”

Rule2-541, towhich Rule9-207 makes severd references, istherulewhich governstherole of
medtersinavil casesgenerdly, with the exception of juvenilecauses. Thisruleprovides, inrdevant part,

asfollows:

“(a) Appointment — Compensation.

* % %

“(3) Officer of the court. A master serves at the pleasure of the
gopointing court and isan officer of the court inwhich thereferred matter
IS pending.

“(b) Referral of cases. (1) Referra of domestic relations matters
to amaster as of course shall be in accordance with Rule 9-207.

* * %

“(e) Further proceedings. (1) Domestic relationscases. In cases
referred to a master pursuant to Rule 9-207, the procedures and
requirements governing the master’ sreport, thefiling of exceptions, and
further judicia proceedings shall be as set forth in that Rule.



“(h) Exceptions.

“(2) Transcript. . . . aparty who hasfiled exceptionsshdl causeto be
prepared and transmitted to the court atranscript of so much of the
testimony asisnecessary to ruleontheexceptions Thetranscript shdl be
ordered a thetimetheexceptionsarefiled . . .. Thecourt may dismiss
the exceptions of a party who has not complied with this section.

* * %

“(j) Cogts. . .. Thecosts of any transcript may beincluded inthe
costs of the action and assessed among the parties asthe court may
direct.”

Turning to thefacts of this case, on October 1, 1997, Andrew Charles Harryman was ordered by
the Circuit Court for Howard County to pay $336.19 per month for child support accruing from June
1997, and was further ordered to pay an additiona $39 per month againgt arrears of $4,511.09. On
March5, 1998, the State sAttorney for Howard County filed apetition inthe Circuit Court for Howard
County charging Harrymanwith crimind contempt for failureto comply with thechild support order. On
thesameday, ajudge of the Circuit Court issued ashow cause order which provided, inter alia, “that
thetria of this Petition to Citefor Criminal Contempt be conducted beforethe Magter in Chancery in
accordance with the provisions of Rule 9-207(a)(1)(G).” In addition, the Circuit Court ordered that
Harryman “ gppear before the Magter in Chancery, on the date st by the Court for thetrid of this métter,

... and then and there show cause pursuant to the provisons of Rules 15-205 and 15-207, . . . why he



-4-

should not be adjudged guilty of, and punished for, crimina contempt of thisCourt . .. ."* Moreover, the

1 Rule 15-205 provides, in relevant part, as follows:

“(a) Separate action. A proceeding for constructive criminal
contempt shall be docketed as aseparate criminal action. It shall not be
included in any action in which the alleged contempt occurred.”

Rule 15-207 states, in relevant part, as follows:

“Rule 15-207. Constructive contempt; further proceedings.

*k*

“(d) Disposition — Generally. (1) Applicability. This section
applies to al proceedings for contempt other than proceedings for
congtructive civil contempt based on an aleged failure to pay spousal or
child support.

“(2) Order. Whenacourt or jury makes afinding of contempt, the
court shall issue awritten order that specifies the sanctionimposed for the
contempt. Inthe case of acivil contempt, the order shall specify how the
contempt may be purged. In the case of acriminal contempt, if the
sanctionisincarceration, the order shall specify adeterminateterm and
any condition under which the sanction may be suspended, modified,
revoked, or terminated.

“(e) Constructive civil contempt — Support
enforcement action. (1) Applicability. This section applies to
proceedings for congtructive civil contempt based on an dleged faillureto
pay spousal or child support . . ..

*k*

“(4) Order. Upon afinding of congtructive civil contempt for failure

to pay spousa or child support, the court shall issue awritten order that

specifies (A) the amount of the arrearage for which enforcement by

contempt isnot barred by limitations, (B) any sanction imposed for the

contempt, and (C) how the contempt may be purged. If the contemnor
(continued...)
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order stated that * any sentence of incarceration imposed asaresult of any contempt finding under this
Show Cause Order shall be limited to no more than 180 days. . . ."?

OnAugust 26, 1998, the Circuit Court issued asecond show cause order for crimina contempt,
reiterating the previous order but adding that Harryman hed accumulated an arreerage of $5,855.85in child
support asof February 1998. Harryman wasfurther ordered to gppear before the magter in October 1998
“to beadvisad of hisright to counsd and of the date on which hewill show cause. . . why therdief prayed
in the Petition to Cite for Contempt should not be granted . . . .”

At the October 1998 proceeding, the master informed Harryman of hisright to counsd andtold
himto appear for a" meritshearing” in December 1998. At the” meritshearing,” Harryman was not
represented by counsd. When the magter questioned him asto why hewas not represented by counsd,
Harryman explained that he had tried to obtain the services of three private atorneys but could not afford
them becausehehad “[tjoo many bills” Themadter stated: “1’ m not going tofind that you areindigent,

and | am going to find that your failure to retain counsel constitutes a waiver by inaction.”®

1 (...continued)
does not have the present ability to purge the contempt, the order may
include directions that the contemnor make specified payments on the
arrearage at future times and perform specified acts to enable the
contemnor to comply with the direction to make payments.”

2 TheCircuit Court’ sorder wasissued before this Court’ sdecisionin Dorsey v. Sate, 356 Md. 324,
345-348, 739 A.2d 41, 52-54 (1999), in which we held that a defendant in a constructive criminal
contempt prosecution inacircuit court hasaright to ajury trid regardless of the sentenceactually imposed.
See also Ashford v. State, 358 Md. 552, 566-567, 750 A.2d 35, 42-43 (2000).

3 Recently in Thrower v. Support Enforcement, 358 Md. 146, 149-151 n.2, 747 A.2d 634, 636-
637 n.2 (2000), we noted and questioned the* policy” of the Public Defender’ s Office of not representing
indigents in contempt proceedings before masters.
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Themader next informed Harrymean that he wasfacing “acrimina contempt charge” and asked
himhow hewould pleed. Harryman pled not guilty, and testified thet gpproximately $86 for child support
had been taken out of hispay check every week of the one year he had worked at hiscurrent job. As
proof of thisassertion, he offered hisearnings statement for the period ending November 19, 1998. On
cross-examination, the State asked Harryman why, if child support money had been taken out each week
for the entire year, the earnings statement showed that only $1501.02 had been taken out as of
November 19. Harryman explained that hisemployer had changed to anew checking sysem and that the
earnings statement reflected only the child support taken out since the new checkshad beeninuse.
Harryman testified that more money had been taken out over the course of theyear but admitted that he
did not have any proof with him. Initsdosing argument, the State contended thet the record showed that
Harryman failed to prove that he had made any child support payments between the October 1997 order
to pay child support and the March 1998 order to show cause.

Themagter “recommend[ed] afinding of guilty” onthebassthat therewasa“window of non-
payment” between the October 1997 order and February 1998 which overlapped with the period of
Harryman' semployment. In its sentencing argument, the State requested that Harryman be sentenced to
180days incarceration, with all but 30 days suspended and the 30 daysto be served onwork release.
Themader theninformed Harrymanthat “thisisyour opportunity for dlocution. Thatis, your opportunity
to bring tomy atention anything in particular that you wish meto consder with my regard asto sentenaing.”
Harryman stated only that he wasworking presently and would ensure that child support paymentswere
taken out of his pay check.

Themadter noted that, asHarryman’ sarrearage had increased to $7,582.86 as of late November
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1998, therewas“dill .. . asubgtantiad deficency intherequired payments,” evenif shetook into account

the $1501.02 taken out from Harryman's recent pay checks. Moreover, she stated that

“in terms of sentencing — recommendation as to sentencing, the
deficency isnotablein thet the defendant was served with the matter —
thismatter, August 28, 1998, 0t gppearsthat until thecrimina contempt
proceeding isserved and actudly the heering becomesimminent, thereare
no paymentsbeing made. Then again, with Mr. Harryman' stesimony
that he hasbeen employed . . . throughout the course of the yeer, thereis
really no explanation for this.”

Themeadter informed Harryman that shewould recommend asentence of 180 days incarcerationinthe
Howard County Detention Center, with al but 45 days suspended and with those 45 daysto be served
onwork rdlease. Theremaining 135 days of the sentence would be suspended in favor of 48 months
unsupervised probation provided that, inter alia, Harryman make monthly child support payments,
including paymentsto makeup for hisarrearage. |naddition, the master explained to Harryman that he

could “purge” asfollows:

“I'll recommend apurge of thirty-saven hundred fifty dollars— you're
actually thirty-six hundred seventeen dollars and seventeen cents
adinquent a the paint Mr. Harryman. Thet iswhat should havebeenpad
roughly sncethisorder was eablished, thet hasnat beenpad. You have
no right to purgeinacrimina contempt case, 0| actualy don’'t haveto
meatch the purge up withwheat isddinquent or what | think you may have
theahility to pay likewewould haveto doinaavil contempt case— just
an opportunity to buy your way out of jail. Andthat'stheamount it's
goingtocog you. . .. If you pay thethirty-seven fifty, you arerelessed
from serving the thir — the forty-five days.”

The master summarized her findings of fact and recommendations in a written “Report and
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Recommendation” issued on December 3, 1998.

Harryman timely filed an exogption to the magter’ srecommendation, asserting that “ 1 have recently
found my other pay stubsto prove my boss has been taking out my child support snce April 1998.”
Harryman dso requested atranscript of the meritshearing” asrequired by Rules9-207eand 2-541(h)(2).
A month later, the State filed amotion to dismissthe exception on the ground that Harryman had failed to
pay the court reporter adepogt for the transcript in violation of “Judge Kane smemo of July 10, 1995,
for theprocessing of exceptions. .. .”* Judge K anethen granted the State' smotion to dismissHarryman's
exception. On January 21, 1999, the Circuit Court issued an order adjudicating Harryman guilty of crimind
contempt. The order was based entirely on the Magter’ s report and recommendeation. In addition, the
order dated that any “proceeding arising from apetition to revokethe probation provided” inthe order be
“referred, pursuant to Maryland Rule of Procedure 2-541, to Elaine Patrick, Magter in Chancery, for
trial.”®

Harryman, pro se, apped ed to the Court of Specid Appeds. Subsequently, the Office of Public

“ Although the duly 10, 1995, “mema” stated that a“transcript has not truly been ‘ordered’ until the
deposit hasbeen paid” and that “[i]f thereisan unreasonable del ay in paying the deposit, exceptions may
be dismissed,” this memorandum did not define the term “ unreasonable delay.” The record indicates that
an undated subsequent memorandum from Judge Kane to the Clerk of the Circuit Court for Howard
County amended the July 10, 1995, memorandum as follows: “Effective immediately the term
‘unreasonabledelay’ asused inthe July 10, 1995, memorandum will mean ‘fifteen days from the date the
written master’ s recommendation is delivered to the parties or their attorneys at the conclusion of the
hearing or eighteen days from the date of mailing of the master’s recommendation . .. ."”

> Itisunclear to what section of Rule 2-541 the order refers. We note that the Circuit Court’s show
cause orders had previoudy stated that Harryman'’ s proceeding was being referred to a master pursuant
to Rule 9-207. Perhaps the Circuit Court was referring to Rule 2-541(e) which provides that further
judicial proceedingsin domestic relations cases are to be governed by Rule 9-207. Rule9-207, likeRule
2-541, isslent asto amaster’ s purported power to presideover a“trial” arising from apetition to revoke
probation for criminal contempt.
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Defender petitioned thisCourt on Harryman' sbehdf toissueawrit of cartiorari beforeany decisonby the
Court of Specid Appeds, to stay thejudgment of the Circuit Court for Howard County, and to order
Harryman' simmediaterd easefrom confinement pending apped. ThisCourt granted the petitionand the
requested relief. Harryman v. Sate, 353 Md. 268, 725 A.2d 1067 (1999).
.
Harryman's petition for awrit of certiorari presented the following two gquestions:
“1. Whether aprosecution for crimina contempt for failure to pay
child support can be referred validly to a domestic-relations master.
“2. Whether petitioner wastried for crimind contempt inviolation of
his right to counsal.”
Thecasea bar presentsanissueof firg impression, namey whether amagter, whoisnot ajudicid officer,
neverthd esshastheauthority to presdeover acrimind prosecution. Asweshdl hold that mestersarenot
authorizedto presdeover crimind prosecutions, including crimina contempt proceedings, weneed not
reach the second question raised by thepetitioner. Moreover, in ansvering thefirst question, we need not
directly addressthe serious condtitutiond issuesinvol ved, becausethe Maryland Rulesdo not authorize
mastersto try criminal cases.’

Harryman contendsthat neither Rule 9-207 nor Rule2-541 explicitly authorizemagtersto presde

®  Wedeclineto reach the congtitutional issuesinthiscasein light of “‘the established principlethat a
court will not decide acondtitutiona issuewhen acase can properly be disposed of on anon-condgtitutional
ground.”” Dorsey v. Sate, supra, 356 Md. at 342, 739 A.2d at 51, quoting Telnikoff v.
Matusevitch, 347 Md. 561, 579 n.15, 702 A.2d 230, 239 n.15 (1997). See also Ashford v. Sate,
supra, 358 Md. at 561, 750 A.2d at 40, and cases there cited; Thrower v. Support Enforcement,
supra, 358 Md. at 149 n.2, 747 A.2d at 636 n.2, and cases there cited.
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over crimind contempt prosecutions, eveninameder’ slimited capacity to report non-binding findings of
fact and condusionsof law, and recommend an order or judgment, subject tothedetermination of ajudge.

The State argues, however, that the “plain language”’ of Rule 9-207(a)(1)(G)

“providesthat, asameatter of course, ahearing on contempt by reason of
noncompliancewith an order rdating to, among ather things, the payment
of child support will be heard by amedter. Thereisno limitation onthe
type of contempt proceedings a master may hear . . . .

* % *

“if this Court had wanted to redtrict the contempt hearingsamaster can
hear to civil contempts, therulewould have stated that masterscan hear
awvil contempt proceedings. Thefalureto so provideindicatesthe intent
todlow magtersto hear dl contempt procesdings both cvil and arimind.”
(Respondent’ s brief at 8, 10).

Preliminarily, wenotethat this Court hasrecently stated, in the context of constructive civil
contempt proceedings presided over by amaster and resulting from the defendants’ failureto pay child
support, that “whether or not Congtitutionaly mandated, asamaiter of soundjudicid palicy, incarceration
should be ordered only by ajudge on arecord developed beforethejudge.” Thrower v. Support
Enforcement, 358 Md. 146, 151 n.2, 747 A.2d 634, 637 n. 2 (2000).’

Maryland law concerning the nature of crimina contempt, and the requirementsfor crimina

contempt prosecutions, have recently been discussed in detail by this Court. See Adhford v. Sate, 358

" In Thrower v. Support Enforcement, supra, 358 Md. at 151 n. 2, 747 A.2d at 637 n. 2, we
went on to say that the * authority to refer such casesto masters with court review on the record made
before the master . . . inits present form, . . . has outlived its usefulness,” and we announced that a
proposa to amend Rule 9-207 accordingly was currently pending before this Court. We recently adopted
the proposal and amended Rule 9-207.
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Md. 552, 750 A.2d 35 (2000); Dorsey v. Sate, 356 Md. 324, 342-344, 739 A.2d 41, 51-52 (1999).
In sum, aprosecution for condructive crimind contempt resembles other crimina prosecutions under
Marylandlaw. For example, unlikeinacivil contempt proceeding, inacrimina contempt prosecution
(Dorsey, 356 Md. at 343, 739 A.2d at 51, quoting Sate v. Roll and Scholl, 267 Md. 714, 731, 298
A.2d 867, 877 (1973)),

“‘additional crimina safeguards are availableto [the accused]. The

burden of proof isincreased, the accused cannot be compelled to testify

agang himsdlf, he cannot be put in double jeopardy, and, except whena

contempt may be dedt with summaily [i.e, direct criming contemp], the

panoply of fundamental due process rights comesinto play.””
Moreover, Rules 15-205 and 15-208 “|largely [trest] congtructive crimina contempt like other crimina
actionswith regard to theinitiation of prosecution, waiver of counsdl, waiver of jury trid, and bail.”
Dorsey, 356 Md. at 343-344, 739 A.2d at 52. In addition, whereas Rule 15-206(a) directsthat a
“proceading for condructive civil contempt shal beinduded in the action in which the aleged contempt
occurred,” Rule 15-205(a) mandatesthat acongructive crimina contempt proceeding “ shall be docketed
asasgpaaecriming action.” See, upra, note 1. Asinany other crimind prosecution, the burden of
proof inaconstructive crimina contempt proceeding lieswith the Stateto provethe defendant guilty
beyond a reasonable doubt.

Anexamination of therole of maders, as st forth by this Court and the courts of other American

jurisdictions, suggestswhy the State hasfailed to find asingle precedent supporting itsargument thet a
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master may presideover acrimina contempt prosecution.? In numerous cases, thisCourt hasemphasized
that amaster isnot ajudicid officer, and isnot vested with any judicia powers under the Maryland
Condtitution. See Satev. Wiegmann, 350 Md. 585, 590-600, 714 A.2d 841, 843-848 (1998), and
casestherecited.® Although the State Contitution does authorize circuit courtsto gppoint mastersas
officersof the court, “amasgter’ sstatusasan * officer of the court” does not confer judicial powersupon
themaster . ...” Wiegmann, 350 Md. at 595, 714 A.2d at 845.° Instead, “amaster isaministerial
officer” who advisesand assistsajudge. Matter of Anderson, 272 Md. 85, 106, 321 A.2d 516, 527
(1974), appeal dismissed, 419 U.S. 809, 95 S.Ct. 21, 42 L.Ed.2d 35 (1974), cert. denied, 421 U.S.
1000, 95 S.Ct. 2399, 44 L .Ed.2d 667 (1975). Seealso Swisher v. Brady, 438 U.S. 204, 98 S.Ct.
2699, 57 L.Ed.2d 705 (1978).

Asthis Court stated in Matter of Anderson, supra, 272 Md. at 101, 321 A.2d at 525, there

is* nothing new about the concept of amadter.” The Anderson opinion explained that the office of master

8 The State has not brought to our attention, and we are otherwise not aware of, any criminal
prosacution heard by amadter in any court in thisnation. On the other hand, the Supreme Court of New
Hampshire hashdld that abill whichwould vest marital magterswith the power to adjudicate and impose
pendtiesfor civil contempt, including incarceration, prior tojudicid review, would beunconditutiond, as
thebill’ seffect would be*to grant maritdl mastersthe authority of judicid officers” SeeOpinion of the
Justices (Marital Masters Contempt Powers), 138 N.H. 425, 428, 640 A.2d 784, 786 (1994).

° ArticlelV, § 1, of the Maryland Constitution provides, in relevant part, as follows:

“The Judicid power of this State isvested inaCourt of Appedls, such
intermediate courts of gpped asthe Generd Assembly may create by law,
Circuit Courts, Orphans Courts, and a District Court.”

10 ArticlelV, 89, of the Maryland Congtitution provides, in relevant part, asfollows: “The Judge, or
Judges of any Court, may appoint such officers for their respective Courts as may be found necessary.”
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inMaryland and other Americanjurisdictionsderived fromtheass santstothe chancellor in England who
hed origindly been gppointed by theking. 272 Md. & 102, 321 A.2d & 525. In Maryland, mestershave
continued to act asass gantsand advisorsto the court exdusively incivil cases. “Wehave pointed out thet,
under theMaryland Rulesgpplicabletojuvenilecasesand under the procedure generdly wheremasters
areinvolved, amader hearsevidence and then reportshisfindingsof fact and hisrecommendationsto the
chancellor.” 272 Md. at 106, 321 A.2d at 527. See also Attorney General v. Johnson, 282 Md.
274,288 n. 14, 385 A.2d 57, 65 n. 14 (1978)."*

Our caseshave long held that, dthough amaster’s“‘ report isonly advisory, . . . themaster’s
findingsof fact from theevidence are primafacie correct and they will not be disturbed unless determined
tobeclearly erroneous.”” Matter of Anderson, supra, 272 Md. at 102, 321 A.2d at 525, quoting Bar
Ass nv. Marshall, 269 Md. 510, 516, 307 A.2d 677, 680 (1973). The mader’s*“ultimate conclusons
and recommendations,” however, must be reviewed with an “independent exercise of judgment by the
chancellor.” Dominguesv. Johnson, 323 Md. 486, 491-492, 593 A.2d 1133, 1135 (1991). See
also Petrini v. Petrini, 336 Md. 453, 472, 648 A.2d 1016, 1025 (1994); Kirchner v. Caughey,
326 Md. 567, 572, 606 A.2d 257, 260 (1992). In other words, dthough thejudgeisthe” ultimatetrier

of fact,” the court presumes the master’ sfindings of fact to be correct and the burden of proof to the

1 Inthefedera court system, masters have also long been used to assist the court. See, e.g., Crowell
v. Benson, 285 U.S. 22, 51, 52 S.Ct. 285, 292, 76 L.Ed. 598, 613 (1932) (*In cases of equity and
admiralty, itishistoric practiceto call to the assistance of the courts, without the consent of the parties,
masters, . . . to pass upon certain classes of questions, as, for example, to take and state an account or to
find the amount of damages.”). It isworth noting that Rule 53 of the Federal Rules of Civil Procedure,
which governsthe use of mastersin civil cases, was derived from the rules of equity and admiralty. See
9A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2601 (2¢ ed. 1995).
There is no mention of the use of mastersin the Federal Rules of Criminal Procedure.
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contrary ison the objecting party. Matter of Anderson, supra, 272 Md. at 102, 321 A.2d at 525,
quoting Bar Ass'nv. Marshall, supra, 269 Md. at 516, 307 A.2d at 680. This presumptionin favor
of themaster’ sfactua findingsconflicts markedly with the presumption of innocenceguaranteedto a
criminal defendant.

Itistruethat mastershavelong presded over juvenile ddinquency proceedings, and that “ certain
of thecondtitutiond rightsinddent to crimina prosecutions goply tojuvenileddinquency procesdings” but
this Court has repeatedly stressed that, in Maryland, such “proceedings are civil rather than crimind in
nature.” InreDarryl D., 308 Md. 475, 478, 520 A.2d 712, 713 (1987). Seealso Inre Victor B,
336 Md. 85, 90-94, 646 A.2d 1012, 1014-1016 (1994), and casesthere cited. Itisprecisaly because
juvenileddinquency proceedingsaredvil, rather than crimind, in naturethat mastersmay presdeover the
proceedings, and that juvenile defendants are not afforded the full due process and other congtitutiona
protections afforded crimina defendants. See, e.g., Smsher v. Brady, supra, 438 U.S. at 216 n. 14,
98 S.Ct. a 2707 n. 14,57 L.Ed.2d & 715-716 n. 14 (“Itisnot usud in acrimina proceeding for the
evidenceto be presented and recorded in the absence of the one authorized to determinequilt.”). See
also Jusice Marshdl’ sdissenting opinion inthe same case (438 U.S. at 219-220, 98 S.Ct. a 2708, 57
L.Ed.2d at 717-718):

“Y et the Court reschesaresult that it would not countenance werethisa
crimind prosecutionagaing an adult, for thejuveniledefendantshereare
placed twicein jeopardy just assurely asif an adult defendant, after
acquittd inatrid court, were convicted on goped. In additiontovidlating
the Double Jeopardy Clause, Maryland’ s scheme raises serious due
processquestionsbecausethejudge making thefind adjudication of guilt

has not heard the evidence and may reverse the master’ sfindings of
nondelinquency based on the judge’ s review of a cold record.”
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Indeed, the Supreme Court has suggested thet, eveninacivil proceeding, the nature of the case
may requirethat aparty be accorded the due process protection of having ajudge, rather than amadter,
hear his or her testimony. In Holiday v. Johnston, 313 U.S. 342, 61 S.Ct. 1015, 85 L.Ed. 1392
(1941), the Court held that district court judges had no authority to refer habeas corpus proceedingsto
mesgters. The Supreme Court emphasized that, given the Specid nature of the proceedings, a petitioner’s
testimony should be heard directly by ajudge: “We cannot say that an appraisa of the truth of the
prisoner’ sord testimony by amaster or commissioner is, in light of the purpose and object of the
proceading, the equivaent of thejudge s own exercise of thefunction of thetrier of thefacts” 313 U.S.
at 352, 61 S.Ct. at 1018, 85 L .Ed. at 1397-1398.

In addition to ignoring the due process protections which must be accorded Harryman and other
defendantsin congructive criming contempt prosecutions, the Stateignores two other key factorswhich
militateagaingt permitting amaster to hear crimind prosecutions. Firdt, asearlier mentioned, whilethe
defendant has no burden of proof inacrimind prasacution, aparty taking exceptionsto amedter’ sreport
and recommendations must overcomethe presumed correctness of the magter’ sfindingsof fact. Second,
thereisadegreedf incompetibility between acriming defendant’ sright toajury trid and dlowing amedter
to presideover criminal prosecutions. As previousy noted, supran. 2, our recent casesinvolving
condructive crimina contempt prosecutions have established that “ under Ch. 298 of the Actsof 1980,
which added new Art. 27, 8 593A and 8§ 12-401(e), now § 12-401(g) of the Courtsand Judicia
ProceadingsArticle. .. inany circuit court crimind case. . . adefendant isentitled to ajury trid if the

offense charged issubject toimprisonment.” Ashford v. Sate, supra, 358 Md. at 566-567, 750 A.2d
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at 42-43. Seealso Dorsey v. Sate, supra, 356 Md. at 345-348, 739 A.2d at 52-54. If, asthe State
urges, thisCourt wereto congtrue Rule9-207(8)(1)(G) asauthorizing mastersto hear condructivecriming
aswell ascongtructivecivil contempt proceedings, thissection of therulewould gppear to conflict withthe
statutes setting forth the right to ajury tria in any circuit court criminal casein which apenalty of
imprisonment could be imposed.

A further problem raised by the State sinterpretation of Rule 9-207 isthat gpplication of therule,
ascondrued by the State, would raise serious condtitutiona questionsregarding due process, theburden
of proof, and theright toajury trid inacrimind prosecution. These questionsarenot raisad if theruleis
construed to apply only to civil contempt proceedings. On numerous occasions, this Court has
“emphaszed that *“if alegidative act issusceptible of two reasonabl einterpretations, oneof whichwould
not involveadecison asto the congtitutiondity of the act whilethe other would, the construction which
avoidsthe determination of congtitutiondity isto bepreferred.””” Schochet v. Sate, 320 Md. 714, 725,
580 A.2d 176, 181 (1990), quoting Heileman Brewing v. Sroh Brewery, 308 Md. 746, 763-764,
521 A.2d 1225, 1234 (1987), quoting Maryland Sate Board of Barber Examinersv. Kuhn, 270
Md. 496, 505, 312 A.2d 216, 221 (1973). Inother words, aninterpretation which raisesdoubtsasto
alegidative enactment’ s congtitutionality should beavoided if the language of the act permits. See
Schochet v. Sate, supra, 320 Md. at 725-726, 580 A.2d at 181, and cases there cited. Seealso
Tidewater v. Mayor of Havre de Grace, 337 Md. 338, 352, 653 A.2d 468, 475-476 (1995), and
casesthere cited; Curran v. Price, 334 Md. 149, 172, 638 A.2d 93, 104-105 (1994); S. George
Churchv. Aggarwal, 326 Md. 90, 102, 603 A.2d 484, 490 (1992). Asthelanguage of Rule 9-207

does not compd usto condrueit in such away asto pose subdantial conditutiond questions, we should
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refrain from doing so, and interpret the rule as having application only to civil contempt proceedings.
Findly, the structureand history of the rulesregarding the role of mastersin domedtic relations

proceadingssuggest that amadter’ sauthority to hear contempt proceedingsislimited to domedticrelaions

and other civil cases, and doesnot encompasscrimina contempt prosecutions. The placement of Rules

2-541 and 9-207 inthetitles gpplying, repectively, to avil procedurein the drcuit courtsand family law

actions, support the position that therole of megtersislimited to civil cases™ Both Rules 2-541 and 9-207

derivefrom former Rule 596, which wasamended in 1980, effective 1981, to establish astatewiderule

pertaining to the use of mastersin equity cases, with the exception of juvenile causes. Subsection ¢ 6 of

Rule 596, which wasthe predecessor of Rule 9-207(3)(1)(G), provided for referrd to masterswhen“a

hearing isrequested”’ regarding “[c|ontemypt by reason of non-compliance with adecree or order rdding

to. . . thepayment of dimony or support . . . following service of ashow cause order upon . . . the person

dlegedly incontempt.” 1n 1991, the Rules Committee recommended that thisCourt “ separate, for pecid

saf-contained treatment, the role of mastersin domestic relations cases,” as*“the nature of domestic

2 Inrelevant part, Rule 1-101 provides as follows:

“Rule 1-101. Applicability.

* * %

“(b) Title2. Title2 appliesto civil mattersin the circuit courts, except
for Juvenile Causesunder Title 11 of these Rulesand except asotherwise
specifically provided or necessarily implied.

* % %

“() Title9. Title9Q appliesto adoptions, guardianshipswith theright to
consent to adoption, and proceedings rel ated to divorce, annulment,
alimony, child support, and child custody and visitation.”
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relaions cases made them sufficiently distinct from the other kinds of mattersthet are referred to magters
astojudify spedid trestment.” Court of Appeds Standing Committee on Rules of Practice and Procedure,
One Hundred Fifteenth Report (Maryland Register, March 22, 1991, at 675). To accomplish this
god, the RulesCommittee proposed amendmentsto Rule 2-541 (which had succeeded Rule596) and the
adoption of new Rule S74A (the predecessor to 9-207), which “ collects, directly or by reference, dl the
provisonsrdating totheroleof magtersindomedticrdaionsactions” Ibid. Thenew rule, aswell asthe
related amendmentsto 2-541, wasadopted by thisCourt effective July 1, 1991, thusindicating an intent
that what isnow Rule 9-207 govern therole of magtersin domestic relations proceedings. Thereisno
indication of an intent that madters, to whom domestic relations cases arereferred, dso be empowered to
preside over separate criminal contempt prosecutions.

In Sate v. Wiegmann, supra, 350 Md. at 596-598, 714 A.2d at 846-847, we recited the
higory of former Rule596in detail. Asdocumented in\Wegmann, the Rules Committee, in debating the
amendmentsto Rule 596, assumed that amagter’ sauthority to preside over contempt proceedingswas
limited by amaster’ sjurisdiction over civil matters, and, therefore, did not extend to separate crimina
prosecutions. For example, although one Committee member argued that masters should have no
jurisdictionwhatsoever in contempt metters, heacknowl edged that ** theimpact of deleting contempt from
amede’sjurisdictionwill betremendous asit will throw back many casesontojudges, and will only dday
civil casesfurther.”” Satev. Wiegmann, supra, 350 Md. at 597-598, 714 A.2d at 847, quoting
Wiegmann v. Sate, supra, 118 Md.App. at 343, 702 A.2d at 941. (Emphasis supplied).

Toreterate, acongructive crimina contempt prosecution, unlike acongructive civil contempt

proceeding, “ shdl not beincduded in any action inwhich the dleged contempt occurred,” but “shdl be
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docketed asaseparate crimina action.” SeeRule 15-205(a). Thus, dthough aconstructivecrimina

contemypt prosecution may result from arefusal to obey acourt order to pay child support, the prosecution

itsdlf isnot adomestic relaionsor civil case, and isnot included within amaster’ s sphere of authority.

13 Although we need not reach the issue of whether Harryman had waived hisright to counsdl by
inaction, additiona evidencethat the M aryland Rulesdo not authorize masterstotry criminad casesmay
befoundintherulespertaining towaiver of counsd incrimind prosecutions. Rule 15-205(e) providesas
follows. “Waiver of counsd. Theprovisonsof Rule4-215 gpply to constructive criminal contempt
proceedings.” Rule 4-215 provides, in relevant part, as follows (emphasis supplied):

“(a) First appearancein court without counsal. At the defendant’s
first gppearancein court without counsd, or when the defendant gppearsinthe
Digrict Court without counsdl, demands ajury trid, and the record does not
disclose prior compliance with this section by a judge, the court shall
[advise the defendant of the right to counsel and related matters]

* % %

“(5) If trid isto be conducted on asubsequent date, advise the defendant thet
if the defendant appearsfor trid without counsdl, the court could determinethat
the defendant waived counsel and proceed to trial with the defendant
unrepresented by counsel.”

“(d) Waiver by inaction — Circuit court. If adefendant appearsin
creuit court without couns on the date st for hearing or trid, indicatesadedre
to have counsd, and the record shows compliance with section () of thisRule, .
.. the court shdl permit the defendant to explain the gppearance without counsd.
... If the court findsthat there is no meritorious reason for the defendant’ s
appearancewithout counsel, the court may determinethat the defendant has
waived counsd by falling or refusing to obtain counsd and may proceedwith the
hearing or trial.”

The State arguesthat, asamadter isan officer of the circuit court, the directivesin Rule 4-215 asto what
a“court” “shdl” or “may” do expressanintent to empower masters*to conduct the colloquy mandated
under Rule 4-215(a) and to find waiver by inaction under Rule4-215(d).” (Respondent’ shbrief at 36).

(continued...)
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Theplainlanguage of Rule 9-207 nead not specify that masters governed by therulemay hear only civil,
and not criminal, contempt cases because such masters have authority only to preside over domestic
relations proceedings.
For theforegoing reasons, the Circuit Court for Howard County had no authority to refer

Harryman's constructive criminal contempt prosecution to a master pursuant to Rule 9-207(a)(1)(G).

JUDGMENT OF THE CIRCUIT COURT FOR
HOWARD COUNTY REVERSED, AND CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDINGSNOT INCONSSTENT WITH THIS
OPINION. COSTSTO BE PAID BY HOWARD
COUNTY.

13 (...continued)

The Siate overlooks, however, theexplidt language in Rule4-215(a) which refersto prior compliance with
“thissectionby ajudge.” Thisphrasemakesclear that the proceduresand respongbilitiesof “the court”

regarding acrimina defendant’ swaiver of counsd as set forth in Rule 4-215 areto be carried out by a
judge, and not a master who isnot ajudicial officer.



