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We granted certiorari in this case to consider the sufficiency
of the trial court's inquiry into the petitioner's reasons for
appearing at trial wthout counsel and, thus, the propriety of its
finding that the petitioner waived his right to counsel by
inaction. A divided panel of the Court of Special Appeals, in an
unreported opinion, held that the inquiry was sufficient and, so,
af firmed. We have concluded that it was not; hence, we shal
reverse

l.

Elvis Gay, the petitioner, was charged with distribution,
possessi on, and possession with intent to distribute cocaine. He
was arraigned in the GCrcuit Court for Baltinore City on January

13, 1993. At that tinme, pursuant to Maryland Rule 4-215(a),! the

IMaryl and Rul e 4-215(a) provides:

(a) First Appearance in Court Wthout

Counsel . - At the defendant's first
appearance in court wthout counsel or when

t he defendant appears in the District Court

W t hout counsel, demands a jury trial, and
the record does not disclose prior conpliance
with this section by a judge, the court

shal | :

(1) Make certain that the defendant
has received a copy of the charging
docunent containing notice as to
the right to counsel

(2) I'nformthe defendant of the
right to counsel and of the

i nportance of assistance of
counsel

(3) Advise the defendant of the
nature of the charges in the
char gi ng docunent, and the
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court advised himof his right to be represented by counsel:

Let me advise you, sir, that if you can't
afford a lawer, a public defender wll
represent you, but you nust petition and
qualify. * * *

Therefore, sir | am directing you - if you
believe there is any shot of you not having a
lawer, I"'mtelling you to go today. Do you

understand, sir?

The petitioner having indicated that he did, the court went on to

warn that: "If it cones back and 'mstill in the court, I'll know
| told you to go today, and I'll find you waived your right to
counsel . "

The petitioner appeared before a different judge on April 7,
1993, the scheduled trial date, w thout counsel. The follow ng

col l oquy then occurred:

al I owabl e penal ties, including
mandatory penalties, if any.

(4) Conduct a waiver inquiry
pursuant to section (b) of this
Rul e

if the defendant indicates a desire to waive counsel

(5 If trial is to be conducted on
a subsequent date, advise the
defendant that if the defendant
appears for trial wthout counsel,
the court could determ ne that the
def endant wai ved counsel and
proceed to trial with the defendant
unrepresented by counsel. The
clerk shall note conpliance with
this section in the file or on the
docket .
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The Court: M. Gay, do you have a | awer?

The Defendant: Ckay. | want to obtain one,
but I --

The Court: Sir, do you have a | awer?

The Defendant: No, | went to the Public
Defender's office, but | didn't know | had a
deadline and | was a day |l ate getting there.[?

The Court: M. Peters [the State's Attorney],
is this a trial or an arraignnent?

M. Peters: This is a trial, judge.

The Court: M. Cderk, will you please show
t he wai ver of advice of counsel [sic]?

The Cerk: Yes, there is, judge.

The Court: M. Cderk, will you please show
the waiver to M. Gay and ask himto identify
his signature. (The defendant nodded)

The Court: M. Peters, what's the date of
offense in this case?

M. Peters: The date of offense, Your Honor,
was June 24t h, 1992.

The Court: And, the date of arrest?

M. Peters: The date of arrest was Novenber
6th, 1992.

The Court: And, the arraignnent?

M. Peters: The arraignnent date was January
13t h, 19937

2\ were advised, as the petitioner's brief points out and
the State does not dispute, that the Public Defender's office
enpl oys a ten-working day policy pursuant to which a request for
representati on nmust be made at | east ten working days before
The failure tinmely to request representation results in

t he deni al

of the request.
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The Court: And, the first trial date?

M. Peters: This is the first trial date
Your Honor.

The Court: M. Gay, on January 13th, 1993,
you were told that you should get a |awer,
that your trial date is today, that if you
couldn't afford a |awer you should go to a
Public Defender's Ofice. Wen did you
eventually go to the Public Defender's O fice?

The Defendant: 3-25-93.

The Court: And, why did you wait over two
months until after the arraignnent before you
went there?

The Defendant: Because | thought | could get

nmoney together for an attorney and | was
negotiating wth another attorney and |
couldn't get the noney together -- M.

Rubenst ei n.

The Court: | see. Is the State ready to
proceed to trial?

M. Peters: Yes, Judge.
The Court: Sir, this Court finds that you do
not have a good reason for not having a | awer
and the Court will proceed to trial. You wll
represent yourself. If you have any questions
at any time, sir, please feel free to stand
and ask them You may object to anything that
anybody says, does, asks or answers.

Are you famliar with the charges?
The Defendant: No, not really | ain't.
The Court: Very well, sir. Have a seat.

The trial proceeded with the petitioner representing hinself.
He was found guilty of all the charges.
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We are once again called upon to apply Maryland Rul e 4-215(d).
It provides:

(d) Waiver by Inaction - Grcuit Court. - If a
def endant appears in circuit court wthout
counsel on the date set for hearing or trial
indicates a desire to have counsel, and the
record shows conpliance with section (a) of
this Rule, either in a previous appearance in
the circuit court or in an appearance in the
District Court in a case in which the
def endant demanded a jury trial, the court
shall permt the defendant to explain the
appearance w thout counsel. If the court
finds that there is a neritorious reason for
the defendant's appearance w thout counsel
the court shall continue the action to a later
time and advise the defendant that if counsel
does not enter an appearance by that tinme, the
action wll proceed to trial wth the
def endant unrepresented by counsel. If the
court finds that there is no neritorious
reason for the defendant's appearance w thout
counsel, the court may determne that the
def endant has waived counsel by failing or
refusing to obtain counsel and may proceed
with the hearing or trial.

Arguing that the trial court erred in finding that he waived
his right to counsel by inaction, the petitioner reasons that the
court's inquiry was inadequate. Moreover, he asserts that the
court summarily rejected his "facially plausible explanation" for
appearing wthout counsel , W t hout even considering it.
Conversely, the State notes that Rule 4-215 does not mandate a
precise fornmula to determne the nerits of a defendant's reasons,
and, as such, "cases are decided upon their own facts on a case-by-

case basis." Cowder v. State, 305 MI. 654, 657, 506 A 2d 240, 241

(1986). The State, like the majority of the Court of Special
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Appeal s, maintains that the record in this case shows the necessary
conpliance wth Rule 4-215(d) - that "[t]here is no indication that
the court cut off appellant or did not allow himto fully explain
his reasons for appearing wthout counsel. The record in this
case, ...., does reflect that the court actually considered
appellant's decision for appearing wthout counsel before
concluding that it was not 'a good reason.'"

Recently, in More v. State, 331 MI. 179, 620 A 2d 968 (1993),

we applied Rule 4-215 to a fact situation quite simlar to that of
the case before us. The issue in that case, as here, was the
propriety of a trial court's waiver of counsel by inaction finding.
In holding that the inquiry conducted prelimnary to the finding
was i nadequate, we noted that Rule 4-215(d) requires the court to
permt a defendant to explain why he or she has appeared w t hout
counsel and then to deci de whether that explanation constitutes a
meritorious reason for having done so. W made clear, in that
regard, that it is not enough that a defendant is allowed to nmake
an explanation "'sufficient to allow the court to determ ne whet her
the reason is neritorious'; rather, "the record nust also be
sufficient to reflect that the court actually considered those
reasons. " Moore, 331 MJ. at 186, 626 A 2d at 971. Were the
def endant has expl ai ned the appearance w thout counsel and that
explanation is plausible, i.e., it could be neritorious, further
i nquiry nust be conducted by the trial court if the trial court is

to exercise the discretion required by the Rule. 1d. at 186-87,
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626 A.2d at 971. By way of exanple, we observed:

The fact that a defendant has not finished
paying his or her |awer, wthout nore, may
not be a neritorious reason for appearing
W t hout counsel . When, however, t hat
defendant's recent enploynent is added to the
mx, it may be. An inquiry may reveal that
t he defendant del ayed in seeking enpl oynment or
sonme other reason for concluding otherw se.
Simlarly, although the proffer that a
def endant sought the assistance of the public
def ender when it becane obvious that he or she
coul d not pay private counsel but was refused

representation IS consi st ent wth a
meritorious reason for appearing wthout
counsel, inquiry into the circunstances m ght

reveal that it is not.

A finding of waiver of counsel by inaction presupposes that
the trial court has determned that the defendant has negl ected or

refused to obtain counsel. See Fow kes v. State, 311 Ml. 586, 603,

536 A 2d 1149, 1158 (1988). No basis for such determ nation
appears in the record in this case. Wen asked if he had an
attorney, the defendant answered no. He then explained that,
unaware that he had a deadline, he went to the Public Defender's
office, thirteen days before his trial date. He was refused
representation because, under that office's policy, he was a day
| ate getting there. \When the court inquired as to why he waited
over two nonths before contacting the public defender, the
petitioner responded that he thought that he could get the noney
together for an attorney, but that he eventually realized that he

couldn't. The petitioner's explanation is plausible and it is not,
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as a matter of law, non neritorious.

To be sure, the petitioner did not contact the Public
Defender's office imediately after the arraignment as the
arrai gnnent judge suggested he m ght do.® That fact al one, viewed
inlight of the petitioner's explanation, does not, as a matter of
|l aw, show that the petitioner neglected or refused to obtain
counsel. W sinply do not know fromthe record what attenpts the
petitioner nmade to obtain counsel before turning to the Public
Defender's office for representation. Under the circunstances, we
cannot say that contacting the public defender alnost two weeks
before the trial date dispositively denonstrates neglect or refusal
to obtain counsel. This is especially the case when there is no
advance notification that earlier contact is necessary in order for
the defendant's request for representation to be processed.
Moreover, we are not prepared to hold, as the arraignnent judge
seened to indicate, that a defendant may not attenpt to obtain
counsel on his or her owm prior to seeking the assistance of the
public defender. |If the State's position were adopted, a defendant

who reasonably believes that he or she can acquire private counsel

3The arrai gnment judge directed the petitioner to go to the
Public Defender's office immediately "if you believe there is any
shot of you not having a |awer." Al though the petitioner did
not go that day, arguably, he followed the arrai gnment court's
advice, going to the Public Defender's office once he determ ned
that he could not afford his own private attorney. In any event,
the trial court did not rely on the arrai gnnent judge's advice.
It nerely noted that the petitioner had been advised of his right
to counsel and of the possibility of obtaining representation
fromthe Public Defender's office.
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nmust neverthel ess i Mmedi ately contact the Public Defender's office
for representation, as the failure to do so could result in a
finding of waiver by inaction as a matter of law if it turns out
that he or she is wong.
Notwi thstanding that the petitioner's explanation for
appearing wthout counsel was facially neritorious, the trial

court, without further inquiry, required the petitioner to proceed

to trial unrepresented. As in More, the record does not reflect

that the court "actually considered”" the reasons offered; it

appears that the court, in effect, "ignore[d] information relevant
to whether the petitioner's inaction constitutes waiver." I d. at
187, 626 A .2d at 971. Because the trial court violated Rule 4-

215, the petitioner is entitled to a new trial.?*

JUDGVENT REVERSED; CASE

REMANDED TO THE Cl RCU T COURT

FOR BALTIMORE CITY FOR A NEW

TRIAL. COSTS IN TH S COURT AND

N THE COURT OF SPECI AL APPEALS

BE PAID BY THE MAYOR & CTY

COUNCI L OF BALTI MORE

“We have recently rejected the State's argunent that, if the
petitioner is successful on the nerits, the nost he would be
entitled to receive is alimted remand to determ ne whether his
appearance w t hout counsel was neritorious. See Mtchell v.
State, M. : : A2d __ , _ (1995) (Slip op. at
10).






