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Thiscaseinvolvestheextent towhich telephonebillsfor tel ephones used by the Governor and two
of hisstaff members, and the Governor’ sunpublished agppointment schedul es, are subject to public
disclosureunder theMaryland Public Information Act, Maryland Code (1984, 1999 Repl. Val.), 88 10-
611 through 10-630 of the State Government Article.

l.

In November and December 1996, the Washington Post Company (the Post), through its agents,
reportersMary Pat Haherty and CharlesBabington, requested te ephone and scheduling records, pursuant
toMaryland' sPublicInformation Act, fromthe Officeof theGovernor. Ms. Haherty' srequest sought the
telephone records of “the Governor and his staff” over atwo-year period, including

“Ia]ll phonesin the Governor’ sMandon [Government House]; hisState

House offices, dl phonesin Shaw House (an annex officein Annagpalis);

al phonesin the Washington and Bdtimore offices; dl car phonesand

cellular phones used by the governor and anyone on his staff.”
Mr. Babington’ srequest for gppointment or scheduling recordswaslimited to the Governor but also
spanned atwo-year period. He requested

“[a]ll calendarsindicating the persons, times, dates, and | ocations of

meetings involving Governor Glendening in his official capacity as

governor. Thisshould indude medtingsin his State House officeaswll

asthosein Baltimore and other places where the governor conducts
business.”

! Unlessotherwiseindicated, dl statutory referencesareto the Maryland Public Information Act, 88
10-611 through 10-630 of the State Government Article, hereafter sometimesreferred to smply as“the
Act.”
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Both requests were granted in part and denied in part.

The Officeof the Governor (the Office) provided Ms. Flaherty with the aggregate cost of the
telephone cals specified in her request; however, it denied therdease of any “cdl detall,” including the
date, time, and length of each call. The Office asserted executive privilege, citing § 10-618(b) of the Act
and this Court’ s opinion in Hamilton, Superintendent v. Verdow, 287 Md. 544, 414 A.2d 914
(1980), aswel| as casesin other dates holding that telephone and scheduling records are exempt from
disclosure under their corresponding publicinformation acts?® The Office released the Governor’ s public
agendasto Mr. Babington but denied the remainder of hisrequest, stating that the appointment or
scheduling recordswere not “ public records’ withinthe meaning of § 10-611(g) of the Act, and al'so
invoking executive privilege, citing § 10-618(b) and Hamilton.?

Negatiations between the parties continued throughout much of 1997, and during thet timethe Post
narrowed itsrequest. With respect to telephone records, the Post limited its request to the telephone

recordsof calsby theGovernor, Chief of Staff Mgor E. Riddick, Jr., Senior Advisor Susan Smith-Bauk,

2 Section 10-618(b) of the Maryland Public Information Act provides as follows:

“(b) Interagency and intra-agency documents. - A custodian
may deny ingpection of any part of an interagency or intra-agency | etter or
memorandum that would not be available by law to aprivate party in
litigation with the unit.”

In addition, 8 10-615 providesin pertinent part that “[a] custodian shall deny ingpection of a public record
or any part of apublic record if: (1) by law, the public record is privileged or confidentia . . . .”

3 Section 10-611(g) of the Act defines “public record” as “the original or any copy of any
documentary material that:

(i) ismadeby aunit or insrumentality of the State government or of apolitical subdivision or received
by the unit or instrumentality in connection with the transaction of public business; and

(i) isinany form, including . . . acomputerized record . . . .”
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and Secretary of State John F. Willis, over the Sx-month period from February 1, 1996, through July 31,
1996. Inaddition, Mr. Babington' sorigind request for gppointment recordswasdso limited to the same
six-month period. Despite these changes, the Office still refused to comply with the Post’ s request.
Asareault, on December 4, 1997, the Pogt brought suit in the Circuit Court for Anne Arunde
County againg the Office of the Governor and Governor Parris Glendening. Under the Post’ scomplaint,
the records sought were those asked for after the Post had narrowed its request, namely records of
telephonecallsby specified individua sand gppointments of the Governor, covering only thesix-month
period. TheOfficeand the Governor filed amoation for summeary judgment, daming thet al of therecords
fdl within § 10-618(b) and the doctrine of executive privilege. They also argued that public disdosure of
the Governor’ sdaily schedules, even after thefact, would pose athresat to the persona security of the
Governor and thosearound him.* In addition, they daimed that some of thedocumentswere aso exempt

from disclosure under other sectionsof the Act, specifically the exemptionsfor records containing

* The Governor’ s appointment or scheduling records consisted of four types of documents: (1) a
handwritten appointment book; (2) an electronic “working” schedule; (3) thelast-edited version of the
working schedule; and (4) the Governor’ spersona daily schedule, printed for him onanotecard. The
handwritten gppointment book iscreated by M s. Joanne Trumbule, the Governor’ s Director of Scheduling,
and her immediate saff, by penciling in the many requestsfor meetingswith the Governor. Thisbook aso
includesthe Governor’ spersona appoi ntmentsand family engagements. Thesamegroup of peoplethen
prepare the e ectronic working schedule, which includes*® the time, location, persons attending, and staff
person responsible for the designated activity.” Some entries also include the subject matter of the
appointment or event. Persona activitiesare aso noted on theworking schedule. Theworking schedule
isdistributed by eectronic mail to the Governor’ s staff for input, and then isrefined further, either by
canceling gppointments, scheduling new appointments, or editing the specificinformeation on dready-exiging
appointments. The“last-edited version” of theworking scheduleisthen used to createthe Governor’s
personal daily schedule, whichisprepared by Ms. Trumbule or an assistant late in the afternoon of the
preceding day. The persond daily schedule is distributed to the Governor, the Maryland State troopers
assigned to protection of the Governor, and a small group of staff members.
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confidential personnel information (8810-616(d) and(i)), confidential commercid information (8 10-
617(d)), confidentid employee informetion (8§ 10-617(g)), or confidentid financid information (8 10-
617(f)). Thedefendantsargued that these gpecific exemptionsunder the Act would require redactionsthet
were“virtudly impossibleto accomplish.” Findly, they argued that the Post’ srequest for thetel ephone

records of Secretary of State Williswas barred because he had not been joined asaparty to the action.

Pursuant to an order of the court, the Governor and his office submitted in camera sample copies
of the gppointment schedules and tdephonerecords, aswdl asaffidavits from the Governor and numerous
gaff members, including Joanne Trumbule, the Governor’ s Director of Scheduling, Robert Platky, the
Director of Financid Adminigtration for the Office of the Governor, and State Police Lieutenant Gary
Shields, Commander of the Governor’s Protection Unit.

ThePogt filed acrossmotion for summeary judgment, arguing thet the documentsat issuewerenct
“interagency or intraragency letter[g or memorand[d)” within the meaning of § 10-618(b) of the Act, and
that, aspurdy factud materia, the documentswerenot privileged. According to the Pog, any threet to
the Governor’ ssecurity asaresult of therelease of therequested records, evenif true, did not condtitute
an“independent judtification recognized under the[ Act] for withholding publicrecords” Findly, thePost
contended thet theexemptionsdamed for commercid information, financid information, and personnd
recordsdid not gpply to therecordsa issue and that, dternaively, evenif partsof therecordswerewithin
such exemptions, the defendants were not justified in withholding al of the records.

A hearing was hed on the maotionsfor summeary judgment in May 1998. In early July 1998, the

Circuit Court issued an opinion and order denying the motions. The court held that the doctrine of
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executive privilege wasincorporated into the Act in both 8 10-618(b), asargued by the Office and the
Governor, and dsoin 8 10-615(1), which requiresnon-disclosure when “ by law, the public recordis
privileged or confidentia.” Asaresult, the court held that whether the documentsfit within the definition
of “memorandum” under 8 10-618(b) wasirrdevant if the documentswere privileged under the doctrine
of executive privilege. Citing Hamilton, Superintendent v. Verdow, supra, 287 Md. 544, 414 A.2d
914, the Circuit Court found that apurpose of that privilege*isto promote the efficient operation of the
government by dlowing the Governor to solidit advicefrom awiderange of peoplewithout feer thet public
disclosure will restrain the free flow of that advice.” The court also stated that the privilege was not
absolute, and that the evidence wasinaufficent to determine whether the records might be privileged under
§10-618(b) and/or § 10-615(1). Accordingly, thecourt ordered thedefendantsto produced| telephone
and scheduling recordsto the Pogt for which the defendants were not daiming privilege, submit to the court
for anin camerareview al records daimed to be privileged, and submit to the court aproposed redacted
version of those records with a detailed memorandum explaining why the redacted information was
privileged.

Twoweeksafter the Circuit Court’ sopinion and order, the Post filed amotion requesting the court
to set acompliance deadlinefor the defendants. One week later, the defendantsfiled amotion for
clarification and recond deration, again asking the court to recognize acategorica executiveprivilegeasto
al documentsat i ssue and asserting that compliance with the opinion and order would be excessively
burdensome. After ahearing, the court granted the Post’s motion and set the compliance deadline for
September 5, 1998, which was subsequently extended to September 11, 1998. The court denied the

defendants motion for reconsideration, stating that “[t] he court doesnot believe that the Governor is
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entitled toabroad daim of executive privilegeon al tdephone and calendar records,” but that he“may be
entitled to executive privilegeif [he] can provetha disdosure of particular information will adversdy affect
[his&hility] to effectively carry-out his Condtitutiond duties” The court o held thet the tdlephonerecords
of Secretary of State John F. Williswerenot within the scope of the court’ s July opinion and order because
the Post had failed to name the Secretary of State as a party.

The Officeand the Governor on September 11, 1998, submitted alimited group of recordsto the
Pog, induding thetdephone records from the businesslinein Mr. Riddidk’ shome, other telephonerecords
atissuewith call detail redacted so that only the cost was reveal ed, and reimbursement receiptsfor
persond cadlsmadeby Mr. Riddick and Ms. Smith-Bauk for thesix monthsat issue. They submittedto
the court, for in camerareview, unredacted copies of thetelephoneand calendar recordswith proposed
redactions highlighted, as well as a memorandum and affidavits in support of those redactions.
On September 15, 1998, the Post filed amotion to unsedl thein camera explanationsfor the
redactions, and thereafter argument on thismotion washeard beforethe Circuit Court. Thecourt issued
its final order on October 23, 1998, in which it held
“that the Defendants, with limited exceptions, havefailed to makea
particul arized showing asto executiveprivilege, and further havefaledto
sty thestatutory burden of demondrating that therecordsat issueare
exempt frommandatory disd osureunder theMaryland Public Information
Act.”
The court granted the Post’ s motion to unseal thein camera explanations, and ordered that the

Office and the Governor produceto the Post “ complete and unredacted copies of dl of thetdephoneand

caendar recordsatissue. ...” Findly, inanticipation of an gpped , thecourt stayed the execution of the
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order and retained the records submitted in camera for ninety-six hours.

The Officeand the Governor immediady filed anctice of goped and sought agtay of the Circuit
Court’ sjudgment. The Court of Specid Appedsgranted the motion to stay thejudgment. Beforeany
further proceedingsin the Court of Specid Appedss, this Court issued awrit of certiorari. Office of the
Governor v. Washington Post, 352 Md. 309, 721 A.2d 988 (1998).

.

Asnoted earlier, supranote 3, the Maryland Public Information Act in 8 10-611(g) defines
“public record” as“theorigina or any copy of any documentary materia that: (i) ismade by aunit or
indrumentdity of the Stategovernment or of apalitica subdivison or recaived by the unit or insrumentaity
in connection with the transaction of public business. ...” Section 10-613(a) providesthat, unlessa
record isexempted by law, acustodian “ shdl permit aperson . . . to ingpect any public record a any
reasonable time.” Sections 10-615 through 10-619 provide for exemptions and permissible denials.

A.

A threshold questioninthis case, raised during the course of questioning by the Court & theinitid
ord argument, iswhether the Act is gpplicable to the Office of the Governor. Thisissue had not been
raised below and had not been briefed by the parties. Asmight be expected, however, the defendants

suggest that the Act is not applicable and the plaintiff contends that it is fully applicable.®

> Maryland Rule 8-131(a) states as follows:

“Rule 8-131. Scope of review.
() Generally. Theissuesof jurisdiction of thetrial court over the
subject matter and, unlesswaived under Rule 2-322, over a person may
(continued...)
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TheMaryland Act, origindly enacted and codifiedin 1970 asMaryland Code (1957, 1975 Repl.
Vol.), Art. 76A, 88 1 through 5, was to some extent model ed after the Federal Freedom of Information
Act,5U.S.C. 8552, enactedin 1966. TheFedera Act hasbeen congtrued asnot applying to the Office
of the President. See Kissinger v. Reporters Committee for Freedom of the Press, 445 U.S.
136, 100 S.Ct. 960, 63 L.Ed.2d 267 (1980). By andogy, it was suggested that the State Act should not
apply to the Office of the Governor. Because the text and history of the Maryland Act differ from the
language and history of theFedera Act insaverd sgnificant ways, however, we bdievethat thisandogy
is flawed.

Therecords subject to the Federd Act, unlikethose subject to the Maryland Act, are” agency

records” Although that termwas not origindly defined in the Federd Act, by amendmentstothe Actin

> (...continued)
be raised in and decided by the appellate court whether or not raised in
and decided by thetria court. Ordinarily, the appellate court will not
decide any other issue unlessit plainly appearsby the record to have been
raised in or decided by thetria court, but the Court may decide such an
issueif necessary or desirable to guide the trial court or to avoid the
expense and delay of another appeal.”

Neverthel ess, because the second sentence of the above-quoted rule beginswith theword “[o] rdinarily,”
both “the Court of Specid Appedsand this Court each have ‘ independent discretion’ to excuse thefailure
of a party to preserve an issue for appellate review.” Moosavi v. Sate, 355 Md. 651, 661, 736 A.2d
285, 290 (1999), quoting Squire v. Sate, 280 Md. 132, 134-135, 368 A.2d 1019, 1020 (1977). See
Gindesv. Khan, 346 Md. 143, 151, 695 A.2d 163, 167 (1997) (“Rule 8-131(a) is not absolute.. . . .
Under thisrule the Court has discretion, which we have exercised on occasion, to consider an issueraised
for the first time on appeal”).

Moreover, we shd| be remanding this caseto the Circuit Court for further proceedings, and theissue
of the applicability of the Act to the defendantsisathreshold issue of law. Thus, it isthetype of issue
contemplated by thefina clause of Rule8-131(a). Insum, we shal exercise our discretion to congder the
issue.
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1974 “agency” was defined as follows (5 U.S.C. § 552(f)):

“any executivedepartment, military department, Government corporation,

Government controlled corporation, or other establishment in the

executive branch of the Government (ind uding the Executive Officeof the

President), or any independent regulatory agency.”
This section of the Federal Act was construed by the Supreme Court in Kissinger v. Reporters
Committee for Freedom of the Press, supra, 445 U.S. 136, 100 S.Ct. 960, 63 L.Ed.2d 267. In
that case, ajourndist, William Sefire, sought wrritten transcri ptsof te gphone conversationsbetween Henry
Kissinger® and certain White House officia s concerning “lesks,” and any calsmentioning Mr. Sefire's
name. The Supreme Court upheld thedenid of the request, holding thet, dthough the Federd Actindudes
the" Executive Office of the Presdent” asan agency subject to the Act, it did not apply to the President’s
Immediate ass stants and advisers, designated collectively asthe Office of the Presdent. The Court
reached this conclusion basad upon the House Conference Report for 8552(f) of the Federd Act which
daed: “the Presdent’ simmediate persond gaff or unitsin the Executive Officewhose solefunctionisto
adviseand assigt the Presdent” are not included withintheterm “agency.” Kissnger, 445U.S. a 156,
100 S.Ct. at 971, 63 L.Ed.2d at 285, quoting H.R.Conf.Rep.No. 93-1380, p.15 (1974). As
Mr. * Sefire srequest waslimited to aperiod of timeinwhich Kissnger was sarving asAssgtant to the
President,” the Court held that thetelephone recordswere not “ agency records’ a thetimethey were

made. 445 U.S. at 156, 100 S.Ct. at 971, 63 L.Ed.2d at 285.

®Mr. Kissinger was Assistant to the President for National Security Affairsfrom January 1969 until
November 1975, and was Secretary of State from September 1973 until January 20, 1977.
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Althoughthisissuehas not been revisted in the Supreme Court, the scope of the Federd satute
hasbeen addressed by the United States Court of Apped sfor the Didtrict of ColumbiaCircuit. That court
hasviewed the 1974 amendment to the Federa Act asacodification of itsearlier holdingin Souciev.
David, 448 F.2d 1067 (D.C.Cir. 1971). In Soucie, the court held that the Office of Science and
Technology was an “agency” subject to the Federal Act becauseit had “substantial independent
authority,” and, therefore, its* solefunction” wasnot “to adviseand assst the President.” 1d. at 1073,
1075. InMeyer v. Bush, 981 F.2d 1288, 1297 (D.C. Cir. 1993), the court held that President Reagan’s
Task Forceon Regulatory Relief, headed by then Vice Presdent Bush, and composed of severd Cabinet
members, was not an “agency” subject to the datute because it did not have ** substantia independent
authority.”” See Rushforth v. Council of Economic Advisers, 762 F.2d 1038 (D.C.Cir. 1985)
(Council of Economic Advisersis not an agency subject to Federal Act); Pacific Legal Found. v.
Council on Envtl. Quality, 636 F.2d 1259 (D.C.Cir. 1980) (Council on Environmenta Qudlity isan
agency subject to the statute).

TheMaryland Act gppliesto “public records” not “agency records.” Thecoverageof the Actis
dependent upon the scope of theterm * public records,” and not upon whether the governmentd entity
holding therecordsisan“agency” rather than some other type of governmentd entity. Although this Court
hasexamined thegtatusof particular entitiesin order to determineif thar recordswerecovered by the Adt,
such examinationswerefor thepurpose of deciding whether theentitieswere privateor governmentd. In
each of these cases, the entitiesargued that they were private and that, for thisreason, their recordswere
not “ public records’ subject to disclosureunder the Act. Ineach case, thisCourt hed thet the entitieswere

governmenta indrumentaitiesfor purposes of the Act and thet, therefore, their records were covered by
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the Act.

For example, in holding thet the Maryland Insurance Guaranty Association was agovernmental
ingrumentality for purposes of the Act, thisCourt in A.S Abell Pub. Co. v. Mezzanote, 297 Md. 26,
32,464 A.2d 1068, 1071 (1983), emphasized that the Act broadly covers any part of Maryland

government:

“ThePublicInformation Act providesthat thepublicisentitied to
information regarding the affairs of government . . . . Tothat end, the
PublicInformation Act providesthat the public hastheright toingpect the
public records of any branch of the Stiategovernment ... .. Moreover, the
Public Information Act expresdy datesthat itsprovisons‘ shdl bebroadly
construed in every instance with the view toward public access,” . . ..
Thus, theprovisonsof thePublic Information Act reflect thelegidative
intent that citizensof the State of Maryland be accorded wide-ranging
acoessto publicinformeation concerning the operation of their governmentt.
Accordingly, in determining whether MIGA isan agency or ingrumentdity
of the State within the scope of the Public Information Act, thelanguage
... must beliberdly congtruedin favor of indusion in order to effectuate
the Public Information Act’s broad remedial purpose.” (Citations
omitted).

AndinMoberlyv. Herboldsheimer, 276 Md. 211, 228, 345 A.2d 855, 864 (1975), interpreting the
Public Information Act to encompassthe hospitd records of acorporation known asthe Memorid Hospitd

of Cumberland, we concluded:

“If the Generd Assembly did not intend thisinterpretation when it enacted
this far reaching statute, it should so state.”

According to 8 10-611(g) of the State Government Artidle, theMaryland Public Information Act

gopliesto” any documentary materid thet . . . ismeade by aunit or indrumentality of the State government
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... or received by theunit oringtrumentality in connection with thetransaction of publicbusiness” Unlike
the Federd Adt, thereisno datutory language or legidative higory suggesting that any unit of the Maryland
Government isexempt from the Public Information Act’ scoverage. Thegroundsfor the Supreme Court's
interpretation of the Federal Act inKissinger v. Reporters Committee for Freedom of the Press,
supra, do not exist with regard tothe Maryland Act. On the contrary, the casesinterpreting the Maryland
Act have broadly condrued theterms* public record” and “ingtrumentdity of the Stategovernment.” The
officesof the Governor and his g&ff in the State House and Shaw Housein Annagpolis, aswdl asthelr
officesin Batimore and Washington, are clearly encompassed by the statutory language “unit or
instrumentality of the State government.”
B.

Thereare, however, certain records requested by the Post which, in our view, arenot “public
records’ for purposesof the Public Information Act. They aretherecordsof telephonecallsmadefrom
telephones in the “Governor’s Mansion” or, asit is officially named, “ Government House.”

Asprevioudy discussad, gpart from the datute sexpressexemptions, the coverage of the Maryland
Public Information Act is ordinarily dependent upon whether records are those of a“government
instrumentality” or are“private.” A.S Abell Pub. Co. v. Mezzanote, supra, 297 Md. at 30-31, 464
A.2d a 1070; Moberly v. Herboldsheimer, supra, 276 Md. 211, 345 A.2d 855. Moreover, “there
isno sngletest for determining whether agatutorily-established entity isan agency or indrumentdity of the
Statefor aparticular purpose,” and“[a]ll aspectsof theinterrelationship between the Stateand the. . .
entity must be examined,” Mezzanote, 297 Md. at 35, 464 A.2d at 1072.

It s|ems obviousthat billsor records of tdephone calls, made by agovernment offica or members
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of theoffiad’ sfamily from their persond tdephonesin thefamily’ sprivate home, would not be conddered
“public records’ within themeaning of the Act. Inlight of one s reasonable expectation of privecy inhis
or her own home, such records would be “private.”

Artidell, 821, of the Congtitution of Maryland providesin pertinent part thet “[t]he Governor sl
resdea theseat of government ... ."" The S, intheimplementation of thisprovison, providesahome,
named “ Government House,” for the Governor and hisfamily inthe City of Anngpolis. See Code (1984,
1999 Repl. Val.), 88 9-601 through 9-606 of the State Government Article (relating to the Government
House Trust).

Inlight of the nature of Government House and the role of the Government House Trugt, the
Governor and hisfamily might not havetheidentical expectationsof privecy whilelivingthereasonehas
inhisor her privatdy owned home. Nonethdess, we do not bdieve thet the Governor and hisfamily must
rdinquishdl norma expectationsof privacy intheir homesmply because, in accordancewith condtitutiond
and gatutory provisons, their homeand furnishings, indluding telephonesarvice, aresupplied by the State.

Unlike Chief of Staff Riddick, the Governor does not have adesignated “businessling’ in
Government House. Therecordinthiscasedisd osesthat, with regard to thete ephonehillsfor calsmade
from Government House, it would be dmogt impossible to determinewhich member of thefamily mede
particular cdlsor, evenif it could be determined that aparticular call was made by the Governor, whether
it was personal or related to state business.

Wedo not believethat the Generd Assembly, indefining “ public record” asarecord “ made by

" For an account of the history and purpose of this provision, see Gallagher v. Bd. of Elections,
219 Md. 192, 202-203, 148 A.2d 390, 396 (1959).
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aunit or insrumentality of the State government” (8 10-611(g)), intended to include the home telephone
hillsof the Governor and hisfamily. Consequently, recordsof cdlsfrom teephonesin Government House
are not covered by the Act and need not be disclosed.®

1.

Beforeaddressng thedefendants prindipal argumentsthet therecordssought by thePost fal within
the Public Information Act’ sexemptions, we can dispose of some mattersbased on availability and the
scope of the Post’s requests.

The Post requested thetelephonerecords of the Governor, Mr. Riddick, and Ms. Smith-Bauk
fromtelephonesin the State House and the Shaw House, which areboth in Anngpolis, from tel ephones
inthe Washington and Batimore offices of the Governor, and fromany cdlular telephonesusad by these
threeindividuas. Thedefendantsproducedinthe Circuit Court adetailed account of thetd ephonesystem

employed by the State, and thelimitationsof that system. Inreviewing therecord, we concludethat the

8 The defendantsinthe Circuit Court also “identified for redaction al personal callsplaced by any one
of thethree officids at issue from their office locations,” arguing that because a persond “call does not
involve State business, therecord of the call should not be considered apublic record” (petitioners' brief
at 46-47). Wedo not agreetotally. Although the content of such calls may be private, the bill froma
telephone company to the State, for calls made from state offices by state officials or employeeson state
telephones during their working hours, clearly falswithin the definition of “ public record” inthe Act. Itis
adocument received by aunit of government, and, in our view, it is*in connection with the transaction of
public business.” Although employees must occasionally make personal telephone calls from their
employers phones during working hours, the frequency of and the amount of time spent on such callsis
clearly amatter of legitimate concern to theemployer. Thisistrueregardlessof whether there existsa
reimbursement record. Thetaxpayersand citizensof Maryland, asthe employersof state officialsand
employees, have alegitimate interest in the frequency and length of persond telephone callsmade on sate
officetelephones. That interest may be vindicated, however, by disclosure of the aggregated totals of time
spent and chargesincurred on calls devoted to personal business versus public business. Thus, absent
evidence of abuse, this degree of disclosure would be sufficient.
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Circuit Court should haveexcluded certain documents, or portionsof documents, from disclosure based

upon the unavailability of the documents or the Post’s own limitations on the scope of its requests.
A.

Thefirg group of these documents consts of thetel ephone records from offices outsde of the
State House.

Thetelephone systemin usein the Batimore office, known asthe“PBX system,” includesa
“collection device” whichrecordsdl incoming and outgoing local and long distance calsto and from thet
office. Theonly other telephone records from the Baltimore office are the bills from the long distance
service provider, documenting only outgoing long distance charges. The petitioners produced severd
dfidavitsin the Circuit Court Sating thet, athough the“externd” long distance billshave been retained, the
“internal” information collected by the PBX system is no longer available.

LouisLaRicci, the Deputy Director of the Divison of Teecommunicationsin the Office of
Information Technology withinthe Department of Budget and Management, stated in hisaffidavit thet the
billing information for the Governor’ sBatimore office, for the period from February 1, 1996, to July 31,
1996, “was digposed of inthe ordinary course of the Divison'sbusness” Carol Cordid, the Assstant
Director of the Divison of Telecommunications, statedin her affidavit that thetelephonerecordsfor the
Bdtimore office are “written over automaticaly by the sysem” every twelve months and thet, therefore,
“nointernd datacurrently isretained” for that office. The Post has not disputed these Satements. The
internd billinginformation fromthe Batimoreofficeisunavaladle. Obvioudy, acustodian cannot properly
be ordered to produce records under the Act when those records simply do not exist.

Although thelong distance billsfor the Batimore office are currently in the possession of the
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Division of Telecommunications, they dso need not be produced. ThePogt’ srequest waslimitedtothe
telephonerecordsof the Governor, Ms. Smith-Bauk, and Mr. Riddick. Thebillsfrom thelong distance
serviceprovider for the Batimoreofficeindicate only thelinefromwhichthecadlsoriginated and the
number to which the callswereplaced. They do not indicatewho placed eech cdl. Moreover, therecord
showsthat the Governor, Mr. Riddick, and Ms. Smith-Bauk wererardy inthe Batimore officeduring the
timeperiodinquestion. AsMr. Riddick stated inhisaffidavit, “1 did not work inthet officeany morethan
afew timeseach month during thesx monthsa issue” Ms Smith-Bauk Sated thet she® did not oftenuse
...[thedffice] or thetdephonesthere” Thethreeofficas possbleuseof thetd ephonesintheBatimore
officeduring thetime period in question, to mekelong distance cdls, isfar too peculativefor tregting the
billsastelephonerecords of the Governor, Ms. Smith-Bauk, and Mr. Riddick. Accordingly, thelong
disancetelephonehbillsfor the Batimore office are beyond the scope of the Post’ srequest for telephone
records.

For the samereason, thetdgphonerecords of calsoriginating in Shaw House and the Washington,
D.C.,, office are beyond the scope of the telephone recordsrequest. Therecord clearly showsthat none
of thethree officidshave either offices or designated telephonelinesa theselocations. Inaddition, Chief
of Staff Riddick stated in his affidavit thet “I cannot recall if | ever wasin the Washington office from
February through July 1996, and | certainly wasnot therewith any regularity.” Ms. Smith-Bauk said
essertidly the samething in her affidavit. Therecordiscear that the use of the tdephonesin both Shaw
House and the Washington officeby thethree officiad swould have beenrare, if it occurred a dl, during
theperiodinquestion. Consequently, therequest for telephonebilling recordsfrom theselocations should

also have been denied.
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B.

Thetdephonerecordsfrom the State House are numerous and complex. These records document
only long distancecdls. Caral Cordid, the Assstant Director of the Divison of Telecommunications,
explanedthissysemindetall in her affidavit. To summarize, the officesof the Governor and Ms Smith-
Bauk arelocated within the same suite of offices, whichis served by eighteen separate telephonelines.
Five other peoplework in that suite and use the telephones. Because use of the different telephone
indrumentswithintheentiresuiteisnot restricted, anyonewithin the suite can useany oneof theingruments
and, therefore, could accessdl eghteenlines. Asareault, thetdephonebillsreved thelinesfromwhich
individud cdlsaremadebut do not, and cannat, reved who placed each cdll. Mr. Riddick’ soffice, which
islocated in a separate suite, isaso served by numerous telephone lines (sevenindl), which can be
accessed on separateinstruments. Three assstantsto Mr. Riddick also work inthissuite and usethe
telephones. Again, the records from Mr. Riddick’s office do not reveal who placed the individual calls

To repeet, the Post’ s telephone records request was limited to the calls of the Governor, Mr.
Riddick, and Ms. Smith-Bauk. Based on the scope of the request aswel asthe uncontradicted evidence,
webdievethat thetrid court erred by not limiting the number of tdephonelinesat issuein the State House
Althoughitisdifficult to determinewho placed each cdl listed on the voluminoustd ephonehbills, thelines
a issue can belimited basad upon theindividud to whom the spedific lineswere assigned, and by whom
they weremost easily accessed and most frequently used. The Governor could accessfivelinesdirectly
from hisimmediate office, and Ms. Smith-Bauk could accessSix linesdirectly from her office (three of
which were the same as three of the linesthat the Governor could access). Findly, Mr. Riddick could

accessgx linesfrom hisoffice. Fourteenlinesindl, they were designated in therecord below aslinesA,
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B,C,D,E,N,O,P,SU,V,W, X,andY. Theseaethelinesfromwhichit isreasonable to conclude
that the three officials made most, if not all, of their calls while in the State House.

Therefore, we have limited the telephone records a issueto: (1) thefourteen linesfrom the State
House asdesignated above, and (2) the cdllular tel ephones assigned tothe Governor, Ms. Smith-Bauk,
and Mr. Riddick. Theserecordsareavailableand are, generaly, within the scope of the Post’ srequest.
Neverthdess, redactionswithin these records would ssem to bein order because someindividud entries
appear to be beyond the scope of the Post’ s request.

C.

Intherecordsand documentssubmitted to the Circuit Court for in camerareview, severd items
were designated as “ Other Persons Cdlls,” meaning that they were made by persons other than the
Governor, Ms. Smith-Bauk, and Mr. Riddick. Kelly Derthick, Executive Assstant to the Governor,
Jennifer Crawford, Specid Assgtant to the Governor, and Anne Budowski, Senior Assgtant to Chief of
Saff Riddick, sated inther affidavitsthet they reviewed the td ephone records from the State House and
thet they identified cdlswhich they meade themsdlves or which were placed by saff members other than
thethreeofficdds Ms Budowski and AndreaLeshy-Fucheck, then Legal Counsd to the Governor, dso
dated intheir afidavitsthat they reviewed the schedules of the Governor and the Chief of Staff and were
ableto identify time periods during which thetwo officiaswere out of the office and therefore could not
have placed telephonecdls. All of these callswere specificaly identified and placed withinthe “ Other
Persons Cdlls’ category inthe materid submitted to thetrid court in camera. Unless, upon remand, the
Circuit Court believesthat it nesdsfurther information regarding the source of these cdlls they would seem

to be beyond the scope of the Post’ s request and should be redacted.
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Thematerid submitted to the Circuit Court in cameradso categorized individud calsplaced on
the cdllular phonesassigned to the Governor, Ms. Smith-Bauk, and Mr. Riddick. Similar tothecdls
identified asbeing madeby * other persons’ inthe State House, cdlsfrom thethree cdllular phonesassgned
to the Governor were frequently made by the Maryland State Police troopersin the Executive Protection
Unit and did not involve conversations of the Governor. Captain Gary Shields, Commander of the
Executive Protection Unit, sated in hisafidavit thet hereviewed thebillsfrom the Governor’ sthree cdllular
phones and, “[b]ased on the identification of the numbers called, the length of the calls, and their
reaionshiptoother cals” hewas* reasonably certan” that calscategorizedinthe* In CameraSchedul€’
under theheading “ Executive Protection Unit” werecdlsby thetroopersand not by the Governor. Again,
unlessthetria court on remand believesthat it needs moreinformation, these calls gppear to be beyond
the scope of the Post’ s request and should be redacted from the records.

D.

Asnoted earlier, supra note4, the Governor’ s scheduling records include wholly personal
meetingsand family engagements. The defendantsarguethat such records should be exempt from
disclosure. According to the Post’ shrief inthis Court, “[t]he Post advised the Circuit Court thet it would
not object to the redaction of calendar items corresponding to family events. . . solong astherewasa
proper evidentiary showing supporting such redactions.” (Respondent’ shrief at 45, n.29). The Circuit
Court madeno spedific ruling thet thedefendants evidentiary showinginthisregard wasinsufficent. Upon
remand, unlessthetria court desresmoreevidencethat aparticular cendar itemisentirely persond or

family, these items should be redacted based on the Post’ s representation.
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V.
Wenext addressthedefendants argumentsthat various portionsof therecordsfal within gpecific
Public Information Act exemptionsin 88 10-616(d) and (i) (Iettersof reference and personnd records),
10-617(d) (commercid information), 10-617(€) (homeaddresses and te ephone numbers of Sateor loca
government employees), and 10-618(b) (interagency or intra-agency |etters or memoranda).’

A.
Prdiminarily, however, it would be useful to underscore certain wel-established generd prindiples
governing theinterpretation and gpplication of the Maryland Public Information Act. ThisCourt recently

reiterated in Kirwan v. The Diamondback, 352 Md. 74, 80-81, 721 A.2d 196, 199 (1998), that

“[t]he Maryland Public Information Act esablishesapublic policy and a
generd presumption in favor of disclosure of government or public
documents. Thedatutethusprovides(810-612(a) and (b) of the State
Government Article):

‘(@) General Right to information. — All persons
areentitledto haveaccesstoinformation about theaffairs
of government and theofficid actsof publicofficasand
employeses.

(b) General construction.— To carry out the right
set forth in subsection (a) of this section, unless an
unwarrantedinvason of theprivecy of apersonininterest
would result, thisPart I11 of thissubtitle shall be congrued
infavor of permitting ingpection of apublic record, with
the least cost and least delay to the person or

° Inthe Circuit Court, in their motion for summary judgment, the defendants also relied upon the
exemption for “financid information” in 8 10-617(f). They have not relied upon this exemption on apped
and thus have abandoned any argument based on 8§ 10-617(f). With regard to the meaning and scope of
the “financial information” exemption, see Kirwan v. The Diamondback, 352 Md. 74, 84-87, 721
A.2d 196, 201-202 (1998).
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governmental unit that requests the inspection.

Accordingly, aswe pointed out in Kirwan, 352 Md. at 84, 721 A.2d at 200, “the statute should be
interpreted to favor disclosure.” Seealso, e.g., Office of the Attorney General v. Gallagher, 359
Md. 341, 343, 753 A.2d 1036, 1037 (2000) (“the Act isto be congtrued in favor of disclosure’); Sate
Prosecutor v. Judicial Watch, 356 Md. 118, 134, 737 A.2d 592, 601 (1999) (“It isthe policy of this
State that its citizens have * access to information about the affairs of government’”); Fioretti v.
Maryland State Board of Dental Examiners, 351 Md. 66, 73, 716 A.2d 258, 262 (1998) (the

e

datuteembodiesthe principlethat citizens** be accorded wide-ranging accessto publicinformation’);
Baltimore v. Maryland Committee, 329 Md. 78, 80-81, 617 A.2d 1040, 1041 (1993); Cranford
v. Montgomery County, 300 Md. 759, 771, 481 A.2d 221, 227 (1984) (“Without doubt the bias of
theMd. Act istoward disclosure”’); Faulk v. Sate’ s Attorney for Harford County, 299 Md. 493,
506-507, 474 A.2d 880, 887 (1984); A.S Abell Publishing Co. v. Mezzanote, supra, 297 Md.
at 32, 464 A.2d at 1071; Superintendent v. Henschen, 279 Md. 468, 473, 369 A.2d 558, 561
(1977); Haigley v. Dept. of Health, 128 Md. App. 194, 226-227, 736 A.2d 1185, 1201-1202
(1999). Concomitantly, “courtsmust interpret the exemptionsnarrowly,” Fioretti v. Board of Dental
Examiners, supra, 351 Md. at 77, 716 A.2d at 264.

Moreover, “the public agency involved bearsthe burden in sustaining itsdenid of theingpection
of public records.” Fioretti, 351 Md. at 78, 716 A.2d at 264. See Cranford v. Montgomery

County, supra, 300 Md. at 771, 481 A.2d at 227 (“The custodian who withholds public documents

carriesthe burden of justifying nondisclosure’). Anincameraingpection by thetria court, while not
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away's necessary, may in some cases be* needed in order to make arespongble determination ondams
of exemptions.” Cranford, 300 Md. at 779, 481 A.2d a 231. In addition, if parts of arecord are
exempt but other parts can bereveded, the Act favors severability. See 8 10-614(b)(3)(iii); Cranford,
300 Md. at 774, 481 A.2d at 228-229.
B.

Inthematerid submitted to the Circuit Court for in camera review, the defendantsidentified

certain gppointment or scheduling recordsand tel ephonerecordswhich, they daimed, fdl withinthe Act's

exemptions set forth in 88 10-616(d) and (i). Section 10-616 providesin pertinent part as follows:

“(@) Ingeneral. — Unless otherwise provided by law, a
custodian shdl deny inspection of apublic record, asprovided in this
section.

* % %

“(d) Lettersof reference.— A custodian shal deny ingpection
of aletter of reference.

“(i) Personnd records. — (1) Subject to paragraph (2) of this
subsection, acustodian shdl deny ingpection of apersonnd record of an
individua, including an application, performancerating, or scholastic
achievement information.

(2) A custodian shall permit inspection by:
(i) the person in interest; or
(i) andected or gopointed officid who supervises
the work of the individual.”

Thetdephonerecordswhichdlegedly fdl within theabove-quoted exemptionswere described

as“Cdlto re personnel matter” or “ Cal to re appointments’ or “Call to re
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judicia appointments.”*® The gppointment records, typicaly, would include the date and then read as

falows: “2:30pm- 3:00 pm interview [Govsoffc]” or “3:30- 4:30 pm re Green
Bag appointments @ Govsoffc,” or “11:00am. - 11:15am. Interview, : County
Didrict Court [Gov' soffc.] *Andrea” or “1:30 pm- 2:15 pmInterview w for [Govs

offc] *Judi.”*

Thedefendants argument, that the above-described typesof recordsshould have been redacted
pursuant to 8 10-616(d) and (i), findsno support in the plain language of the Satute or the cases goplying
the “personnel records’ exemption.

Clearly, none of the above-described records constitutes a “ letter of reference.” When the
Governor telephones or meetswith someonefor the purpose of obtaining information about aprospective
gppoaintes, arecord, memorandum, or notesof the substance of their conversation might argubly fal within
theexemptionfor a“letter of reference’ if theexemptionisnot given adrict literd interpretetion. But the
merefact that the Governor, or one of hisstaff, telephoned or met with anidentified person to obtain
information about a prospective appointee is certainly not “aletter of reference.”

Withregardtothe* personne records’ exemption, thisCourt in Kirwan, 352 Md. a 82-83, 721
A.2d at 200, stated:

“Theterm‘ personnd record’ isnot expresdy defined in the Satute.

Nonetheless, the language of subsection (i) discloses what type of
documentsthe Legidature condgdered to be personnd records. The datute

¥ Themateria submitted to the Circuit Court for in camera review actually identified the recipients
where we have employed blanks.

1 Again, the material submitted to the court below in camera actually identified the person with
whom the Governor was meeting and the particular position involved.
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liststhree categories of documentswhich are: (1) an application for

employment; (2) performancerating; and (3) scholagtic achievement.

Although thislist was probably not intended to be exhaudtive, it does

reflect alegidativeintent thet ‘ personnd records mean those documents

thet directly pertain to employment and an employee sahility to perform

ajob.”
The Court went on in Kirwan to point out that records which

“donoatrdaeto [theemployee g hiring, discipline, promation, digmisA,

or any mater involving hisdatusasan employee. . . . do not fit within the

commonly understood meaning of theterm* personnel records.”” 352

Md. at 83, 721 A.2d at 200.
We concluded intheKirwan opinion by stating thet, in light of the Act’ spolicy favoring disclosure, the
Genera Assembly did not intend “that any record identifying an employee would be exempt from
disclosure as a personnel record.” 352 Md. at 84, 721 A.2d at 200.

Theidentification of thetd ephone number which the Governor or amember of hissteff called, or
theidentification of someonewith whom the Governor met, concerning apossiblefuture gopointment to
ajudgeship or position in the executive branch of state government, would not amount to a*“ personnd
record” asdefinedin Kirwan. Thesmplerecord of what number wascdled, or withwhom the Governor
met, about poss blefuture employment would not relate to the discipline, promation, dismissd, gatus, job
performance, or achievement of an existing or former employee. Again, while the substance of the
conversstionsmight in some casesfdl inthe category of “ goplicationfor employment” or rdaeto“hiring,”
thefact thet the Governor or astaff member telephoned or met with anidentified individua would not be
a“personnd record” under any “commonly understood meaning of theterm,” Kirwan, 352 Md. at 83,

721 A.2d at 200.
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C.
Section 10-617(d) of the Public Information Act states in relevant part as follows:
“(d) Commercial information. — A custodian shall deny

ingpection of the part of apublic record that containsany of thefollowing

infprmati on provided by or obtained from any person or governmentd

o (1) atrade secret;

(2) confidential commercial information . . . .”

The defendants argue that the affidavits of the Governor and Chief of Staff Riddick identified specific
telephonecdlswhichinvolved*“ economicdeve opment projects,” or “ sensitiveand confidentia negotiations
over” such economic development projects, or “confidentia effortstoresolveadrikein Maryland,” or
“sengtivediscussonsrdating toamgor public trangportationproject.” (Petitioners brief & 47-48). The
defendantsmaintain that * the dreuit court should have found those cdllsto be exempt from discl osure under
... thegpecific satutory exemption for confidentid commercid information. . . [in] 8 10-617(d).” (ld.
at 47).

Again, whilerecords, memoranda, or notes of what was said during these conversations might
amount to “ confidential commercia information,” thefact that the Governor or Mr. Riddick made a
telephonecall toaparticular number isnotitsdlf, danding done, “commercid” information. Inorder toso
qudify, thedefendantswould need to explain, for in camera consderation by the court, why therecord
of each such dlegedly senstivetelephonecdl, if turned over to the Post, would place the Post in the
position of potentidly jeopardizing government projects or negotiationsat critica Sages of developmernt.

When thetrid court, on remand, reconsders any exemption daimed under 8§ 10-617(d), asnow assarted
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or asamplified on remand, it may consder in the balancing test how the stalenessthat now inheres by
virtue of the passage of time affects the “confidential” nature of any assertedly protected information.

D.
The Public Information Act in 8 10-617(e) provides:
“(e) Public employees. — Subject to § 21-504 of the State
Personnel and PensonsArticle, acustodian shall deny inspection of the
part of apublic record that contains the home address or telephone
number of an employee of aunit or ingrumentality of the State or of a
political subdivision unless:
(1) the employee gives permission for the inspection; or
(2) the unit or instrumentality that employs the individual
determines that inspection is needed to protect the public interest.”
The defendants assart that, in the Circuit Court, they “ specificdly identified 94 telephone cdlsto State
employeesa homewhere the telephone records thus list the employee’ shome t ephone number. * * *
[Defendants] did not arguefor complete redaction of those cdlls; they argued only that the employees
home tel eghone numbers must beredacted, leaving dl other detaabout thecdls” (Petitioners brief a 49).
The Pogt countersthat the defendants* failed to present the court with any evidentiary support for
thedam—which, a aminimum, would havenesded toind udethenamesof thedleged employeeswhose
numbers were being withheld, so that the validity of the proposed redactions could be tested.”
(Respondents’ brief at 43, n.26).
Therecord disclosesthat affidavits by the Governor’ s Legd Counsd and by the Senior Assgtant
to Chief of Staff Riddick, submitted in connection with the defendants motion for summary judgment,
dated, ether asametter of theaffiants persond knowledgeor of theknowledge of other staff members

withwhom they spoke, that the descriptionsof various categories, including the category of employees
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home telephonenumbers, wereaccurate. Thetrid judgedid not specificaly find thet the evidencewas
insufficient to show that the 94 numbers were home tel ephone numbers of state employees.

With two exceptionswhich areingpplicable here, the Satute flatly exemptsfrom disclosurethe
homete ephonenumbersof sateor loca government employees. Theonly evidencesubmittedtothetriad
court indicatesthat the 94 numbers caled werein fact home telephone numbers of state government
employees. On remand these numbers should be redacted unlessthetria court concludesthat it needs
moreinformetion. Inthisconnection, we point out thet, if thetrid court requiresthe submisson of the date
employees namesin order to verify that the numbersarein fact te ephone numbers of state employees,
such submisson should bein camera. 1t wouldlargely defeet the exemptionfor public employees home
telephonenumbersif their namesweremade public, thereby dlowing anyonetolook up their telephone
numbersinatd ephonedirectory. Under thesedircumstances, theexemptionwould effectively apply only
to public employeeswith unlisted homete ephone numbers. Thiswould obvioudy not be consstent with
the Legidature’ sintent.

E.

Section 10-618 of the Maryland Public Information Act gives acustodian discretion to deny
Ingpection of partsof specified categoriesof public recordsif the custodian believesthat suchingpection
would be contrary to the public interest. One of those categories condstsof “interagency or intra-agency
letter[s] or memorand[a].” Thus, § 10-618(a) and (b) state as follows:

“§ 10-618. Permissible denials.
(& Ingeneral. — Unless otherwise provided by law, if acustodian

believesthat ingoection of apart of apublic record by thegpplicant would
be contrary to the public interest, the custodian may deny inspection by
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the applicant of that part, as provided in this section.
(b) Interagency and intra-agency documents. — A custodian

may deny ingpection of any part of aninteragency or intra-agency |etter or
memorandum that would not be available by law to aprivate party in
litigation with the unit.”

Thispermissbleexemption for interagency and intra-agency |ettersor memorandato someextent reflects
thet part of theexecutive privilegedoctrineencompassng leters memorandaor Smilar internd government
documentscontaining confidential opinions, deliberations, advice or recommendationsfrom one
governmental employeeor officia to another officid for the purpose of assigting thelatter officid inthe
decison-making function. Cranford v. Montgomery County, supra, 300 Md. at 772-774,481 A.2d
at 227-228. See also Hamilton, Superintendent v. Verdow, supra, 287 Md. at 553-562, 414
A.2d at 920-924.

Wedhdl laer, in Part V of thisopinion, consder whether any of the telephone and scheduling
records might be exempt from disclosure under the doctrine of executive privilegeand 8 10-615(1) of the
Maryland Public Information Act. Regardless of whether some of the records might be exempt as
“privileged” materid under § 10-615(1), however, it ssems obviousthat abill from atelephone company
or asmple scheduling record does not condtitute an interagency or intra-agency letter or memorandum”
under 8 10-618(b).

Prdiminarily, abill from atd ephone company isnot crested by any governmental agency or unit.
Under thelanguage of the federd Freedom of Information Act, 5 U.S.C. § 552(b)(5), which containsan
exemptionfor interagency or intra-agency memorandaor lettersand whichisworded the sameas § 10-

618(b) of theMaryland Act, the courts have held that the exemption islimited to documents crested by
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government agendes or agents, or by outsde consultants caled upon by agovernment agency “to assist
it in internal decisionmaking.” County of Madison v. United States Dep't of Justice, 641 F.2d
1036, 1040 (1st Cir. 1981). See, e.g., Van Bourg, Allen, Weinberg & Roger v. NLRB, 751 F.2d
982, 985 (9th Cir. 1985) (“exemption 5 by itsterms applies only to interna agency documents or
documents prepared by outsderswho have aforma relationship with theagency,” and doesnot apply to
affidavits submitted to the NLRB by private partiesin the course of an investigation); Ryan v.
Department of Justice, 617 F.2d 781 (D.C.Cir. 1980); Wu v. National Endowment for
Humanities, 460 F.2d 1030 (5th Cir. 1972), cert. denied, 410 U.S. 926, 93 S.Ct. 1352, 35 L.Ed.
586 (1973). A hill from ateephone sarvice provider, charging for the listed tdlephone cals made, isnot
adocument from agovernment agency or agency consultant employed to assst theagency initsdecison-
making function.

Moreover, bills from telephone companies and simple listings of the persons who have
gopointmentswith the Governor are nat, under any ordinary meeaning of the Satutory language, lettersor
memoranda. For example, in TimesMirror Co. v. Superior Court, 53 Cal.3d 1325, 813 P.2d 240
(1991), the Supreme Court of Californiaconstrued, inter alia, an exemption from disclosureinthe
CaliforniaPublic Records Act for “ Correspondence of and to the Governor or employees of the
Governor’'soffice” 53 Cd.3d at 1336-1337, 813 P.2d a 246. The Court rejected the Governor’s
argument that “ hiscalendarsand schedules’ congtituted correspondence within the meaning of the

exemption, pointing out that “ correspondence’ means* communication by letters” 53 Ca.3rdat 1337,
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813 P.2d at 247.* Cf. Taylor v. Worrell Enterprises, 242 Va. 219, 409 S.E.2d 136 (1991)
(dissenting opinion of threejusticestook the position that tel ephonerecords of the Governor’ sofficedid
not condtitute “memoranda, working papers and correspondence” within an exemptioninthe Virginia
Freedom of Information Act; onejustice, in aconcurring opinion, took the pogtion thet the records were
within theexemption; three ather judtices, inthe plurdity opinion, basad thar decison on Sate conditutional
grounds).

Asdiscussed by this Court in Cranford v. Montgomery County, supra, 300 Md. at 771-776,
481 A.2d at 227-229, only certain types of letters and memorandafall within the exemptionin § 10-
618(b). Asathreshold matter, however, to come within the exemption adocument must be an “inter-
agency or intrasagency letter or memorandum.” Evenif thosetermsare given abroad scope, the tdephone
bills and scheduling records here involved fail to meet this threshold test.

F.

Findly, thedefendantsrely on some casesfrom other jurisdictionswhich are based on statutory
language or exemptionswhich aredifferent from the language and exemptions of the Maryland Public
Information Act.

A principa caserelied on by the defendantsis Times Mirror Co. v. Quperior Court, supra,
53 Cd.3d 1325, 813 P.2d 240. Aspointed out by the Supreme Court of Cdiforniain that opinion, the

CdiforniaPublic RecordsAct contains“a‘ catchdl’ exemption that permitsthe government agency to

2 Asdiscussed |ater, the Supreme Court of Californiain the Times Mirror case did hold that the
Governor’ s calendars and schedules were exempt from disclosure under a different exemption in the
California statute.
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withhold arecord if it can demonstrate that * . . . the public interest served by not making the
record public clearly outweighs the public interest served by disclosure of the record.””
53 Cd.3d a 1338, 813 P.2d a 247-248, emphagsinorigind. The Supreme Court of Cdiforniadecided
that the Governor’ s* cdendarsand schedules’ fdll within thisexemption, holding “thet the public interest
served by not disclosing the Governor’ s gppointment caendars and schedules clearly and subgtantidly
outweighsthe public interest in their disclosure.” 53 Cal.3d at 1347, 813 P.2d at 254. Seealso
Courier-Journal v. Jones, 895 SW.2d 6 (Ky. App. 1995), adopting the holding of the Times
Mirror casein thisregard.

Nevertheless, asthe defendants acknowledge, the Maryland Public Information Act does not
containagenerd “catchdl” publicinterest exemption. Ingtead, for arecord to be exempt from disclosure
because of the“ publicinterest,” it musgt fal within one of the specific categories set forthin § 10-618. See
Kirwan v. The Diamondback, supra, 352 Md. at 87-88, 721 A.2d at 202-203; Cranford v.
Montgomery County, supra, 300 Md. at 770, 481 A.2d at 226-227. The records at issuein the
present case fall within none of the categories delineated in § 10-618."°

The defendantsalso rely on Bureau of Nat. Affairsv. U. S Dept. of Justice, 742 F.2d 1484,
1496 (D. C. Cir. 1984), inwhich the court held that government officids telephone message dipsand

certain gppointment calendarsthat “were not distributed to other employees, but wereretained solely

for the convenience of theindividud officas” did not congtitute* agency records’ within the meaning of

B Thereisaso aprovisionin the Maryland Act, in § 10-619, authorizing atemporary denial of
inspection based on “substantial injury to the public interest.” Section 10-619 specifies a particular
procedure which must befollowed by the custodian who temporarily deniesingpection based on the public
interest. Section 10-619 was not invoked in the present case, and the defendants do not rely upon that
section. See Cranford v. Montgomery County, supra, 300 Md. at 776, 481 A.2d at 229-230.
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thefederal Freedom of Information Act. The court aso held that “ daily agendas” indicating the schedule
of the head of the Department of Justice sAntitrust Divison, whichwasdrculated to cartain members of
his staff, were“ agency records’ and weredisclosable. 742 F.2d at 1495. See also Washington Post
v. U.S Dept. of Sate, 632 F. Supp. 607 (D. D. C. 1986) (records of the Secretary of State' s schedule
are “agency records’ and disclosable under the federal statute).

The records which were held to be nondisclosable in the Bureau of Nat. Affairs case are
dissmilar fromtherecordsinvolved inthe casea bar. Wedo not have before uste ephone messagedips
or an officd’ s gppointment calendar which isnot didtributed to any other employees, and we expressno
opinion asto the disclosahility of such materid under Maryland law. Inaddition, therecordsheldto be
disclosableinthe Bureau of Nat. Affairs case gppear to besmilar to the Governor’ s scheduling records
involved in the present case.

Nonetheless, the precise statutory issuein the Bureau of Nat. Affairs case, namely whether
certain documents made by agovernmenta unit congtitute agency records,” doesnot ariseunder the
Maryland Act. AsdiscussedinPart [l A of thisopinion, supra, thefederd satute gppliesonly to* agency
records” Inlight of thelegidative history underlying thisterm and the caselaw congdruing it, not al records
made by or received by afederd governmenta unit or instrumentaity condtitute® agency records” The
Maryland Act, on the other hand, usestheterm * public record” which includes*® any documentary
materid” which is“made by aunit or instrumentaity” of the government and “isinany form... . .”
(Emphassadded). Consequently, casesdeciding whether governmenta documentsare™ agency records’
within the meaning of thefederal statute are not very pertinent in determining whether agovernmenta

document is disclosable under the Maryland Public Information Act.



-33-

Thedefendantsarguethet the* privecy interests’ of the public officdasand the persons cdlled would
beinvaded by adisclosure of the Governor’ sofficetel ephonerecords, and they cite, inter alia, the New
Jersey Superior Court’sopinion in North Jersey Newspaper v. Freeholders, 245 N.J. Super. 113,
584 A.2d 275 (1990), modified and remanded for further proceedings, N. J. Newspapersv.
Passaic County, 127 N.J. 9, 601 A.2d 693 (1992). The Superior Court in that case held that telephone
hilling records of public officdswere public recordsunder the New Jersey “Right-To-Know Law” but thet
they were exempt from discl osure because of “the privecy interests of dected offiddsin thetdephonecals
they make while performing their public duties. .. .” 245 N.J. Super. a 121,584 A.2d at 279. The
Supreme Court of New Jersey, however, in modifying and remanding the case, held thet the New Jersey
“Right-To-Know Law” gavearight of accessonly to records™* required by law to bemade, maintained
or kept,”” and thet telephone billsdid not fal withinsuch category. 127 N.J. at 13-14, 601 A.2d a 695.
The Maryland Public Information Act is not limited to public records which are required by law to be
made, maintained, or kept, and thusthe ultimate holdingin the North Jer sey Newspapers case haslittle
rlevancein casss under theMaryland Act. Furthermore, unlike the public information actsin some daes,
“theMaryland Public Information Act doesnot contain an exemption for particular caseswhenever the
disclosure of a record might cause an ‘unwarranted invasion of privacy.”” Kirwan v. The
Diamondback, supra, 352 Md. at 89, 721 A.2d at 203.

V.

Section 10-615(1) of the Maryland Public Information Act, as previoudy noted, supra note 2,
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requiresacustodian of apublic record to deny inspectionif “by law therecordisprivileged. .. ."** This
Court has recognized that certain governmental documents need not be disclosed under the doctrine
commonly known as* executiveprivilege’ whichispart of Maryland common law and which, to some
extent, isrooted in the separation of powers principle st forthin Article 8 of the Maryland Declaration of
Rights.”® Hamilton, Superintendent v. Verdow, supra, 287 Md. at 553-562, 414 A.2d at 920-924.
See also Porter Hayden v. Bullinger, 350 Md. 452, 461, 713 A.2d 962, 966 (1998); Philip
Morrisv. Glendening, 349 Md. 660, 678, 709 A.2d 1230, 1239 (1998); Cranford v. Montgomery

County, supra, 300 Md. at 773-774, 481 A.2d at 228-229.° Consequently, if the records here at

14 Section 10-615 inits entirety states:

“8§ 10-615. Required denials— In general.
A custodian shal deny inspection of apublic record or any part of a
public record if:
(1) by law, the public record is privileged or confidentia; or
(2) the inspection would be contrary to:
(i) a State statute;
(i) afederd statute or aregulation that isissued under the statute
and has the force of law.
(iii) the rules adopted by the Court of Appeals; or
(iv) an order of acourt of record.”

15 Article 8 of the Maryland Declaration of Rights provides:

“That theLegidative, Executiveand Judicial powersof Government
ought to beforever separate and distinct from each other; and no person
exercising the functions of one of said Departments shall assume or
discharge the duties of any other.”

16 As pointed out in Hamilton, Superintendent v. Verdow, supra, 287 Md. at 553-554 n.3, 414
A.2d at 920 n.3, thename* executive privilege’ is“an overly narrow term, because the privilege extends
beyond the executive branch of government. Asit hasrootsin the congtitutiona doctrine of separation of
powers, asimilar privilege extends to the judicial and legidative branches as well.”

(continued...)



- 35-
issue, or any part of them, are non-disclosable under the executive privilegedoctrine, then such records
or partsof recordsareexempt from disclosure under § 10-615(1) of theMaryland Public Information Act.
Thedoctrine of executive privilege, in addition to protecting military and diplomatic secrets, is
chiefly desgnedto protect confidentia advisory and ddliberativecommunicationsto government officias.

This Court in the Hamilton case thus explained (287 Md. at 558, 414 A.2d at 922):

“Thenecessty for some protection from disclosuredearly extendsto
confidential advisory and ddliberative communicationsbetween officias
and thosewho assist them in formulating and deciding upon future
governmentd action. A fundamenta part of thedecisond processisthe
andydgsof different optionsand dternatives. Advisory communications,
from asubordinateto agovernmentd officer, which examineand andyze
these choices, are often essentid to thisprocess. Themaking of candid
communicationshy thesubordinatemay wel behamperedif their contents
are expected to become public knowledge.”

After reviewing casesin the United States Supreme Court and other courts, we pointed out in Hamilton
that

“the casesthroughout the country, both federal and Sate, haverecognized

the doctrine of executiveprivilegewhich, in addition to gateand military

secrets, givesameasure of protection to the ddliberative and mental
processes of decision-makers.” 287 Md. at 561, 414 A.2d at 924.

The Court went onin Hamilton to hold thet the privilege*isfor the benefit of the public and not

16 (...continued)

The Hamilton case, aswell asthe Cranford case, 300 Md. at 772, 481 A.2d at 227-228, also
pointed out that the same overdl privilege hasgone by other names, such asthe privilegefor “ governmenta
secrets,” the* satesecret” privilege, the® officia information” privilege, the deliberativeprocess’ privilege,
the* pre-decisiona” privilege, etc. Nevertheless, theterm “executive privilege” seemsto betheonemost
often used by lawyers and courts.
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the governmentd officidswho damtheprivilege’ (287 Md. at 563, 414 A.2d at 924), that the privilege
isnot absolute, and that in“many Stuationsthe courts have engaged in aba ancing process, weighing the
need for confidentidity against the. . . need for disclosureand theimpact of nondisclosure upon thefair
adminidration of justice” 287 Md. a 563, 414 A.2d at 925. Weaso held in Hamilton that when a
government officid mekesaforma dam of executive privilegefor confidentid communications*of an
advisory or deliberative nature, thereisa presumptive privilege, with the burden upon those seeking to
compel disclosure.” Ibid.

Turning to factud documents as opposad to documents of an advisory or deliberative neture, we
heldin Hamilton that “[o]rdinarily, ‘ memorandaconsisting only of compiled factual materid’” are
disclosable, 287 Md. a 564, 414 A.2d at 925, quoting EPA v. Mink, 410 U.S. 73, 87, 93 S.Ct. 827,
836, 35 L.Ed.2d 119, 132 (1973). Werecognized in Hamilton, 287 Md. & 564-565, 414 A.2d & 925

926, however, that

“maerid cannot dways ' eadly be ssparated into fact finding and decison
making categories,” Boeing Airplane Company v. Coggeshall,
supra, 280 F.2d at 662. Moreover, somefactual materia isentitledto
adegreeof protection under the privilege, dthough not to the same extent
asopinionsand recommendations. Thiswould includefactsobtained
upon promisesor understandingsof confidentidity, investigativefacts
underlying and intertwined with opinions and advice, and factsthe
disclosure of whichwouldimpingeontheddiberative process. See, eg.,
(relating to onetype or another of such factua materid): EPA v. Mink,
supra, 410 U.S. at 92; Mead Data Cent., Inc. v. U. S Dept. of Air
Force, 566 F.2d 242, 256-257, 260 (D.C. Cir. 1977); Brockway v.
Department of Air Force, 517 F.2d 1184, 1191-1194 (8th Cir.
1975); Montrose Chemical Corporation of California v. Train,
491 F.2d 63, 66-71 (D.C. Cir. 1974); J. H. Rutter Rex
Manufacturing Co., Inc. v. N.L.RB., 473 F.2d 223, 234-235 (5th
Cir. 1973), cert. denied, 414 U.S. 822, 94 S.Ct. 120, 38 L.Ed.2d 55
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(1973); Freeman v. Sdigson, 405 F.2d 1326, 1339-1340 (D.C. Cir.
1968); Machin v. Zuckert, supra, 316 F.2d at 339-340; Rabbitt v.
Department of Air Force, 401 F.Supp. 1206, 1209 (SD.N.Y. 1974).
IntheseStuations, thegovernment’ sassarted reasonsfor nondisclosure
areweighed against the litigant’ s need for discovery in light of the
particular circumstances of each case. Frankenhauser v. Rizzo, 59
F.R.D. 339, 342-346 (E.D. Pa. 1973); O’ Keefe v. Boeing Company,
supra, 38 F.R.D. at 334-336.”

Seealso Inre Sealed Case, 121 F.3d 729, 746-758 (D.C. Cir. 1997).

Althoughwenoted, supra Part 1V F, adigtinction between the Satutory exception we construe here
and the Cdliforniagatutory exemption interpreted by the Cdifornia Supreme Court in Times-Mirror Co.
v. Quperior Court, the CdiforniaCourt'sgenera observationsregarding an analytica approach when
consdering assertions of executive privilege asto purely factud documents are worth mentioning (53

Cal.3d at 1341-1342, 813 P.2d at 250 (citations omitted)):

“In determining whether adocument fallswithinthe. . . [ddliberative
process/executive privilege exemption], thefedera courtshaveaso
recognized ‘that it requires different trestment for materialsreflecting
ddiberativeor policy-making processes on the one hand, and purely
factual, investigative matters on the other.” The courts have readily
acknowledged, however, that the fact/opinion dichotomy may be
mideading, and have refused to apply it inamechanical or unthinking
manner. Theprivilege, asone goped s court haswritten, ‘isintended to
protect the ddliberative process of government and not just ddliberative
material.” Accordingly, in some circumstances ‘ the disclosure of even
purdy factud materid may so exposethe ddiberaiveprocess. . . that it
must be deemed exempted . ... Decisonsholding the exemption to be
applicable even to ‘purely factual material’ are legion.

“In short, the courts focus. . . islesson the nature of the records
sought and more on the effect of therecords release. Thekey question
in every caseis‘ whether the disclosure of materialswould expose an
agency'sdecis onmaking processin such away asto discourage candid
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discussonwithinthe agency and thereby underminethe agency'saaility to

performitsfunctions’ Evenif the content of adocument ispurdy factud,

itisnonethdessexempt from publicscrutiny if itis‘ actudly . . . rdlaedto

the processby which polidesareformulated’ or ‘inextricably intertwined

with ‘policy-making processes.’”
Although in the present case we need not go asfar asthe California Court in Times-Mirror didin
aoplying theaboveanalysstoitsfactsand legd context (becausewe areremanding thismeaiter for further
condderation), anexampleof how that court goplied theandyssmay beillugrativefor the Circuit Court's
consideration on remand (53 Cal. 3d at 1343, 813 P.2d at 251):

“Disclogng theidentity of personswithwhom the Governor hasmet and

consulted [may be] thefunctiond equivaent of reveding thesubstanceor

direction of the Governor's judgment and mental processes; such

information[may] indicatewhichinterestsor individudshedeemedtobe

of significance with respect to critical issues of the moment.”

Inlight of the above-summarized principles, itisclear that thetrid court correctly rejected the
defendants blanket dam of executiveprivilegeencompassingdl of thetel gphoneand scheduling records
hereinvolved. Billsfrom telephone service providers and listings of scheduled appointmentsare not
communications* of anadvisory or deliberative nature,” Hamilton, 287 Md. at 563, 414 A.2d at 925.
Accordingly, under Hamilton, “ apresumptive privilege’ doesnot attach to them upon the clam of
executive privilege, and the burden was upon the defendants to establish that the recordswere privileged.
Ibid.

Conddering the defendants assartion of an executive privilege exemption on an item-by-item bed's
requires gpplication of thebaancing test discussed inHamilton. 287 Md. at 564-567, 414 A.2d at 925

927. Although the weight in the Hamilton bal ancing test given the request of the person seeking the
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governmenta record wasgrounded in the discovery rightsof aparty in pre-exiting litigation,” theinitia
weight accorded the plaintiff's request in the balancing test in the present case has been pre-determined
legidatively by the Maryland Public Information Act'sgenerd, but explicit, dispogtion favoring disclosure
Becausetherecords at issue here reflect only factud materid, and there yet has been no contention made
thet they “indude facts obtained upon promises or understandings of confidentidity, [or] investigativefacts
underlying and intertwined with opinionsand advice,” Hamilton, 287 Md. a 565, 414 A.2d & 926, an
in camerareview and baancing test gpplication aregppropriate. See 8 10-623(c)(2). Asnoted eaxrlier,
the defendants assartion of ablanket executive privilege, withitsattendant presumptionin favor of non-
disclosure, fails because the records sought to be protected patently do not represent the content of
confidential communicationsof an advisory or ddiberative nature. Hamilton, 287 Md. a 563, 414 A.2d
a 925. Rather, the defendants damed exemptionsseek to protect records from which such content may
beinferred or discovered. Such abassfor thedamed exemption falsat best at the fringes or perimeter

of potentialy protectable records for which anin camera review and balancing test are necessary to

¥ Hamilton reached us upon certified questions of law from the United States District Court for the
Digrict of Maryland arisng from acivil suit in the Digtrict Court brought by the persond representative of
the estate of amurder victim against the superintendent of the Spring Grove State Hospital and two of its
staff psychiatristsfor the alleged negligent release of thekiller. 287 Md. at 546-547, 414 A.2d at 916-
917. Thus, theplaintiff'sneed for the governmental record in that case was ba anced against the assertion
of executive privilege.

18 The defendants, while not asserting that any of the particular records atissuein this caseinvolved
promisesof confidentiaity, do contend asageneral matter that the Governor and his staff “must havethe
freedom to contact individual swith the assurance of confidentidity.” (Petitioners’ brief at 25). If, upon
remand, the defendants make a showing, by affidavit or otherwise, that the recipient of a particular
telephonecall, or aperson who met with the Governor, was given assurancethat thefact of thetelephone
cal or thefact of the meeting would be kept confidentia, then under the Hamilton opinion such number
or the person’s name in the scheduling record should be redacted.
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assure proper vindication of the competing interests.

The defendants assart that the tel ephone and scheduling records condtitute “ facts the discl osure of
which wouldimpinge onthe ddiberative process.” Hamilton, 287 Md. at 565, 414 A.2d a 926. They
make various arguments in support of this assertion.

Firdt, the defendants seem to argue that disclosure of the names of persons with whom the
Governor met or who weretd ephoned by the Governor, Mr. Riddick, or Ms. Smith-Bauk, would violate
the privacy rights of those officiasand the persons with whom they spoke, and would make persons
reluctant inthefutureto givethe Governor advice sncether names might bereveded. (Petitioners brief
a 20-22, 28). Weobsarvethat the executive privilege doctrine, asrecognized in Hamilton and the cases
theredited, isnot for the benefit of the public officidsor those giving adviceto the public officids, but “is
for the benefit of the public,” Hamilton, 287 Md. at 563, 414 A.2d at 924. That is not necessarily
dispositive of defendants claim here.

Furthermore, dthough the substance of what an adviser tdlsapublic officia may be entitled to
some protection under the executive privilege doctrine, nothing in Hamilton, or the casesthererdied
upon, suggeststhat executive privilege permitsnondisclosureof every adviser’ sname. TheHamilton
cazeinvolved aconfidentid report from the Governor’ sChief Legidative Officer and Lega Counsd which
contained opinions and recommendationsfor the Governor’ suse, and we hedd that the report, or parts of
the report, fdl within the doctrine of executive privilege and might not haveto bedisclosed. Giving free
rangeto the defendants argument in the case at bar, aGovernor could kegp secret the name of his Chief
Legidative Officer and Legd Counsd, or thenamesof someother daff memberswho advisehim. Wedo

not believethat theprivilegefor confidentid communicationsof anadvisory or ddiberaivenatureextends
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so far as to keep secret the names of all advisers.

The defendants have yet to present evidence supporting their assertion that the mere public
disclosure of the Governor’ s Officete ephone bills or of the Governor’ s prior gppointmentswill havea
chilling effect upon thewillingness of personsto render adviceto the Governor. And, assated above, we
recognize no generd executive privilegefor public officids officetd ephone bills or scheduling records.
Neverthdess, this caseis being remanded to the Circuit Court for further proceedings. Our opinion does
not preclude the defendantsfrom attempting to show thetrid court, on remand, thet because of identified
gpecid drcumgtances, discl osureof agpecificteephonenumber, or certain specificnumbers, or disclosure
of specific scheduling records, will interfere with the ddliberative processin the Governor’ s Office. If the
trid court condudesthat the defendants have made a sufficient showing asto any spedific telephone call
or any specific appointment, it should redact the records accordingly.

The defendants argue that some of the telephone callsand meetingswith the Governor rlateto
economic devel opment projectsand efforts*to attract bus nessesto locate headquartersor operationsin
Maryland. * * * With accesson demand to the Governor’ stel ephone records, reporterseasly could
identify aseriesof tdephonecalstoaparticular company, infarring negotiation activity. * * * [T]hesmple
contact by areporter to such a company could scare away that potential source of economic
development.” (Petitioners brief a 23-24). The defendants make asimilar argument withregard to
recruiting personsfor high levd state employment such asapresidency of adaeuniversty. Atthetime
the Post brought thissuit in December 1997, it was seeking tel ephone billsand scheduling recordsfor a
sgx-month period from February 1, 1996, through July 31, 1996. In other words, the Post was seeking

recordsof teegphone calsand gppointmentsfor oneand ahdf totwo yearsinthepast. Therecordssought
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arenow four yearsold. Present disclosure of four-year-old teephone or scheduling records may or may
not upsat current economic devel opment negatiationsor recruitment negotiaionswhich might fail if they
arenot kept confidentia. Current disdosure of telgphone numbersor meetingsrdative to such negatiaions
that have expired or been consummated may or may not have asufficiently inhibitory effect onthe
Governor's ability tomaintain smilar negotiationsin thefuture. Our decision in thiscaseiswithout
prejudicetothe defendants making ashowing to the Circuit Court on remand thet aparticular four-year-
old telephone number or scheduling record either isstill involved in current confidential economic
deve opment or recruitment negotiationsand that present disclosure of that number or record will interfere
with the negoatiations, or that such disdlosureislikdy to interfere subgtantidly with the Governor's ability
to have such negotiations in the future.

Tordatarae wergect thedefendants argument thet the factud recordshereinvolved are generdly
subject to executive privilege and, therefore, are nondisclosable under § 10-615(1) of the Act.
Nonetheless, if the defendants upon remand are able to demonstrate that certain specific recordsor
portionsthereof areprivileged under the principlesset forthinHamilton, 287 Md. at 564-565, 414 A.2d

at 925-926, and in this opinion, the Circuit Court should permit redactions of that material.

JUDGMENT OF THE CIRCUIT COURT FORANNE
ARUNDEL COUNTY VACATED, AND CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDINGS CONSISTENT WITH THIS
OPINION. PETITIONERSTOPAY TWOTHIRDS
OF THE COSTS AND RESPONDENT TO PAY
ONE THIRD OF THE COSTS.




-43-

Dissenting Opinion follows:

Dissenting opinion by Cathell, J.:
| respectfully dissent. | believethat the doctrine of separation of powers, which, unlikeitsfedera
counterpart, isincorporated expresdy in the Condtitution of Maryland through the Dedlaration of Rights,

does not permit the Legidaureto createlawsthat can be used directly to require the Governor to make
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hisnonpublic activities public, whileacting as Governor, induding his duties of gpointment, scheduling of
privateinterviewsand many of the other dutiesinherent to the pogtion of Chief Officer of the heretofore
separate and independent executive branch.

Today, themgority imposesaheavier burden on the Governor then thefederd courts, induding the
Supreme Court of the United States, haveimpaosad upon the President, even though thefederd courtsview
the doctrine of separation of powers as an implied doctrine. The doctrine isnowhere stated in the
Congtitution of the United Sates, the Bill of Rights, or the condtitutiona amendments enacted therefter.
Conversdly, Article 8 of the Maryland Declaration of Rights provides:

Article 8. Separation of powers.

That theLegidative, Executiveand Judicid powersof Government ought to beforever
Separate and diginct from each other; and no person exerdiaing the functions of oneof sad

Departments shall assume or discharge the duties of any other.

Maryland srecognition of the sparation of powersisfound not just inthe expressprovisonsof Artidle
8 of the Declaration of Rights. The Maryland Constitution, Article |1, Section 17, adopted in the
Condtitution of 1867, provides. “To guard againgt hasty or partid legidation and encroachment of the
L egidative Department upon the co-ordinate Executiveand Judicid Departments, every Bill ... [shdl] be
presented to the Governor.” Theinitia dause of this provison notesthat the reason for empowering the
Governor with the veto power isto protect the separation of powersin Maryland. The comparablehill

Sgning and veto provison in the United States Condtitution, on the other hand, makes no mention of the
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importanceof guarding against “ encroachment of the L egidative Department upon the co-ordinate
Executiveand Judidd Depatments” 1t merdy satesthet billswill be presented to the President for Sgning
and providesthe procedureto be followed should he or sherefuseto sgnabill. SeeU.S. Cond. art. |,
87,cl. 23

Itismy view that, epeddly inlight of Maryland' sexpress conditutiond provisons, the mgority isnot
suffidently deferentia to the mandates of the separation of powersdoctrine. What themgority inflictsupon
the doctrine and the Governor with itsdecisonin thiscase may well comehometoroos. No didinction
betweentheexecutiveandjudicia branchesismadein thegpplicability of Articdle8.* Unlikethefederd
system, where separation of powersisimplied, thereis more room for interpretation recognizing the
confidentidity needsof thejudicd branch. Thereislittleroomto maneuver inMaryland when thedoctrine,
by expresscondtitutiond provision, includesdl branches. Thefederd courts, unlikethemgority today,
recognizethat the separation of powers, impliedinthefederd Condtitution, protectsthe private officewhere
the Chief Executive conducts public businessfrom direct requestsfor records under the federal Freedom
of Information Act.

It isimportant to addressthe beginnings of the separation of powersdoctrinein Maryland as an express
congtitutional provision. Thefirst phrase, “[t]hat the Legidative, Executiveand Judicia powersof
Government ought to beforever separate and distinct from each other,” wasintheorigina 1776

Dedlaration of RightsasArtide8.? It, dongwith the Congtitution of Maryland, waspassed on August 14,

1| discuss, infra, the conspicuous abosence of any exemption in the State Public Information Act for
the judiciary, while this branch is expressly exempted from the Open Meetings Act.

2 The provision was moved to Article 6 in the Congtitution of 1851, which also added the second
(continued...)
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1776. Sgnificantly, the separation of powersdoctrinewas not induded inthe Declaration of Rightsasan
afterthought. It wasan important agpect of the origind condtitution, and subject to some oppogtion. The
Maryland Gazette of October 24, 1776, contained apoem, entitled “ The Song of the Man in the
Moaoon,” apparently expressing displeasure with the inclusion of the provision:

| saw in labour to bring forth

A government of fame and worth:

But when ‘twas born, the granny said,

The monster had atriple head.

Surely agreeable to nature,
One head’ s enough for any creature;
But if that head should be divided,

How will the quarrel, be decided.

John C. Rainbolt, A Note on the Maryland Declaration of Rights and Constitution of 1776,
66 Md. Hist. Mag. 420, 429-30 (1971) (describing the condtitutional controversy asbetween thosewho

wanted a more democratic form of government and those wanting a more elitist form).

2 (...continued)
phrase*and no person exercising the functions of one of said Departments shall assume or dischargethe
dutiesof any other.” Thislanguage, initsentirety, was moved back to Article 8 inthe Congtitution of 1864
and remained there after the Constitution of 1867, which introduced the Governor’ s veto power. An
attempt to remove the separation of powersprovision failedin 1968, when the proposed 1968 Congtitution
was rej ected.
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Theimportanceof theindusion of theexpressprovisoninthe Declaration of Rightsin 1776 hasbeen
described by commentators over the years:
Separation of powers. Oneof the Proprietary grievanceswasthat the Governor
and hisCouncil exercised legidative, executive, andjudicia powers, asin effect didthe
Proprietor, and as did Parliament. Thiswas recognized as a potential source of
oppression, and violated the palitical theoriesthat Montesquieu and others had brought
intovogue? Mot of thebillsof rights, induding George Mason' sfamous Virginiamodd,
contained provisions requiring a separation . . . .
H. H. Walker Lewis, The Maryland Constitution 1776, 47 (1976).
A resolutionwasadopted by the Condtitutional Convention of 1850 that again stressad theimportance
of the separation of powers principlein Maryland. It provided:
5th. An acknowledgement of theimpropriety of the concentration of eventhe
necessary powersof government inafew hands, and of theindispensablenessaof guarding
agang usurpation by so condituting thedifferent departmentsand functionaries, that these
shall serve as checks and balances to each other.
Proceedings of the Maryland State Convention to Frame a New Constitution 110 (1850).
Thisresolution gpparently wasapproved and embodied inthe Article 6 restatement of the separation of
powers doctrine in the 1851 Constitution, now found in Article 8. Alfred S. Niles, Maryland

Congtitutional Law 10-11 (1915), indicates the importance our Framers, and this Court, placed on

3 “Historians credit BARON DE MONTESQUE, SPIRIT OF THE LAWS (1748), for the concept of
separation of powers, based on Montesgue’ sincorrect understanding of the English system.” Friedman,
supra, at 689 n.206.

4 Most states, unlike the federal government, have explicitly expressed their preferences for the
separation of powersin their constitutions. They include: Alabama, Arizona, Arkansas, California,
Colorado, Connecticut, Florida, Georgia, Idaho, Illinais, Indiana, lowa, Kentucky, Louisiana, Maine,
Maryland, M assachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New
Hampshire, New Jersey, New Mexico, North Carolina, Oklahoma, Oregon, Rhode Island, South
Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, West Virginiaand Wyoming. See
Friedman, supra, at 688-89 n.197.
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these early constitutional provisions:

Thefirg conditution of Maryland wasframedinthesameyear as|the] Declaration of
Independence was adopted . . . .

Thisconditution, as amended from timeto time, ramained the fundamentd law of our
Sateuntil 1851, when asecond condtitution was adopted, which was succeeded by the
Condtitution of 1864, and thet by the Condtitution of 1867, which[in 1915 and now] isill
in force.

“Condtitutions are not to be interpreted according to the words used in particular
clauses. Thewhole must be congdered, with aview toascertain the sensein which the
words were employed, and itsterms must be taken in their ordinary and common
acceptation, becausethey are presumed to have been so understood by the framersand
by the peoplewho adoptedit. . . . It, unlikethe actsof our legidature, owesitswhole
forceand authority toitsratification by the people. .. ."” [Citing Manly v. Sate, 7 Md.
135, 147 (1854).]

... Satev. Mayhew, 2 Gill [487,] 497 [(1845)]:

A contemporaneous construction of the Congtitution of long duration, continual ly
practiced under, and through which innumerablerights of property have been acquired,
ought not to be shaken but upon the ground of manifest error and cogent necessity.

Discussing the different treetments of the separation of powersdoctrine by thefederal government and
Maryland, Niles, supra, states at 19:

Thelimitation upon the Federd Government is, however, not found inthewordsof the
Condtitutionitsdf, but issmply an unavoidable consequencefromadl itsprovisonstaken
together.

Thelanguage of our Maryland Dedaration of Rights, . . . isdear and explicit; and our
courtshave beendert to oppose even thefirg sepstoward usurpation by one department
of thepowersor duties of either of the others, in one case declaring ex mero motu [on
its own motion to prevent injustice], alaw uncongtitutional and void on this ground,
athough the point was not made by counsdl. [citing Beadey v. Ridout, 94 Md. 641, 52
A. 61 (1902); Cranev. Meginnis, 1 G. & J. 463 (1829)].
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Continuing to discusstheimportance of the separation of powersdoctrinein our early history, Niles,

supra, at 22, quotes from The Chancellor’s Case, 1 Bland 595, 672 (Md. Ct. Ch. 1825):

Thisdivison and separation isthe peculiar characteristic and great excellence of our
Government. Itisthegrand bulwark of dl our rights, and every citizen hasthe deepest
interest initsmost sacred preservation. Each of these severa departments should bekept,
and should fed! it to beitshighest honor, to keep strictly within the constitutional
boundariesassgned toit. The Legidature should not encroach uponthejudiciary, nor
upon the Executive; nor should either of those departmentstrench upon each other, or
upon the legidative.

Nileslater discussesthe adoption of the conditutiond provison giving the Governor the veto power:

Inthe Congtitution of 1867 under Article[11], Section 17 the Governor’ sfunctionin

gpproving - or not - legidaionwasin ggnificant parttoguard againg . . . encroachment

of the L egidative Department upon the co-ordinate Executive and Judicid Department, .
Id. Nilesspecificdly referencesthislanguage as adigtinct reason for the veto power in Maryland and
contragtsit with thelanguege of thefederd congtitutiond provisonsgranting theveto power: “Inthe Federd
Condtitution, no reason isgiven for theexigence of thispower. Inthe Maryland Condtitution, it isstated
tobe‘toguardagang . . . encroachments of the L egidative Department upon the [other] Departments””
Id. at 119. At thetimethat the veto |anguage was being added by the 1867 Constitution, the 1867

Constitutional Convention, commenting on the Declaration of Rights and the new veto power, stated:

S=C. 17. Themogt important changeof al concerning the Executiveoffics, isinvesting
it with the Veto Power.

Thewordsinwhichthispower isgiven are nearly the sameasinthe Condtitution of the
United Sates. Thereis, however, apreamble prefixed defining its use to be “to guard
agand . . . encroachmentsof the L egidative Department upon the co-ordinete Executive
and Judicial Departments,” . . . .

Edward Otis Hinkley, The Constitution of the State of Maryland, app. at 126 (1868).
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Itisimportant to note that there has been an attempt to reped Maryland' sexpress congtitutiona
provisionwith respect to the separation of powers. Thereisno way to know, however, why thecitizens
of Maryland rgected the proposed Condtitution of 1968, which, among other things, attempted to abolish
Article8 of the Dedaration of Rights, last reedopted in the Condtitution of 1867. “Theproposed 1967-68
Condiitution did not contain an explicit sgparation of powers provison raying, as doesthe United States
Condtitution, on the structure of the government to create the inference of separation. The proposed
congtitution wasregjected by voters.” Dan Friedman, The History, Development, and Inter pretation
of the Maryland Declaration of Rights, 71 Temp. L. Rev. 637, 688 n.194 (1998) (citation omitted).
Asl| percaivethehistory surrounding theadoption of theorigind separation of powersprovisoninthe
Dedaration of Rightsand the Condtitution of 1776, it was based onthe coloniSts experiencesin attempting
to ded with, and suffering from, the rule of the Governor and his Coundil, an entity that exercised the power
and control of thelegidative, executive, and judicid branches. To an extent, the colonistished suffered the
sameabusesfromafar by the English Parliament. Moreover, prior to theadoption of the 1776 Dedaration
of Rights, the colonists had been subjected to alegidative body that acted like Parliament. The powers
of the colonid legidaturewere described in an early Maryland case that construed apre-Declaration of
Rightscolonial statutefrom 1773. In Partridgev. Dorsey' sLessee, 3H. & J. 302, 322 (1810), the
Court said:

At thetimethe Act of Assembly passed, the power and jurisdiction of the Generd

Ass=mbly of Maryland.. . . were as great and transcendent, asthe power and jurisdiction

of the Parliament of England, within the scope of their authority. And Sir Edward Coke

informsus, “the power and jurisdiction of Parliament isso transcendent and absolute, thet

it cannot be confined, either for causes or persons, withinany bounds.” ... He[Sir

William Blackstone] also declares, that “ all mischiefsand grievances, operations and
remedies, that transcend the ordinary course of thelaws, arewithin thereach of this



extraordinary tribunal.”

Thedtizensof thenew Maryland had experienced numerousyears of thet type of governance, whereas
thefledgling federd government had not, asa separate entity, been subject to the same problems because
thefederdist system did not then exist. Thecoloniesformed thefederd government in order, in part, to
better withstand and fight the past abuses of Parliament and the colonid governors. At thetime of the
cregtion of thefederal government, and later itscondtitutiond framework, thefederd sysemhad nodirect
experiencewith theabuses of power whendl functionsof government reposein oneentity. Thedates,
particularly Maryland, as| interpret the eventsof 1776, cond dered the separation of powersto bemore
important than the federal government ever did. The experience of the colonies had been first-hand.
Becauseit wasmoreimportant to them, Marylanderswere not willing to rest upon an assumption thet the
doctrinewould beimplied from the form of the government they were adopting. They wanted it written
in constitutional stone, not suggested by constitutional implication.

With al duerespect to the mgority, thedoctring shisory in thisstate cdlsfor amorerigid adherence
than that afforded to the federal implication of separation of powers, not thelesser sandard the mgority
adoptswithitspostioninthiscase. Asthe older cases note, the doctrine of separtion of powersaways
hasbeen asacred trugt inMaryland. Rather then affording it the statusto which this Court previoudy has
saditisentitied, themgority today rdegatesthe doctrineto an unimportant requirement thet the Legidature
canignorewhenit chooses. Although it opensthe Governor’ s office to ahighly-reputable newspaper in
this case, the door remains open to any scandal rag searching for controversy in the future.

The mgority distancesitsalf from mogt of this Court’ sbasic, abeit early, cases on the subject of

separation of powers. InSatev. Chase, 5H. & J. 297 (1821), wewerefaced with achallengeto the
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Legidaure simpogtion of additiond judicial dutieson judges. We upheld the power of that entity to
imposejudicid dutiesonthejudicid branch but, indicta, rgected any power toimpose nonjudicid duties.
We said:

Wehaldit to be perfectly deer, that the L egidature may rightfully and condiitutiondly,
Impose upon the Judges any new and additional judicial duties. . ..

Such aright isinsgparable from the genius of our inditutions, and from the nature of
thingsit must be so; if it were otherwise, Courts of justice would answer but haf the
purposes of ther inditution; and dl Judges are Suppasad to accept their gppaintments, with
aknowledge, and tacit consent, that their labors may from time to time beincreased or
diminished, according to public exigency — seldom diminished to be sure, though
sometimes increased with no very sparing hand.

New judicia dutiesmay often be unnecessarily imposed, and services, not of a
judicial nature, may sometimes be required. In the latter case, a Judge is
under no legal obligation to perform them.

Id. at 304 (emphasis added). In Crane, 1 G. & J. at 472-73, the Court of Appeals opined:

The Condtitution of this State.. . . istheimmediate work of the people, in their
sovereign capacity, and containsstanding evidences of thelr permanent will. 1t portions
out supreme power, and assignsit to different departments, prescribing to each the
authority it may exercise, and specifying that from theexercise of which it must abstan.
The publicfunctionariesmove then in asubordinate character, and must conformtothe
fundamenta lawsor prescripts of the cregting power. \When they transcend defined limits,
their acts are unauthorized, and being without warrant, are necessaxily to be viewed as
nullities. If congdered asvdid acts, the distinction between unlimited and circumscribed
authority isdoneaway, the derivative exertsorigind power, and of congtitutional law
nothing is left but the name.

Thelegidative department isnearest to the source of power, and ismanifestly the
predominant branch of government. Itsauthority isextendveand complex, and baing less
susoeptibleon that account of limitation, ismoreliableto beexceededinpractice. ... The
check to legidative encroachment isto be found in the declaration, thet the legiddtive,
executive, and judicia powersought to bekept separate and digtinct; and in the solemn
obligations of fiddity to the Congtitution, under which al legidative functionsare
performed. [Emphasis added.]
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Seealso Mayhew, 2 Gill at 497; Prout v. Berry, 2 Gill 147,149 (1844) (“[ T]he Legid ature possessed
no power in any given determination of the Court of Appedls, to declarewhat would betherightsof the
parties, for however cons stent with justice and equity such adeclaration may have been, the Legidaure
could exercisenojudicid power.”); Mitchdl v. Mitchdl, 1 Gill 66, 84 (1843) (“[1]t isthe province of
Courts of justice to expound laws, and not to legidate; that isaduty which belongsto adifferent
department of the government.”). InMiller v. Sateexre. Fiery, 8 Gill 145 (1849), the
Legidature passed an Act in 1845 requiring the Washington County Court to grant an gppedl inthet case.
In holding that the Legislature violated the constitution by attempting to exercise judicial power, we sa
[W]e think it manifest that the Act of 1845, ch. 358, is the exercise of such an
unconstitutional power, by the General Assembly of Maryland, asrendersit wholly
inoperdiveandvaid. . .. [T]helegidativeand judicid powers, under the Condtitution of
this State, are confided to different branches of the government; the Legidature are
incompetent to exercise judicial powers.
Id. at 148. We again stressed the importance of separation of powersin Regents of the University
of Maryland v. Williams, 9 G. & J. 365, 410 (1838):
Theprovince of thelegidaive department of government isto makelaws, confining
itsalf withinthelimitsprescribed by the Condtitution. 1t cannot usurp the powersconfided
to either of the other departments. . . . For if the Legidature could, without control,
exadsejudicd aswdl aslegidative powers, thetenure of everything dear and vauable
to the citizen, would be, the unrestricted will of that body; to guard againgt which, the
provision was introduced for a division of the powers of the government.
InBerrettv. Oliver, 7G. & J. 191 (1835), the Legidature passed abill negating adecreeinaprivate
action. The Court sad: “Canthe Legidature exercise such apower? Unquestionably not. ThisAct of
Asmbly is[d] direct and obviousviolaion of our Dedaration of Rights[Artide 8] ...." Id. & 206. In

Wright v. Wright's Lessee, 2 Md. 429 (1852), we rejected an attempt by a divorcee to assert a
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legidative power to adjust the property rights of the parties, in part on separation of powersgrounds.®
There we said:

Under [Article 24 of the Declaration of Rights] aperson may be. .. dissaized of his
freehold, &c., provided it be done by the judgment of his peers, or by the law
of the land.

Thewordsby “thejudgment of hispears” meenatrid by jury, and thewords*” by the
law of theland,” which are copied from Magna Charta, are understood to mean due
process of law, according to the course and usage of the common law. ... And by the
gaxth section of thesameindrument itissad, “thelegidative, executiveand judicid powers
of government, ought to be forever separate and ditinct from each other.” Theevident
purpose of the declaration last quoted, isto parcel out and separate the powers of
government, and to confide particular dasses of them to particular branches of the supreme
authority. . .. Withinthe particular limits assigned to each, they are supreme and
uncontrollable. . . . 1t [theLegidature] has not undertaken to deal with questions of
property; if it had attempted to have done so, such attempt would have been an
assumption of power unauthorized by the constitution.

Id. at 452-53 (citations omitted).

One purpose of the Condtitution of 1851 wasto abolish lifetime gppointmentsthat had proliferated
under the Condtitution of 1776. An Adjutant Generd had been gppointed to lifetime tenure in Watkins
v. Watkins, 2 Md. 341 (1852). Whilehewasin office, the Congtitution of 1851 was passed, which
limited theterm of the Adjutant Generd to Six years. It dso required the Governor to gopoint officers“with
the adviceand consent of thesenate” 1d. a 354. The Governor gppointed anew Adjutant Generd while
the L egidaturewas not in sessonand thus the Governor had not recaved the “ advice and consent” of the

Senate. When the new Adjutant Generd attempted to take office, the old Adjutant Genera (both were

> Wright held so despite recognizing the power of the Legislature to annul marriages and grant
divorces. Thoughit seemsunusua now, the L egidature apparently inherited the power to grant divorces
from Parliament’ s assumption of the power to annul marriages. Such practice has long since been
abolished. See Md. Const. art. 3, § 33.
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named Watkins) refused to turn over the office, dlaming life tenure because he had been gppointed when
the condtitution o provided. Thenewly-gppointed Adjutant Generd sought a\Writ of Mandamusdirecting
the former Adjutant General to surrender the office. Thetria court declined and we affirmed, noting

that indl human contrivances confidence must bereposed somewhere, and thet under the

digribution of the powersof thegovernment inour Sate, itisnot giventothejudiciary to

compd action on the part of aco-ordinate branch of government. Itsauthority isconfined

to restraining the potency of its enactments when they transcend constitutional limits.
Id. at 356. See County Comm'rsv. Mitchell, 97 Md. 330, 340, 55 A. 673, 675 (1903) (voiding as
unconditutiond, pursuant to Artide 8, agtatute thet placed contral of alocd courthouse, inwhichtheentire
county government was housed, in the hands of a court-appointed judicial officer); Board of
Supervisorsv. Todd, 97 Md. 247, 263-65, 54 A. 963, 966 (1903) (voiding a statute under the
separation of powersdoctrine that mandated the circuit court to order eections upon petition); Robey v.
County Comm'rs, 92 Md. 150, 160-62, 48 A. 48, 50-51 (1900) (striking down astatute that required
judgesto supervise executive accounts as violaive of separation of powers); Rochev. Waters, 72 Md.
264, 272, 19 A. 535,538 (1890) (“The Act of 1868, by itsterms. . . authorizes the court to change the
effect of decreeswhich had becomefinal. Itisan exerciseof judicial power by the Legidature.”);
Dorsey’ sLesseev. Gary, 37 Md. 64, 79 (1872) (declaring unconstitutiona an act, which reingtituted
certain lawsuits, for infringing on judicia powers); Mayor of Baltimorev. Horn, 26 Md. 194, 207
(1867) (overturning, asalegidativeinfringement uponthejudicid power, alaw authorizing suit against
specific property owners); Thomasv. Owens, 4 Md. 189, 227 (1853) (stating as to the separation of

powersprovisoninthe Declaration of Rights “Wereit not for such aprovison, thewhole government

would exist only by the permission of the legidlature.”).
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The case of County Commissioners of Queen Anne's County v. County Commissioners
of Talbot County, 108 Md. 188, 69 A. 801 (1908), emphas zed the great importance this sate has often
afforded to the sanctity of the separation of powersasagovernmenta foundetion. Thecaseinvolveda
|ong-standing dispute over which county should pay to erect and repair abridge over the Kent Narrows,
which would replace asolid causeway erected in those waters by Queen Anne s County, but which
dlegedly hadinterfered with the ahility of resdentsof Tabot County to navigatethe Narrows. After other
atemptsto resolve the digoute legidatively, the Generd Assembly enacted legidation requiring thet both
countiesbefinancidly respongblefor the construction of the ultimatereplacement bridge. After Talbot
County refused to pay its share of the cog, the Legidature enacted another statute that required Talbot
County to assessitsditizens property to produce agpecified amount of money, whichwould thenbeusad
to reimburse Queen Anne' s County for one-hdf of itsexpenditures. We hdd that the Satute violated the
Sseparation of powersprovison of our Dedaration of Rights. We asked ourslves* whether the Legidature
has. . . attempted to exercise functionsthat belong to thejudicid department of government, or in other
words, hasit attempted to pronounce ajudgment or decree?’ 1d. at 196, 69 A. at 804. We answered:
[ Thesdtting of theamount due] isdonewithout any judicid inquiry asto how muchthe
bridgeactudly cog . . . or asto what theactud cogt of maintaining the bridge may be. In
somejuridictionsitispossiblethat such an ascertanment by the Legidative branch of the
government would stand, but certainly it cannot in Maryland.

Article 8 of the Declaration of Rights declares“that the L egidative, Executiveand
Judicd powersaf government ought to beforever separateand digtinct from each other.”

AnAct of the Legidature determining what amount of indebtednessisdue. . . by one

county to another, isan atempt to exerdsejudidd functionsand therefore unconditutiond
and void.

Id. at 196-97, 69 A. at 804 (citation omitted).
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In Close v. Southern Maryland Agricultural Ass'n, 134 Md. 629, 644, 108 A. 209, 215
(1919), after reciting anumber of casesthat attempted to confer licensing authority upon the courts, we
rgjected theauthority of the Legidatureto confer upon usthe power to grant gambling exemption licenses
to agriculturd associations, stating Smply that “[i]t isfor the Legidature, and not for the courtsto pass
statutes.” We held that the law was “invalid.” Id.

Evenin our moremodern caseswe have exhibited more deference to the separation of powersdoctrine
than doesthe mgority today. Wesaid in Perkinsv. Eskridge, 278 Md. 619, 626, 366 A.2d 21, 27
(1976), overruled on other grounds by Parrott v. Sate, 301 Md. 411, 483 A.2d 68 (1984), that

neither thejudiciary nor thelegidatureissuperior, one over theother — rather they are
coordinate branches of government and theformer must exerciseitsduty and authority to
determine what the law isin order to ensure the viability of the separation of powers
provision of the Maryland Constitution (Article 8 of the Declaration of Rights).

We discussed the doctrine at some length in Department of Natural Resourcesv. Linchester
Sand & Grave Corp., 274 Md. 211, 334 A.2d 514 (1975), in which the Legid ature had created a
dautory scheme of ade novo gpped with aright toajury trid thet, in essence, empowered juriestoissue
administrative permits as part of the judicial process. We stated:

[T]he Department of Natura Resources gppeded to this Court, assarting that thistype of
extensveand nullifyingjudicid denovo review, under 8 9-308(b), isnot permitted by the

Maryland Congtitution because* thejudicia branch of government may not usurp the
province of the administrative prerogative.” We agree. . ..

That aspect of the Congtitution which isspotlighted by this caseis the fundamenta
doctrineof separation of powers, aprincpleexpresdy or impliedly recognizedinthebasc
law of every gateinthisnaion. Thisdoctrine haslong been acornersone of thisState's
concept of government and findsforthright expressonin Article 8 of the Declaration of
Rights contained in the Constitution of Maryland in these words:
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“Thet the Legidaive, Executiveand Judicid powersof Government ought to be
forever separate and distinct from each other; and no person exercising the
functions of one of said Departments shdl assume or discharge the duties of any
other.”
Although Maryland’'s statement of the separation of powers is “a more
concrete barrier than any which the Supreme Court has had to hurdle under
the Federal Constitution,” R. Oppenheimer, Administrative Law in Maryland,
2 Md.L.Rev. 185, 188 (1938), the right of the Legidlature to delegate powersto
administrative agencies has been recognized in this State for more than 125 years.
Harrison v. Mayor & C. C. of Balt., 1 Gill 264 (1843).

Id. at 217-18, 334 A.2d at 519-20 (emphasis added). We then noted that in response to the many
practica needsof government, thenumber of adminigtrativeagencieshasflourished. Additiondly, within
the agendesthere has occurred “ some mingling, blending and overlgpping of thelegidative, executive and
judicd functions” 1d. a 220,334 A.2da 521. This“dadicty” of the sgparation of powersdoctrine, we
noted, was sensible and permissible. We went on to state, however:

[T]hiscongtitutiond “dadticity” cannot be stretched to apoint where, in effect, thereno
longer exists aseparation of governmenta power, asthe Maryland Condtitution does not
permit amerger of thethreebranchesof our State government, nor doesit “ makeany one
of the three departments subordinate to the other, when exercising the trust committed to
it.” Painter v. Mattfeldt, 119 Md. 466, 472, 87 A. 413[, 416] (1913). When the
Legidature confers, by enactment, powersupon oneof the other branchesof government
which are beyond those permitted under the Constitution, or any of the three
branches of government takes unto itself powers denied to it or those strictly
within the sovereignty of another branch, the courts of this State must step in and
declare such encroachments to be constitutionally prohibited . . . .

... “Thebasc propostion that acondtitutiona court should not berequiredto perform
nonjudicia functionsis probably beyond challenge.” 4 Davis, Adminigtrative Law
Treatise, §29.10(1958). Because courtscannot berequired to exercise nonjudicial
dutiesit has been held by this Court that it is beyond the power of the Legidatureto
requirethejudiciary to: gpprove accounts of county officers before payment, Robey v.
Prince George' s County, 92 Md. 150, 48 A. 48 (1900); perform duties tantamount
to a board of review in assessing property for tax purposes, Baltimore City v.
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Bonaparte, 93 Md. 156, 48 A. 735 (1901); gppoint aboard of vistorsto supervisethe
county jail, Beadey v. Ridout, 94 Md. 641, 52 A. 61 (1902); provide for referendum
concerning issuance of liquor licenses, Board of Supervisorsv. Todd, 97 Md. 247,
54 A. 963 (1903); issuelicenses permitting pari-mutuel betting on horseraces, Closev.
SouthernMd. Agr. Asso., 134 Md. 629, 108 A. 209 (1919); and issueliquor licenses,
Cromwell v. Jackson, 188 Md. 8, 52 A.2d 79 (1947). Thus, in regard to
adminigrative agencies, which, whileoften functioning asfact-finding bodies, perform
essentidly nonjudicia duties, aMaryland court’ s*inquiry is[amost dways| limited to
finding whether therewasillegdity or unreasonablenessinthe. . . action— when that
inquiry isfinished, judicia scrutiny ends. ...” Balto. Gas Co. v. McQuaid, 220 Md.
373, 382, 152 A.2d 825[, 830] (1959).
Id. at 220, 226, 334 A.2d at 521, 524 (third adteration in original) (emphasis added). See also
Maryland State Police v. Warwick Supply & Equip. Co., 330 Md. 474, 480, 624 A.2d 1238,
1241 (1993) (* The ddegation doctrine prohibitsalegidaive body from ddegaing itslav-making function
toany other branch of government or entity andisacordllary of the separation of powersdoctrineimplicit
in the United States Condtitution and expresdy provided in the Maryland Condtitution.”); Commission
on Med. Disciplinev. Sillman, 291 Md. 390, 401, 435 A.2d 747, 753 (1981) (“The separation of
powers doctrine mandatesthat the legidaure may not divest thejudiciary of [itg] inherent powers.”). But
see McCulloch v. Glendening, 347 Md. 272, 282-84, 701 A.2d 99, 104 (1997) (noting that Article
8 does not mandate an absol ute separation of powers among the branches of government); Judy v.
Schaefer, 331 Md. 239, 261, 627 A.2d 1039, 1050 (1993) (stating that “ Art[icle] 8 does not impose
acompl ete separati on between the branches of government,” and delegation of legidative power tothe
executivebranchisconditutiondly permissble” whereaufficient ssfeguardsarelegidativey provided for

theguidance. . .in. .. adminigtration of the statute.”” (quoting Department of Trangp. v. Armacost,
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311 Md. 64, 81, 72, 532 A.2d 1056, 1064, 1060 (1987))).°

Inmy view, our long-standing precedent regarding theseparation of powersdictatesthat the satute
at handisinapplicablefor the purpose sought inthiscase. Our two recent decisions, McCulloch, 347
Md. 272, 701 A.2d 99, and Judy, 331 Md. 239, 627 A.2d 1039, are distinguishable because the
exercises of the chalenged powersin those cases were supported by other congtitutiona provisions,
namdy, thoserdatingtothe Governor’ ssupervison over Executive Branch employeesin McCullochand
thoserdating to the Governor’ sinvolvement in thebudget processin Judy. With the exception of these
two cases, thesmilar casesto whichthey refer, and thetwo aberrationd casesarising out of the trife of
Maryland speculiar position during the Civil War, McCormick v. Deaver, 22 Md. 187 (1864) and
Mayor of Baltimorev. Howard, 15 Md. 376 (1860), this Court haslong been a paramount guardian

of the separation of powersdoctrine. Themgority opinion, inmy view, disregardsthislong history of

® A body of Maryland law has devel oped which distinguishes and permitsthe del egation of legidative
and quasi-judicia functions to administrative agencies. See, e.g., Armacost, 311 Md. at 77-82, 532
A.2d at 1062-65; Stillman, 291 Md. at 413-14, 435 A.2d at 756. In County Council v. Investors
Funding Corp., 270 Md. 403, 436, 312 A.2d 225, 243 (1973), we said:

The congtitutiona doctrine of separation of powers. . . doesnot itself inhibit the delegation
to an administrative agency of ablend of executive or legidative powerswith powers
judicid in nature; the determining factor isnot so much the specific powers granted to the
administrative agency, but rather the relationship of the courts to the exercise of that
power.

The present case involves not the delegation by the Legidature of duties and regulatory functionsto
regulatory entities created by it. Thus, thiscaseisnot factually or legally aregulatory doctrinecase. The
maority’ sview that the statute appliesto the Office of the Governor, which resultsin theimposition of
restrictionshby thelegidative branch on the executive, compromisestheability of the Governor toformulate
policy, seek advice, arrive at solutionsto basic governmenta problems, secure preliminary work papers,
and to preserve his independence otherwise.
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reverence to the principle.

Moreover, in the case sub judice we are not being asked to restrain afunction of the Executive
Branch; respondent seeksto have uscompe the Governor to cooperatein thefurnishing of information
toit. SeeWatkins, 2 Md. a 346. Thisinformation isnot sought as evidencein adversarid litigation
between other parties; itissought in adirect suit againgt the Governor. Thereisno conflict betweenthe
power of thejudicid branchto requirethedisclosureof information necessary to resolve conflictsbetween
citizenseffectively and therd uctance of theexecutiveto furnishthenecessary information. Maryland's
judicia branch, dongwiththefederd judiciary, admittedly hasthat power asexplainedin United Sates
v. Nixon, 418 U.S. 683, 711-13, 94 S. Ct. 3090, 3109-10, 41 L. Ed. 2d 1039 (1974):

Itisthe manifest duty of the courtsto vindicate [ constitutional] guarantees, and to
accomplish that it is essential that all relevant and admissible evidence be produced.

Inthiscasewemust wegh theimportance of the generd privilege of confidentidity of
Presdential communicationsin performanceof thepresdent’ sresponghilitiesagaing the
inroadsof such aprivilege onthefar adminigration of crimind justice. Theinterestin
preserving confidentiality is weighty indeed and entitled to great respect. . . .

We condudethat when the ground for asserting privilege asto subpoenaed maerids
sought for useinacrimind trid isbasad only onthegenerdizedinterest in confidentidity,
it cannot prevail over the fundamental demands of due process of law in the fair
administration of criminal justice. [Footnote omitted.]
Wearenot asked hereto enforceajudicia summonson the Governor inongoing litigation, crimina or
otherwise. Weare asked to compe him to aid respondent on afishing expedition thet no one, other than
respondent, knowsfor which fish the expedition isbeing mounted. Assarting our condtitutional power to

restrain actionisquitedifferent from the power respondent asksusto exercise— to compd an action
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whichisto the detriment of the Chief Executive and hisor her power to formulate policy and gather
information necessary to perform his or her functions effectively.

A questiondso exigs. How do weenforceadecison such asthat rendered inthiscase? A restraint
on executive action generally can be saf-enforced. By necessity, the Governor operates through
subordinateswho can berestrained. But amandatory directiveorderingaGovernor toactinthisparticular
way, | sugges, isapig that will havedifficulty trying tofly. If hedeclines, aewegoingto hold himin
contempt? If he doesnat open hisdoorsto the Washington Pog, will the House of Ddegatesimpeach him
and the Senate try him pursuant to Articlell, section 7, and Article 111, section 16 of the Maryland
Condiitution? Moreover, what condtitutiona prind plearewefurtheringin thisconfrontation betweenthe
executiveand judicd branches aconflict crested not by us, but by thelegidative branch of government?
What constitutional purposeisit to serve?

We need to undergtand that this confrontation does not involve only thelegidative branch; itisdsoa
condtitutiona confrontation between thejudicia and executive branches, aconfrontation created by the
dubious gpplicahility of thislegidation to the nonpublic agpects of theinner workings of the Office of the
Governor, as contrasted with the generd functions of the subordinate executive branch departments. As
indicated by our cases, we have not been rductant to protect our own powersasajudiciary under Article
8. Interestingly, the Open Meetings Act, Maryland Code (1984, 1995 Repl. Vol.), section 10-
503(a)(2)(ii) of the State Government Artide, contains an expressexception for judicid functions, gaing
that the Act “doesnot gpply to . . . ajudicid function.” No Smilar provison existsin sections 10-611
through 10-628 of the State Government Article, entitled “ Accessto Public Records” What intellectud

exerdseswill weuseto secure our work from premature disclosure? How will webeadleto mantainthe
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independence necessary for our work if in contemporary time the methods and facts of our ddliberations
areto be made public upon request? It iseasy to say wewill protect the deliberative nature of our work
becausewe havetheinherent power to do so. How will we, inthefuture, explain that what isgood for the
executive goose is not good for the judicial gander?

Eventhefederd courts, in repect to thefederd government, which had no history of centralized power
abusessimilar tothat of the colonia governments, construetheimplied congtitutiona requirement of
separation of powerswith more deference than the mgority inthiscase affords our express provisons.
In Association of American Physicians & Surgeons, Inc. v. Clinton, 997 F.2d 898 (D.C. Cir.
1993), acase concarning afederd datutethat limitsactsof nepotism, at issue wasthe goplicability of thet
datute to the functionsthe President delegated to hiswifeasamember of afederd task force. Oneissue
waswhether the Satute slanguage, which madeit gpplicable to agencies of the government, gppliedto
theExecutive Officeof the President. Thecourt noted that under other acts, indluding thefedera Freedom
of Information Act (FOIA), federd courtshed held that the White House and the Executive Office of the
President were not intended to be included:

Although [the gatute] defines agency as* an executive agency,” we doubt that Congress
intended to include the White House or the Executive Office of the Presdent. Cf.
Franklinv. Massachusetts, [505 U.S. 788], 112 S. Ct. 2767, 2775, 120 L. Ed. 2d
636 (1992) (holding that President is not “agency” for purposes of Administrative

Procedure Act); Meyer, 981 F.2d a 1298 (Presdent’ sadvisorsare not “agency” under
FOIA); Armstrong v. Bush, 924 F.2d 282, 289 (D.C Cir. 1991) (President not APA

“agency”).
Id. a 905. That court aso discussed theimportance of upholding the separation of powersin view of the
relationship between the President and his closest advisors:

Applicationof FACA[, theantingpotism datute | tothe Task Forcedearly wouldinterfere
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with the Presdent’ s capacity to solicit direct advice on any subject related to hisduties
fromagroup of private ditizens, separate from or together with hisdosest governmentd
asodaes That advicemight besought on abroad range of issuesinaninformd or formal
fashion. Presdentshave cregted advisory groups composad of private dtizens (Sometimes
in conjunctionwith government officials) to meet periodically and advisethem (hencethe
phrase*kitchen cabinets’) on matters such asthe conduct of awar. Presdentshaveeven
cregted forma “ cabinet committees’ composed inpart of privatedtizens. Thiscaseisno
different. Herethe President hasformed acommittee of hisclosest advisors— cabinet
secretaries, White House advisors, and hiswife— to advisehim on adomesticissuehe
considers of the utmost priority.

Applying FACA to the Task Force does not raise condtitutional problems smply
becausethe Task Forceisinvolved in proposing legidation. Insteed, difficultiesarise
because of the Task Force' s operationd proximity to the President himsalf — that is,
becausethe Task Force provides advice and recommendationsdirectly to the President.
The Supreme Court hasrecognized that a Pres dent hasagreat need to recelve advice
confidentially:

[Thereisa] valid need for protection of communications between high
Government officda s and thosewho adviseand assst them in the performance
of their manifold duties, theimportance of this confidentidity istoo plainto
require further discusson. Human experience teaches that those who expect
public dissemination of their remarksmay wel temper candor with aconcernfor
gppearancesandfor their ownintereststo thedetriment of the decisonmaking
process. Whatever thenature of the privilege of confidentidity of Presdentia
communicationsintheexercise of Art. |l powers, the privilege can besad to
derive from the supremacy of each branch withinits own assigned area of
constitutional duties.

United Satesv. Nixon, 418 U.S. 683, 705-06, 94 S. Ct. 3090, 3106, 41 L. Ed. 2d
1039 (1974) (footnotes omitted); see also Nixon v. Administrator of Gen. Servs.,,
433 U.S. 425, 441-49, 97 S. Ct. 2777, 2789-93, 53 L. Ed. 2d 867 (1977). . . . Article
[ nat only givesthe Presdent the ability to consult with hisadvisors confidentialy, but also,
asacordlay, it giveshimtheflexihility to organizehisadvisorsand seek advicefromthem
ashewishes. InMeyer v. Bush, 981 F.2d at 1293-97, for example, we held that the
President could create a Task Force compaosed of cabinet secretaries and other close
advisors to study regulatory reform without having to comply with FOIA. . . .

Theability to discussmattersconfidentiadly issurely animportant conditionto the
exerdseof executive power. Without it, the Presdent’ s performance of any of hisduties
—textudly explictorimplicitin Articdell’ s grant of executive power —would bemade
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moredifficult. Indesgningthe Condtitution, the Framersvested the executive power in
one man for the very reason that he might maintain secrecy in executive operations. . . .

ThisArticle Il right to confidential communications attaches not only to direct
communicationswith the President, but al so to discuss onsbetween hissenior advisors,
Cetanly Department Secretariesand White House aides mugt be adle to hold confidentia
meetings to discuss advice they secretly will render to the President.

Id. a 908-09 (second dterationin origind) (footnote omitted). Asisreadily discernable from Clinton,

great effortsare madeto preserve the power of the Executive Office and the separation of powersat the

federal level, even though the Framers chose not to include it expressly in the federal Constitution.

A chdlengewas madeto the adeguacy of the response to adisclosure request made under the FOIA
inMeyer v. Bush, 981 F.2d 1288 (D.C. Cir. 1993). TheUnited States Court of Appedsfor the Didtrict
of Columbiafirst identified the Government’ sposition: “ The government declined to produce these
documentson thegroundsthat naither theVice Presdent nor the Task Forceare’ agencies under FOIA.”
Id. a 1291. The court quoted the portion of FOIA that defined an agency as*“* any executive department,
military department, Government corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (including the Executive Office
of the President), or any independent regulatory agency.”” Id. The court then discussed severd of the
cases involving the separation of powers:

In Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 136, 100
S. Ct. 960, 63 L. Ed. 2d 267 (1980), the Supreme Court followed thelegidative history
and hdd tha the Act did not cover “the Presdent’ simmediate persond g&ff or unitsinthe

Executive Office whose sole function isto advise and assst the Presdent.” 1d. at 156,
100 S. Ct. at 971.

... The President doesnot cregte an “ establishment” subject to FOIA every timehe
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convenes a group of senior staff or departmental heads to work on a problem.
Id. at 1292, 1296 (internal quotation omitted).

Kissinger, 445 U.S. 136, 100 S. Ct. 960, 63 L. Ed. 2d 267, which involved three appeals from
denied requestsfor information under the FOIA, is perhapsthe most interesting and comprehensve of the
casesinvolvingthe FOIA. William Safire, acolumnist, requested that the State Department produce
transcriptsof Henry Kissinger’ stelephone conversationsduring aspecified period. Safire srequest was
limited to telgphone conversationsin which his name was mentioned or Kissnger discussed informeation
“lesks’ with cartain White House officas. Hisrequest, though broad, was much more condrained than
the blanket request by respondent in the case at bar, which requests virtudly all available telephone
records, diaries, gppointments, and memos, without any specificity. The second request was by the
Military Audit Project (MAP) for dl records of conversations Kissnger madewhilehewas Secretary of
Stateand Nationd Security Advisor. Thethird request wasfrom the Reporters Committeefor Freedom
of the Press (RCFP), and others, requesting Kissinger’ stel ephone notes madewhen hewas Nationa
Security Advisor and Secretary of State.

The Supreme Court held thet the requesting parties” werenot entitled tordlief.” 1d. at 147,100 S. Ct.
at 967, 63 L. Ed. 2d 267. It stated, as relevant to the case before this Court:

The plaintiff requesters contend that even though the Federd Recordsand Records
Disposal Actsdo not contemplateaprivateright of action, theFOIA neverthdesssupplies
what was missing from those Acts— congressiona intent to permit private actionsto
recover recordswrongfully removed from Government custody. Weare, however, unadle
to read the FOIA as supplying that congressional intent.

Id. &t 150,100 S. Ct. & 968, 63 L. Ed. 2d 267. After digposng of the MAP and RCFP damson other

grounds irrelevant to the case sub judice, the Supreme Court addressed Safire’ s clams:
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Asoutlined above, the Act only prohibits the withholding of “agency records.” We

condudethat the Sfire request sought disclosure of documentswhich were not “ agency
records’ within the meaning of the FOIA.

The FOIA doesrender the* Executive Office of the Presdent” an agency subject to

theAct. 5U.SC. §552(e). Thelegidative higory isunambiguous however, inexplaning

that the “ Executive Office” does not include the Office of the President. . . . Séfire's

request waslimited to aperiod of timeinwhich Kissnger wassarving asAssgant tothe

Presdent. Thustheseteephone noteswere not * agency records’ when they were mede.

Id. at 155-56, 100 S. Ct. at 971, 63 L. Ed. 2d 267 (emphasis added).

| discern little differencein the FOIA’ suse of theword “agency” and the use of the words * unit or
insgrumentality of the Stategovernment” in section 10-611(g)(1)(i) of the State Government Article. As
indicated, the FOIA defined “agency” toindude“ any executive department . . . or other establishment in
the executive branch of the Government. ...” The Maryland Act appliesto “instrumentalities of
government.” While, gpparently, themgority can makeadigtinction, | cannot. Inmy view, neither Act
contemplated thet the Office of the Chief Executive, beit the President or the Governor, would be covered
by therespectivedisclosurelaws. With respect tothe FOIA, which wastheforerunner tothestate Act,
thefederd courtsdearly have held assuch, and have done so, a least in part, in rdiance on the sparation
of powersimplied by thefederd Condtitution. InMaryland, thereneed beno rdianceonimplication. The
doctrineisfirmly and expresdy ingrained in our Declaration of Rightsand our history. Itissmply
incongruousto methat themgority payslessrespect to an expressprinciplein theMaryland Condiitution
supported by our colonid history than thefederd courts pay to the principleonly implied by thefederd

Constitution.

That thefederd decisonsare based subgiantialy on such principlesisfurther supported by other cases
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involving the scope of related statutes. The Supreme Court, resolving the scope of the federal
Adminidrative Procedure Act (APA) by determining whether judicid review of anaction of the Presdent
Is possible under the Act on the ground that the President is an agency, stated in Franklin v.
Massachusetts, 505 U.S. 788, 796, 800-01, 112 S. Ct. 2767, 2773, 2775, 120 L. Ed. 2d 636 (1992):

TheAPA providesfor judidd review of “find agency actionfor whichthereisno other
adequate remedy inacourt.” At issuein thiscaseiswhether the “final” action that
aopdlesshave chdlengedisthat of an“agency” such thet thefederd courtsmay exercise
their powersof review under the APA. Wehold thet thefina action complained of isthat
of the President, and the President is not an agency within the meaning of the Act.
Accordingly, thereisno final agency action that may be reviewed under the APA
standards.

... The Presdent isnot explicitly excluded from the APA’ s purview, but heisnot
explicitly included, either. Out of respect for the separation of powersand theunique
conditutiond position of thePresident, wefind that textud slenceisnot enoughto subject
the President to the provisions of the APA. [Citation omitted.]

Finally, in Armstrong v. Bush, 924 F.2d 282, 289 (D.C. Cir. 1991), that court said:

When Congress decides purpossfully to enact legidation restricting or regulating
presdentid action, it must makeitsintent dear. The Supreme Court has recognized thet
“[I]ntraditionaly sendtiveareas, such aslegidation affecting thefedera balance, the
requirement of clear Satement assuresthat thelegidaturehasin fact faced, and intended
to bring into issue, the critical mattersinvolved in decision.” . . .

... Theanswer to whether the APA should apply to the President dependson an
andydssof severd fectors, involving thePresdent’ s“ conditutiond powers themultifarious
responsihilitiesof hisoffice, and hisdirect palitical accountability astheonly dected officd
withanationa condtituency.” Intheabsenceof any affirmative evidencethat theseissues
were condderedin thelegidative processand that Congress passed the APA with the
undergtanding thet it would regulate presidentid aswell asother executive branch action,
werefuseto hold that the President isan “agency” within themeaning of the APA.
[Citation omitted; alteration in original.]

Inmy view, the Legidature did not intend to include the Office of the Governor, as opposed to the
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subordinate executive branch agencies, when it used theterms“unit or instrumentality of the State
government,” any more than Congressintended to incdlude the Executive Office of the Presdent when it
usd theterm“agency” of thegovernment inthe FOIA. Likethe Presdent’ spodition rdaiveto the FOIA,
the office of the Governor isnot expresdy indudedintheMaryland Act. “Textud slence’ shouldnot be
enough to subject him to the Maryland statute.

Had the Generd Assembly passed apublicinformation satutethat waslimitedinitsapplicability to
requirethe Office of the Governor, and it done, to providevirtudly unlimited disclosureof hisactivitiesto
thepressor thepublic, it clearly would bean unwarranted interferencewith the activities of acoordinate
branch of government and, in my view, would have been vidlaive of Artide 8 of the Dedlaration of Rights
| seelittledifferenceintheeffect of the Court’ sinterpretation of thesatutea issue. Tome, thegpplication
of thegatuteto the Officeof the Governor violatesthe separation of powers, afundamenta foundation of
the government of this State.

Wehavetolook no further than the history of violencethat occurred in the 1960’ swhenriotsbroke
out inMaryland, resulting in the Governor deploying the Nationd Guard to preservethe peace. Obvioudy,
he had to confer with military advisors and receive advice on the deployment of troops. Of obvious
necessity, in my view, wasthe need to keep such information, the meatings themsdves and the decisons
made, confidentid. With themgority’ sdecisioninthiscase, any member of the press or the public,
including those contemplating riots, could demand accessto that information eveninred time. Weshould
not presumethat theworldisfull of peoplewith harmlessintent. The protection of thesetypes of executive
decison-meaking adtivitiesisguarantesd, as| percaveit, by Maryland’ s conditutional separation of powers

provison, that themgority today, in my view, regulatesto rdlativeimpotence. If thesgparation of powers
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doctrine does not apply here, then where?
| would reverseand hold thet, dthough the Statute may apply to subordinate executive branch entities,
it doesnot goply to the Office of the Governor. Chief Judge Bell hasauthorized meto Satethat he concurs

with the views expressed herein.

Additional Dissenting Opinion follows:
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Raker, J., dissenting:

| respectfully dissent. | would hold that dl of the records at issue that have not been disclosed aready
are exempt from disclosure on the grounds of executive privilege, and particularly the ddliberative process
privilege, asenunciated by this Court in Hamilton v. Verdow, 287 Md. 544, 414 A.2d 914 (1980), and
incorporated into the Maryland Public Information Act, Maryland Code (1984, 1999 Repl. VVal.), § 10-
615(1) of the State Government Article.*

This Court recogni zed the doctrine of executive privilege aspart of Maryland law in Hamilton, 287
Md. at 562, 414 A.2d a 924.2 The privilege hasits foundationsin the common law of evidence and the
condiitutiona principle of separation of powers, including the express provison of Article 8 of the Maryland
Declaration of Rights. Seeid. Whilethe Court observed that executive privilege generdly isnot absol ute,
it found that the interest in protecting confidential government communications justified a presumptive
privilege “[W]henaforma clam of executive privilegeismadefor confidentia communicationsof the chief
executive. . . or other government officials of an advisory or ddliberative nature, thereis a presumptive
privilege, with the burden upon those seeking to compel disclosure.” Id. a 563, 414 A.2d at 925 (citations

omitted). Wewent on to hold that this presumptive privilege extended even to “‘ the limited intrusion

! Section 10-615 states, in relevant part, that “[a] custodian shall deny inspection of apublic record
or any part of a public record if: (1) by law, the public record is privileged or confidential .”

2 The Court, in Hamilton, wasruling on acertified question of Maryland law from the United States
Digtrict Court for the District of Maryland, pursuant to the Maryland Uniform Certification of Questions
of Law Act, Maryland Code (1974, 1995 Repl. Vol.) 88 12-601 — 12-609 of the Courts and Judicia
Proceedings Article (current version at Maryland Code (1996, 1998 Repl. VVol., 1999 Cum. Supp.) 88
12-601 — 12-613 of the Courtsand Judicia Proceedings Article). See Hamilton v. Verdow, 287 Md.
544, 546, 414 A.2d 914, 916 (1980). Hamilton dealt with an assertion of privilege in the context of
discovery inatort suit brought in federal court onthebasisof diversity of citizenship. Seeid. at 547,414
A.2d at 917.
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represented by anin camera examination of the conversationsby acourt.’” 1d. (quoting Senate Select
Committee on Pres. Cam. Act. v. Nixon, 498 F.2d 725, 730 (D.C. Cir. 1974)).

The doctrine of executive privilege does not apply solely to opinion material. Even where the
confidentid communicationsor documents sought are factud in nature, abaancing processis used, wherein
the government’ s need for confidentiality is weighed against the litigant’ s need for disclosure. See
Hamilton, 287 Md. at 564, 414 A.2d a 925. Although compiled or severablefactua materia ordinarily
isavailablefor discovery, wereasoned, in Hamilton, that “ material cannot always' easily be separated
into fact finding and decision making categories,’”id. at 564, 414 A.2d at 925-26 (citations omitted),
recognized that “ somefactua materia isentitled to adegreeof protection under theprivilege,” including
“facts obtained upon promises or understandings of confidentiality, investigative facts underlying and
intertwined with opinions and advice, and facts the disclosure of whichwould impinge on the ddliberative
process,” id. at 564-65, 414 A.2d 926, and concluded that, in these Situations, * the government’ sasserted
reasonsfor nondisclosure areweighed against thelitigant’ sneed for discovery in light of the particular
circumstances of each case.” Id. at 565, 414 A.2d at 926.

The Hamilton Court further explained that “in camera inspection by the trial judge does not
automatically follow whenever aclaim of executive privilegeismade,” since “thein camerainspection
itself isan intrusion upon the privilege.” 1d. at 566, 414 A.2d at 926. We concluded:

Thus, when aforma claim of executive privilegeismade, with an affidavit Sating that the
demanded materias are of atype that fall within the scope of the privilege, they are
presumptively privileged even fromin camerainspection. The burdenison the party

seeking production to make a preliminary showing that the communications
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or documents may not be privileged or, in those cases where a weighing
approach is appropriate, that there is some necessity for production. . . .
Consequently, absent such a preliminary showing by the party demanding
disclosure, the claim of executive privilege should be honored without

requiring an in camera inspection.

Id. at 566-67, 414 A.2d at 926-27 (internal citations omitted) (emphasis added).

The Governor’ s Office has asserted executive privilege with respect to the documentsat issuein this
case, i.e., the requested telephone records and appointment calendars. That assertion has been
accompanied by affidavitsby Governor Glendening and membersof hisgaff, explaining how the documents
fal withinthat privilege. | respectfully disagree with the mgority opinion’ sdismissa of thevalidity of that
clam. While theindividual entriesin the documentsin question are generally “factua” in nature, in
compilation they disclose the deliberative processes of the Governor’s Office.

In Times Mirror Co. v. Superior Court, 813 P.2d 240 (1991), the California Supreme Court
considered a closely analogous case in which a newspaper sought disclosure of the Governor of
Cdlifornia sappointment calendars and schedules under the CaliforniaPublic RecordsAct, CAL. Gov’' T
CODE § 6250 (West 1995). Inthat case, like this one, the Governor had conceded that his appointment
caendarswere public recordswithin the meaning of the CaliforniaPublic Records Act, but asserted that
they were exempted from disclosure. See Times Mirror, 813 P.2d at 250 n.12. The California
Supreme Court, citing this Court’ sdecisionin Hamilton, seeid. at 248 n.10, held that disclosure of the

documents was not in the public interest and based its reasoning, in part, on the deliberative process
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privilege. Seeid. a 252. Whilethe mgority is correct in pointing out that the California statute contained
apublicinterest exemption not present in the Maryland Public Information Act, the Californiacourt’s
reasoning is equally applicable to the present case:

Disclosing theidentity of personswith whom the Governor has met and consulted isthe
functional equivalent of revealing the substance or direction of the Governor’ sjudgment
and mental processes; such informationwould indicatewhichinterestsor information he
deemed to be of significancewith respect to critical issuesof themoment. Theintrusion
into the deliberative processis patent.
Id. & 251. The court concluded that “whilethe raw materid in the Governor’ s gppointment caendars and
schedulesis factual, its essence is deliberative.” 1d.3
The United States Court of Appedlsfor the Didrict of Columbia Circuit has followed smilar analyss
in the context of whether the President’ sTask Force on Nationa Health Care Reform was required to
comply with the open meeting requirements of the Federal Advisory Committee Act:
If publicdisclosureof thered information-gathering processisrequired, the confidentiaity
of the advice-giving function inevitably would be compromised. If you know what
information people seek, you can usually determine why they seek it. A group
directly reporting and advising the President must have confidentiaity a each stageinthe

formulation of adviceto him.

Association of Am. Physicians and Surgeons, Inc. v. Clinton, 997 F.2d 898, 910 (D.C. Cir.

3 This exemption was extended to telephone records of a City Council member in Rogers v.
Superior Court of L.A. County, 19 Cal. App. 4th 469 (1993). But cf. DR Partners v. Board of
County Comm’rs of Clark County, 2000 WL 1174832 (Nev.) (holding that deliberative process
privilege was not implicated by disclosure of county officials' cellular telephone records). While the
Nevada Supreme Court disagreed with the premise of Times Mirror and Rogers, seeid. at *4, it al'so
di stingui shed those opinions on the facts of the cases, noting that, in DR Partners, the newspaper seeking
disclosure of the records was specifically investigating possible government waste and the County had not
properly accounted for payment for private use of governmental cellular phone service by government
officialsin therecords in thetrial court proceedings. Seeid. at *5-*6.
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1993) (emphasis added).

Similarly, in Taylor v. Worrell Enterprises, Inc., 409 S.E.2d 136 (1991), the Virginia Supreme
Court held that itemized long distance telephone billsfor calls placed by the Governor’ s office that were
sought by anewspaper publisher were exempt from disclosure under the Virginia Freedom of Information
Act, VA. CODEANN. 8§ 2.1-340 (Michie 1999). Likethe Appelleeinthiscase, the publisherin Worrell
argued that disclosure of the phone billswould not encroach on the Governor’ s decision-making process
because the content of the callswould remain confidential. Seeid. at 138. However, the plurdity opinion®
rejected that contention, explaining that “ data which show the time and the originating and terminating
location of acall isinformation concerning theactivity of the Governor’ soffice,” snce”[t]hedata, standing
aone, could provideabas sfor public speculation” and*“ aninformation basefor further investigationwhich
could subject recipients of such callsto inquiriesregarding the callsand their content.” 1d. Theplurdity
went on to expressits concern about the potentia chilling effect that release of the information could have
on both the Governor and theindividua sthat he might want to consult viatelephone, arguing that “[a] lack
of candor or an unwillingness to participate in the decision making processis aslikely to flow from the
compelled disclosureof thefact of consultation asfrom the disclosure of the content of the consultation.”
Id. at 139.

Concernwith thepotential chilling effect that disclosure of deliberative documents could have onthe

“ Thethree-judgeplurality held that disclosure of the tel ephone recordswoul d be unconstitutional
becausetheinterference with the Governor’ s decision-making process would viol ate the separation of
powers doctrine. See Taylor v. Worrell Enterprises, Inc., 409 S.E.2d 136, 139 (1991). The Chief
Justice, who concurred in the result, argued that the separation of powers and executive privilege issues
had not been properly raised for appellate review, but concluded that the phone billswere “ memoranda’
and were, therefore, statutorily exempt from disclosure. Seeid. at 140.
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ability of executive officials to execute the duties of the Governor’s office underlies much of the

jurisprudence on executive privilege. Asthe court in Times Mirror explained:

If the law required disclosure of a private meeting between the Governor and apoliticaly
unpopular or controversia group, that meeting might never occur. Compelled disclosure
could thus devalue or eliminate altogether a particular viewpoint from the Governor’s
consderation. Even routine meetings between the Governor and other lawmakers,
lobbyistsor citizens' groupsmight beinhibited if the meetingswereregularly revealed to
the public and the participants routindly subjected to probing questions and scrutiny by the
press.

TimesMirror, 813 P.2d at 251. The United States Supreme Court has al so recognized the importance

of the expectation of executive confidentiality:
The expectation of a President to the confidentiality of his conversations and
correspondence, likethe clam of confidentidity of judicid deliberations, for example, has
all thevaluesto whichwe accord deferencefor the privacy of al citizensand, added to
thoseva ues, isthe necessity for protection of the publicinterest in candid, objective, and
even blunt or harsh opinionsin Presidential decisonmaking. A President and thosewho
assst him must befreeto explore dternativesin the process of shaping policiesand making
decisions and to do so in away many would be unwilling to express except privately.
These are the considerations justifying a presumptive privilege for Presidential
communications. The privilege isfundamental to the operation of Government and
inextricably rooted in the separation of powers under the Constitution.

United Satesv. Nixon, 418 U.S. 683, 708, 94 S. Ct. 3090, 3107 (1974).

Thispotentia for disruption of theessential communicative, investigative, and deliberativefunctionsof
the Governor’s office are equally in forcein thiscase. Infact, these policy concerns are particularly
compellingin theface of the sweeping scope of the Appellee’ sdemand for production of documentsinthis
case and thelack of any specificaly identified public interest by the Appeleein these particular materids.

The mgority stresses the age of the documents that are being sought in this case as undermining the

potentia chilling effect of their disclosure on the Governor’s ability to access a broad spectrum of
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viewpoints, seemg. op. at 47-48, but thisishardly adeterminativefactor. | see no reason to believethat
agovernment official or community member might not be just as hesitant to engage in a confidentia
communication whether it was likely to be disclosed immediately or in four years.

Nonetheless, that isnot to say that there isno situation under which the types of records sought here
should be obtainable. Under the balancing test outlined in Hamilton, 287 Md. at 564-65, 414 A.2d at
925-26, it is conceivable that thedoctrine of executive privilege might not shield tel ephone or gppointment
records that were subject to amore focused and limited request that would have substantialy less of an
impact on the deliberative process.> That smply isnot the Situation here, where Appellee has requested
al of the Governor’ s schedules and telephone records for himsdlf and severa members of his saff, covering
asix month period, without offering any evidence to dispute the Governor’sinitial showing that the
requested documents are protected by executive privilege.

Given the doctrine of executive privilege outlined by thisCourt in Hamilton, and given the policy
concernswith the chilling of theimportant congtitutional functionsof the Governor and hisstaff, | would
reversethe decision of the Circuit Court and hold that, asamatter of law, the Appellee has not madea
sufficient showing of necessity to overcome the presumption of executive privilege for the requested

documents. Accordingly, | dissent.

® Cf. Times Mirror Co. v. Superior Court, 813 P.2d 240, 253 (1991):

There may be caseswherethe public interest in certain specific information contained in
oneor moreof the Governor’ scalendarsis more compelling, the specific request more
focused, and the extent of the requested disclosure more limited; then, the court might
properly conclude that the public interest in nondisclosure does not clearly outweigh the
public interest in disclosure, whatever the incidental impact on the deliberative process.
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