No. 6, September Term, 2000
Furniturdand South, Inc. et d. v. Comptraller of the Treasury of the State of Maryland

[Sdes And Use Tax Case Involving The Requirement That Administrative Remedies Be Exhausted)]



IN THE COURT OF APPEALS OF MARYLAND

No. 6

September Term, 2000

FURNITURELAND SOUTH, INC. et d.

COMPTROLLER OF THE TREASURY
OF THE STATE OF MARYLAND

Bel, C.J,
Eldridge

* Rodowsky
Raker
Wilner
Cahdl
Harrdl,

Opinion by Eldridge, J.

Filed: May 9, 2001

* Rodowsky, J., now retired, participated in the hearing and
conference of this case while an active member of this Court;
after being recaled pursuant to the Conditution, Article IV,
Section3A, he dso participated in the decisonand adoption of
this opinion.



The ingtant caseisadeclaratory judgment action brought by the Comptroller of Maryland seeking
ajudicid determination that the defendants, two North Carolina corporations, are vendors within the
meaning of Title 11 of the Tax-Genera Article of the Maryland Code and are, therefore, required to collect
state sales and use taxes from ther Maryland customers. Because the Comptroller failed to invoke and
exhaust the prescribed statutory adminigrative and judicid review remediesfor resolutionof thistax issue,
we shd| be unable to reach the merits of the case.

l.

Maryland Code (1988, 1997 Repl. Val.), 8§ 11-102(a) of the Tax-General Articleimposes atax
uponasdeinthe State, or ause in the State, of tangible persona property or ataxable service. A vendor
of the property or serviceisresponsible for the collectionof the salesand usetax fromthe buyer at the time
that the sdle is made or & the time the use becomestaxable. § 11-403(a). The vendor then remitsthe tax
with areturn that covers the period in which the vendor makes that sde. § 11-601(b)(1).

A vendor for purposes of the sles and use tax includesa personwho “ engagesinthe business of
an out-of-state vendor.” 8§ 11-101(m)(1)(i). Section 11-701(b) further provides that engaging in the
business of an out-of-state vendor means “to sell or deliver tangible persona property or ataxable service
for usein the State” and includes:

“() permanently or temporarily maintaining, occupying, or usng any office,
sdles or sample room, or digtribution, storage, warehouse, or other place for the
sde of tangible personal property or ataxable servicedirectly or indirectly through
an agent or subsdiary;

(if) having an agent, canvasser, representative, sdesman, or solicitor operating
in the State for the purpose of ddivering, sling, or taking orders for tangible
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persona property or ataxable service; or
(iii) entering the State on a regular basis to provide service or repair for
tangible persona property.”
A “sdesman, representative, peddler, or canvasser” who acts asanagent of a vendor subject to the sales
and use tax may, inthe discretion of the Comptroller, be held jointly responsible for the payment of the tax.
§ 11-101(m)(2).

Under Article VI, 8 2, of the Maryland Condtitution, the Comptroller is charged with the duty to
“auperintend and enforce the prompt collection of al taxes and revenue, adjust and settle, on terms
prescribed by law, with ddinquent collectors and receivers of taxes and State revenue . . .. The
Comptroller is responsible for administering the laws thet relate to the Maryland sales and usetax. § 2-
102(9) of the Tax-Genera Article.

Furniturdland South, Inc. is a nationwide furniture retailer with three locetions in the area of
Jamestown and High Point, North Carolina. Furnitureland has no showrooms or other facilities outside of
North Carolina. It does not own or rent any red property, or store furniture or other personal property,
in Maryland. Furnitureland does not send unsolicited promotiona materias to Maryland residents or
otherwise initiate direct contact with Maryland customers.

Prior to 1991, Furniturdland had its own fleet of trucks and drivers to make furniture ddliveriesin
North Carolina and throughout the other easternstates. Furniturdland' s president, Darrell Harris, decided
to separate the interstate ddivery portion of the businessfromtheretail operation. The decision wasmade,
a leadt inpart, to avoid collecting salesand usetaxes for other states. Harris was advised by his attorney

that, aslong as Furnitureland ddivered only by commoncarrier and had no other contacts with the taxing
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dtate, it would not be obligated to collect other states' sales and use taxes.

Roya Transport, Inc. was established in1991 as along distance trucking company. Furniturdand
provided Royal with initiad financing and technical assstance. The two companies have never shared
employees, officers, directors, or shareholders. Royd does not maintain offices, facilities, or equipment
in Maryland, and it does not own or lease any red property in Maryland. Furnitureland has employed
Royd asits primary furniture ddlivery carrier snce Royd'’s inception.  Prior to 1998, Furnitureland was
Royd’ sonly customer. When it makesaddivery of Furniturdand’ s productsin Maryland, Roya doesnot
collect the sdles and use taxes from Furnitureland’ s customers.

Following the refusal of Furniturdand and Royd to submit to a sdes and use tax audit, the
Comptraller filed inthe Circuit Court for Anne Arundel County a complaint for declaratory and injunctive
relief againg Furniturdand and Royd. The Comptroller sought adeclaration that Furnitureland and Roya
are “vendors within the meaning of Title 11 of the . . . Tax-Generd Article, and are therefore required to
collect Maryland sdles and use tax from Furniturdland’s Maryland customers and remit the sameto the
plantiff.” The Comptroller aso sought “aninjunction enjoining defendants, jointly and severaly, fromfailing
to collect and remit Maryland sdles and use tax from Furniturdand’ s Maryland customers.”

In the Circuit Court, the Comptroller asserted that Furniturdand is a vendor within the meaning of
§11-101(m)(2)(i) and 8 11-701(b)(2)(ii) becauseit SHIs furniturefor usein Maryland and hasthe furniture
delivered, assembled, and set up in Maryland by Royad, acting as its agent or representative. Royd, the
Comptroller aleged, acts as a private or contract carrier, and not a common carrier, when it delivers
furniture to Furniturdland’ s Maryland customers. Therefore, according to the Comptroller, Roya isaso

avendor within the meaning of § 11-101(m)(2). The Comptroller contended that the use of the furniture



-4-
sold to Furnitureland’ sMaryland customers becomes taxable uponitsddivery to those customersand that
Royad isjointly responsible with Furnitureland for the collectionof the salesand usetax from Furniturdand' s
customers.

Furniturdand and Roya defended on the ground that they are not out-of-state vendorswithinthe
meaning of the Maryland sales and use tax. The defendants further asserted that the Commerce Clause
of the United States Congtitution, Article |, 8 8, dl. 3, prohibits the application of the Maryland sdes and
use tax gatutes to them because they do not have a substantia nexus withthe State. The defendant Roya
aso argued that the Interstate Commerce Act, 49 U.S.C. 88 10101 et seq., which regulates interstate
motor carriers, preempts the State from imposing sdes and use tax collection duties on Royad.

Thetrid congsted of ajoint stipulationof facts, additiona evidence, and argument. Theresfter, the
Circuit Court declared that Furniturdand and Royd, acting as Furniturdland’ s agent, were out-of-state
vendors within the meaning of Maryland's sales and use tax statutes and were, therefore, obligated to
register as vendors and collect and remit sdes and use taxes to the Comptroller. The court further
concluded that the Maryland salesand usetax statutes, as applied to the defendants, satisfied condtitutiona
requirements because a substantial nexus existed between the State and the defendants. The court held,
therefore, that Furnitureland and Royad arejointly responsible for the collection of Maryland sdes and use
taxondl goodsthat Furniturdand sdls and Royal deliversto customersinMaryland. The court alsoissued
an order pursuant to the Comptroller’ srequest for injunctive relief.

Both Furniturdland and Roya timely noted apped s to the Court of Special Appeals. This Court
issued a writ of certiorari on its own motion before argument in the intermediate appellate court.

Furnitureland v. Comptroller, 358 Md. 381, 749 A.2d 171 (2000). As previoudy mentioned, we
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shdl not reach the subgtantive tax and condtitutiona issuesraised by the partiesand decided by the Circuit
Court. Ingtead, we shdl vacate the judgment below on the ground that Maryland law required the
Compitroller to invoke and exhaust the adminidrative and judicid review remedies provided in the Tax-
Generd Articlefor the resolution of tax disputes.

.

Althoughno party hasraised any question regarding the invocationand exhaustionof adminidrative
remedies, and the propriety of adeclaratory judgment action, these areissueswhichthis Court will address
sua sponte. See Utilities v. WSSC, 362 Md. 37, 44, 763 A.2d 129, 132-133 (2000) (propriety of
adeclaratoryjudgment action); Montgomery County v. Broadcast Equities, 360 Md. 438, 450-451
n.7, 452, 758 A.2d 995, 1002 n.7, 1003 (2000) (need to invoke and exhaust adminigtrative remedies).

The Maryland Declaratory Judgment Act, Code (1974, 1998 Repl. Vol.), 8 3-409(b) of the
Courts and Judicid Proceedings Article, limits the use of declaratory judgments, stating:

“(b) Specia formof remedy provided by the statute. — If a statute provides a
gpecid form of remedy for a specific type of case, that statutory remedy shall be
followed in lieu of aproceeding under this subtitle.”
Thus, inMaryland, it iswell established that wherethere exissa specia statutory remedyfor apecific type
of case, and the Legidature intends that remedy to be exclusve or primary, aparty may not bypassthe
specid statutory remedy by bringing an actionfor adeclaratory judgment or for equitable rdief. See, e.g.,
Utilities v. WSSC, supra, 362 Md. at 45, 763 A.2d at 133; Montgomery County v. Broadcast
Equities, supra, 360 Md. at 461, 758 A.2d at 1008 (2000); Josephsonv.Annapolis, 353Md. 667,

674-678, 728 A.2d 690, 693-695 (1998); Holiday Point Marinav. Anne Arundel County, 349
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Md. 190, 201-203, 707 A.2d 829, 834-836 (1998); Zappone v. Liberty Life, 349 Md. 45, 63-66,
706 A.2d 1060, 1069-1071 (1998); Maryland Reclamation v. Harford County, 342 Md. 476,
492,677 A.2d 567,575 (1996); Insurance Commissioner v. Equitable Life Assurance Society,
339 Md. 596, 619, 664 A.2d 862, 874 (1995); Maryland Commission on Human Relations v.
Mass Transit Administration, 294 Md. 225, 232-233, 449 A.2d 385, 389 (1982); Leatherbury
v.Gaylord Fuel Corp., 276 Md. 367, 376, 347 A.2d 826, 831-832 (1975). We recently pointed out
that this principle applies whether the prescribed special statutory remedy begins with an adjudicatory
adminidrative proceeding or with aspecid judicid proceeding. See Utilities, supra, 362 Md. at 45,
763 A.2d at 133.

Moreover, where the L egidature has provided an adminigtrative remedy for a particular matter or
meatters, there is apresumptionthat the Legidature intended such remedy to be primary and intended that
the administrative remedy must be invoked and exhausted before resort to the courts. See, e.g.,
Josephson v. Annapolis, supra, 353 Md. at 675, 728 A.2d a 694; Zappone v. Liberty Life,
supra, 349 Md. at 63, 706 A.2d at 1069; Maryland Reclamation v. Harford County, supra, 342
Md. at 493, 677 A.2d a 576; Luskin’ sv. Consumer Protection, 338 Md. 188, 194-199, 657 A.2d
788, 791-793 (1995); Board v. Secretary of Personnel, 317 Md. 34, 42-43, 562 A.2d 700, 704
(1989); Clinton v. Board of Education, 315 Md. 666, 678, 556 A.2d 273, 279 (1989); Board of
Ed. for Dorchester Co. v. Hubbard, 305 Md. 774, 786, 506 A.2d 625, 631 (1986) (“we have
ordinarily construed the pertinent enactmentsto require that the adminigtrative remedy be first invoked and
followed”).

Accordingly, this Court has consistently treated the specia statutory adminidrative remedies for
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the determination of tax quesdtions to be exdusve or primary. See, e.g., Goldstein v. Time-Out
Family Amusement, 301 Md. 583, 590, 483 A.2d 1276, 1280 (1984); White v. Prince George’s
County, 282 Md. 641, 649, 387 A.2d 260, 265 (1978); State Dept. of Assessments & Tax. V.
Clark, 281 Md. 385, 401-403, 380 A.2d 28, 37-38 (1977); Gager v. Kasdon, 234 Md. 7, 9, 197
A.2d 837, 838 (1964); Tanner v. McKeldin, 202 Md. 569, 578, 97 A.2d 449, 453 (1953); Reiling
v. Comptroller, 201 Md. 384, 388, 94 A.2d 261, 263 (1953); American Bank Stationery Co. v.
State, 196 Md. 22, 26, 75 A.2d 86, 87 (1950); Williamsv. Tawes, 179 Md. 224, 228,17 A.2d 137,
139 (1941); Tidewater Oil Co. v. Anne Arundel County, 168 Md. 495, 500, 178 A. 221, 223
(1935); Baltimore Steam Packet Co. v. Mayor and City Council of Baltimore, 161 Md. 9, 16,
155 A. 158, 161 (1931); Schluderberg Co. v. Mayor and City Council of Baltimore, 151 Md.
603, 613-615, 135 A. 412, 415-416 (1926).
As Judge Orthfor the Court emphasized inatax case, State Dept. of Assessments & Tax. V.
Clark, supra, 281 Md. at 401, 380 A.2d at 37, “whenanadminidrative remedy isprovided by statute,
relief provided under those statutory provisons must be exhausted before a litigant may resort to the
courts” In Soley v. Commission on Human Relations, 277 Md. 521, 526, 356 A.2d 254, 257
(1976), this Court addressed the reasons underlying the genera requirement of exhaustion:
“The rule requiring exhaugtionof adminigrative remedies or statutory remedies
is supported by sound reasoning. The decisions of an adminigtrative agency are
often of a discretionary nature, and frequently require an expertise which the
agency can bring to bear in gfting the information presented to it. The agency
should be afforded theinitia opportunity to exercise that discretion and to apply
that expertise. Furthermore, to permit interruption for purposes of judicia

intervention at various stages of the adminigraive process might well undermine
the very efficiency which the Legidature intended to achieve in the fird instance.
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Ladtly, the courts might be caled upon to decide issues which perhaps would
never ariseif the prescribed administrative remedies were followed.”

The Generd Assembly hasprovided special statutory remedies for the resolution of sdles and use
tax controverses. These provisons, involving both adminigrative and judicia proceedings, are
comprehensive and encompass the type of dispute involved in the case a bar. The Statutory provisons
give the Comptroller remedies when a “person” fals to file a sales and use tax return or fails to keep or
disclose records of retail sdes*

Section13-302 of the Tax-General Artide containsthe Comptroller’ sgenera enforcement powers,
authorizes the Comptroller to subpoena records, and authorizesajudicid actionif a personfails to comply

with a subpoena® Section 11-504 requires a vendor to keep records of retail sdes and to permit

1 “Person” is defined in § 1-101(p) of the Tax-Generd Artide as induding “any partnership, firm,
association, corporation, or other entity.”

2 Section 13-302 of the Tax-Generd Article states asfollows:
“8§ 13-302. Determination and enfor cement.

(& In general. — To determine whether a tax return is correct or
otherwise to enforce a provison of this article, atax collector may:
(1) examine any records or other data that may be relevant or
materid to the matters required to be included in atax return;
(2) conduct an invedtigation;
(3) hold ahearing;
(4) adminigter oaths,
(5) take testimony and other evidence; and
(6) subpoena;
(i) any person; or
(i) any relevant document.
(a1) Determination using scientific random sampling
techniques. — If the Comptroller determinesthat the taxpayer’ srecords
(continued...)
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inspection of the records by the Comptroller.® Thus, instead of seeking a declaratory judgment and
injunctionrequiring payment of the taxes, the Comptroller could have brought an enforcement actioninthe
Circuit Court againgt the defendants pursuant to 8 13-302. The Compitroller, however, did not pursuethis
remedy.

Inaddition, § 13-303 authorizesthe Comptroller to demand the filing of asalesand usetax return.*

2 (...continued)
are so detailed, complex, or voluminous that an audit of al detalled
records would be unreasonable or impractica, the Comptroller may
compute the sdes and use tax by usng scientific random sampling
techniques.

(b) Enforcement. — If aperson fails to comply with a subpoena or
fals to tedify on any matter on which the person lawfully may be
interrogated, on petition of a tax collector, a circuit court or, if the
subpoena is issued under authority of an orphans court, the orphans
court may pass an order directing compliance with the subpoena or

compdling testimony.”
3 Section 11-504 providesin part as follows:

“§ 11-504. Records.

(& I'n general. — A vendor shal keep:
(1) complete and accurate records of:
(i) dl retail sdesand sdlesfor use; and
(ii) the sdles and use tax collected; and
(2) other records in the form that the Comptroller requires by
regulation, including hills of lading and invoices.
(b) Inspection. — A vendor shal makethe records under subsection
(@ of this section available for ingpection and examination by the
Comptroller a any time during business hours”

* * %

4 Section 13-303 states in pertinent part:
(continued...)
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If the demand is not complied with, 88 13-304 and 13-402 grant to the Comptroller aternate remedies.
Section 13-304 authorizes ajudicia action to require the filing of areturn.® Section 13-402(a) authorizes

the Comptroller to make an assessment utilizing the best informationthe Comptroller has, whatever it may

4 (...continued)
“8 13-303. Notice and demand for return.

If aperson or governmentd unit fals to file a tax return as required
under this article, the tax collector shdl mail the person or governmenta
unit a notice and demand for the return that requires the person or
governmenta unit:

(2) for the sdles and usetax, tofilethe returnand to pay the tax within
10 days after the date on which the noticeismailed . . . .”

Section 13-304 provides asfollows:
“§13-304. Compeling filing of returns.

If aperson failsto comply with a notice and demand for areturn the
tax collector:
(1) may compel the person to make the return; and
(2) if the person fails to make the return, may file an gppropriate
action in acourt of competent jurisdiction.”
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be.® Again, the Comptroller failed to utilize either of these remedies.”

Once the Compitroller invokes one or more of the above-described remedies and makes an
assessment, 8§ 13-508 provides for an “informa hearing” before the Comptroller or the Comptroller's
designee and afind decision by the Comptroller. Section 13-510 authorizes an appeal to the Tax Court
fromthe Compitroller’ sfind decision, and § 13-520 grants full subpoena power to the Tax Court. Section
13-532 providesfor judicid review in the circuit courts of find decisons by the Tax Court.

When the question of exhaugting adminigrative remedieswasraised & oral argument before this
Court, counsd for the Comptroller argued that the usua exhaudtion requirement did not apply becausethe
Tax Court was not authorized to decide condtitutional issues® Counsd’s statement wasin error. Aswe
recently reiterated inMontgomery County v. Broadcast Equities, supra, 360 Md. at 451 n.8, 758

A.2d at 1002 n.8, “[u]nder Maryland |law, administrative agencies are fully competent to resolve issues of

®  Section 13-402(a) providesin pertinent part:
“§ 13-402. Assessment when tax return not filed.

(& In general.—If anctice and demand for areturn is made under
§ 13-303 of thistitle and the person or governmenta unit falsto filethe
return, the tax collector shall:
(1) except as otherwise provided in this section:
(i) compute the tax by udng the best information in the
possession of the tax collector; and
(il) asessthetax due. . . .”

" Section 11-601(c) contains yet another dternative. If the vendor failsto collect and pay the sdlesor
use tax due, the Comptroller may proceed against the buyer.

8 Despiteits name, the Tax Court is not a court; instead, it is an adjudicatory administrative agency in
the executive branch of state government. Kimv. Comptroller, 350 Md. 527,534, 714 A.2d 176, 179
(1998); Shell Oil Co. v. Supervisor, 276 Md. 36, 43-47, 343 A.2d 521, 525-528 (1975).
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conditutiondlity and the vaidity of statutes or ordinancesin adjudicatory administrative proceedings which
aresubject tojudicid review.” See al so, e.g., Josephson v.Annapolis,supra, 353 Md. at 677, 728
A.2d at 694-695; Holiday Point Marina v. Anne Arundel County, supra, 349 Md. at 199-200,
707 A.2d at 834, and cases there cited. The presence of congtitutiona issues does not authorize a party
to circumvent the statutorily prescribed adminigirative remedies. Montgomery County v. Broadcast
Equities, supra, 360 Md. at 450-462, 758 A.2d at 1001-1008. This principle applies to the

Comptroller aswell as private parties.

JUDGMENT OF THE CIRCUIT COURT
FOR ANNE ARUNDEL COUNTY
VACATED AND CASE REMANDED TO
THAT COURT WITH DIRECTIONS TO
DISMISS THE ACTION. COSTS TO BE
PAID BY THE COMPTROLLER.




