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Thetrid court ered in granting Summary judgment by determining, asmeiter of law, thet
the petitionerswere on noticethat their losseswere caused by thelega mapracticeor
fraud committed by thair atorneys, that the petitioners contract clamswere barred by
datuteof limitationsand thair equitabledam precluded by the doctrine of laches where
petitionersaleged that they were kept in ignorance of their cause of action by the actions
and/or omissions of their attorneys, that they relied upon the fiduciary atorney-client
relaionship between themsdvesand thar attorneys, and that they were not advisad by two
subsequently hired attorneysthet they might haveacauseof action againg tharr attorneys.
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legal mal practiceactioninthe Circuit Court for M ontgomery County againgt therespondents, Brown &
Sturm, R. Edwin Brown, P.A.., The Peach Tree Road Investment Co.,* Rex L. Sturm, PA., R. Edwin
Brown, Esquire, and Rex L. Sturm, Esquire. Thecircuit court granted the respondents motion for
summary judgment on thegroundsthat the petitioners law damswerebarred by the gpplicable satute
of limitationsand their equity clamswere barred by laches. A divided pand of the Court of Specia

Appedsaffirmed. Frederick Road Limited Partnership v. Brown and Sturm, 121 Md. App. 384, 710

A.2d 298 (1998). ThisCourt granted certiorari to addresstwo issues. whether thetrial court erredin
granting summary judgment by determining, asmetter of law, thet the petitionerswere on noticethat their
losseswere caused by thelega madpractice or fraud committed by their attorneysand whether thetrid
court erred in granting Summeary judgment on thegroundsthat the petitioners  contract daimswerebarred
by statute of limitations and their equitable claim precluded by the doctrine of |aches.

Weshdl hold that summary judgment in thiscasewasinappropriate. Accordingly, weshall
reverse the judgment of the Court of Special Appeals.

l.

In1981, with thegod of minimizing potential edtate and gift taxes, Mr. W. Lawson King and Mrs
CorddiaE. King (“theKings’) sought totransfer 438 acresof farm land in Montgomery County, known
asthe“King Farm,” to thair three children. To accomplishthisgod, the Kings sought legal advice from
therespondent, R. Edwin Brown, Esquire, (“ Brown™), aMontgomery County red estateatorney, who
had been engaged in the private practice of law for more than thirty (30) yearswith aprimary focusin

condemnation and other land valuation cases. Mr. King had known Brown sncehigh school, and Brown

! The Peach Tree Road Investment Company was the corporatetitle of R. Edwin Brown, PA.
When this suit was filed, the Peach Tree Investment Company had forfeited its charter.



had previoudy represented Mr. Kingin aland condemnation caseinthe 1970's. TheKingsalso sought
accounting andfinancid advicefromtheir certified public accountant, Mr. Augugt C. Bonsall (“Bonsdll”).

Brown and Bonsall began working together to estimate the value of theland and calculate the
potentid taxes. Bonsall bdieved thevaue of the King Farm was between $20 million and $100 million.
Brown bdlieved that the King Farm could be vaued & much lessand result in Sgnificant tax savings, if the
famweregppraised usng a“farm-useonly” vauation. Browntherefore, after procuring threegoprasas
of theKing Farm, each of which, at hisingtruction, valued the property for “farm-useonly,” received
esimatesfor thefarm at between $515,000 and $720,000. Tojudtify thisprice under the varioustax
codes, Brown proposed that theKings place athree-year “farm-useonly” easement ontheproperty. This
method, he assured the Kings and their children, would comply with gpplicable provisons of the federd
and local tax codes, and result in significant tax savings.

Bonsall discussed theaccounting and legd particularsof the planwith G. VanVdsor Wolf, Esquire
(“Wadlf"), whom he contacted for that purpose. TheKingshad often consulted Walf for legd and edtate
planning advice. Wolf disagreed with Brown'sadvice, cdling it “badly flawed” from an estate planning
perspective. Thereafter, Wolf and membersof hislaw firm, Piper & Marbury, met with Mr. Kingto
discussdternativesto theplan and to explaintheir view that any taxeswould be based, not onthevaue
of theland with thetemporary agricultural eesement, but onthe*fair market value’ of thefarmat its* highest
and besu2” Wolf proposed severd dternative plans, findly advisng Mr. King thet acharitablelead trust
would bethe most advantageous estate-planning vehicle. Mr. King authorized Wolf to prepare sucha
trust for his consideration.

After baing informed that Mr. King hed consulted with Wolf, who disagreed with hisplan, Brown
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met with Mr. King and reassured him that salling the property with afarm-use only easement would be
legitimate under thetax codesand, what' smore, would bethe mogt beneficid method, from atax savings
pergpective, of trandferring theland. Persuaded by Brown, and without noticeto Walf or hislaw firm, the
Kings decided to proceed with Brown’s advice.* Thus, on February 5, 1982, King executed adeed
transferring approximately 418° acres of the King Farm to two limited partnerships created by the King
children: (1) Frederick Road Limited Partnership, for which the petitioner, Mrs. Aschenbach, served as
generd partner; and (2) Field Farms Limited Partnership, for which the Kings other children served as
generd patners? Thetotd saepricewas $596,942.95, representing theaverage of thethree“farm-use
only” appraisals.

Mr. King subsequently discharged Wolf asthe couple satorney. Inreply, Wolf wrotealengthy
|letter to Mr. King, with acopy to Brown, expressng concern about the potentia tax consaquences of the
property trandfer transaction. Wolf believed thet thefair market vaue of thefarm could be between $27
million and $54 million and that the sdle could lead to serioustax consequences. In theletter, Wolf
explained:

“[A]s of the present moment | either know or have every reason to believe that the

property you recently transferred to your children for $566,434.13 [sic] did not havea

"far market value'--whichisthetest under dl threeof thefederd tax laws, towit, income,
gift and estate--of that amount or anywhere near it. On the contrary, ... the true vaue of

2Brown, perhgpsto addresstheKings' concerns, extended thethree-year agricultural easement
to five-years.

3The contract covered 418 acres out of the 438 acrefarm because Mr. King wanted to retain the
family home and a surrounding 20 acres temporarily.

“William King and Elizabeth Jacobs, the generd partnersof Feld FarmsLimited Partnership, are
not parties to this appeal.



that land for federal estate tax purposesisfar, far in excess of $1,500 an acre.
“I have been advised by avery knowledgesble, experienced and responsble person who
iswholly familiar with the property ... thet a the very leest the"homefarm” astrandferred

to the childrenisworth $1.50 asquarefoot or $65,340 anacre. That is, for 418 acresthe
minimum federd incometax va uation might well bein the neighborhood of $27,312,000.

* % % %

“According to our figuresif the Internal Revenue Sarvice should usewhat | was advised

tobea"redidic" vaue of the property per acre, that is $3.00 per square foat, or atotd

of $64,624,240, thefederd gift tax which you and Mrs. King would have to come up with

would be approximately $33,943,000 in cash....”

After recavingtheletter, theKingsandther childrenimmediately cdled amegtingwith Brownto
discussWoalf' sconcerns. Again, however, Brown unequivocally assured them thet thetransaction ashe
proposed it was legitimate and that Wolf’ s warnings were simply a difference of professional opinion.

Soon after the sdle, however, Brown had difficulty recording the deed in the Montgomery County
landrecords. Montgomery County officia sbelieved that the sd e price, upon which the County transfer
tax would beimposed, wasfar below thefar market value of thefarm. An Assstant County Attorney
advisad Brown that the State Department of Assessment and Taxation (“SDAT”) had gppraised thefarm,
asof March 16, 1982, without improvements, & approximatey $9 million. Despitethe SDAT gppraid,
Brown again assured the Kings that the transaction was legitimate and thet the problems with the county
would be resolved without the payment of additiona taxes. Brown' sadvice soon proved to be correct;
thereafter, Brown successfully recorded the deed inthe county recordswithout either modifyingthesde
priceor payingany additiond taxes. Thus, in December of 1982, with confidencein Brown' sadvice, the

Kings conveyed the remaining 20-acre homestead to their children for the stated consideration of

$248,100, again based upon the farm-use only appraisals.



Mrs Kingdiedin 1983 and Mr. Kingin 1985. Soon after their deaths, the IRS began invedtigating

the property trandfer transaction. Brown, onbehaf of theKing children, reponded tothe IRSinquiries,

a al timesdefending the transection aslegitimate. 1n July and August of 1987, however, the IRSissued

adeficiency assessment, totaing more than $68 million in taxesand pendties, againg the estates of the

Kings aswdl asthe King children. The IRS Sated that the * underpayment of tax” was*“dueto avauaion

underpayment which waslessthan 40 percent of the correct vaue.” TheKing children, however, were

not particularly concerned about the deficiency notices because Brown had told them to expect an IRS

chalenge. Atthe sametime, Brown advised them that the challenge would be resolved without the

payment of additional taxes.”

Brown represented the King childrenin thetax matter on areverse contingency basis® Because

*The affidavit of Conrad V. Aschenbach, spouse of the petitioner, F. Lois Aschenbach, states:

“When the notices of deficiency wereissued, thefamily wasnot unduly concerned,
because Mr. Brown had indicated that achalenge by the Internd Revenue Servicewas
aposshility, and that he had been prepared dl dong to addresstheissue, should it arise.
Upon recapt of thenoticesof deficiency, Mr. Brown once again reassured thefamily thet
thetransaction waslegitimate, and that the controversy with the Internd Revenue Sarvice
would be resolved without the payment of additional taxes.”

*On July 21, 1987, the King children retained Brown & Sturm to represent them beforethe IRS.

At that time, however, no ord or written agreement was made regarding Brown & Sturm’ sfeefor the
representation. Without darifying thefee arrangement with the King children, Brown & Sturm provided
legdl servicesthat induded, consulting extensively with tax counsd regarding many aspectsof thelitigation,
preparing pleadingsfor filingintheU.S. Tax Court, and reviewing IRS pleadingsin thelitigation.
Subsequently, Brown proposed that the King children pay hislaw firm an eight percent (8%) interestin
revenues generated by the King Farm in perpetuity for hisrepresentation of themin federd tax court. In
aletter dated September 11, 1987, the King Children regjected thisproposd. Instead, the King children
asked Brown to hill them on an hourly basis. Brown refused, ingsting on areverse contingency fee
agreament towhich, in January of 1988, the King children ultimatdy agresd. Under thetermsof thereverse
contingency agreement, the King children agreed to pay Brown and hislaw firm ten percent (10%) of the

(continued...)



Brown had never argued acaseinthefedera tax court, he requested and received permission fromthe
King childrento hire CharlesBurton, Esquire (“Burton™), an experienced tax litigetor. TheKing children
agreed to compensate Burton a $125 per hour. The King children aso agreed to hirefour independent
goprasarsto retroactively assessthe“far market vaue' of the property. When completed, eech gppraid
wassubgtantidly higher than Brown' spre-sde estimatesand subgiantialy lower thanBonsdl and Wolf's
pre-sde estimates. Thefour gppraisers assessed the fair market vaue of the King Farm at $6.2 million,
$10.4million, $5.1 million, and 4.9 million, respectively, averaging goproximetely $6.7 million. Both Brown
and Sturm believed that these gppraisaswere good and would stland up &t thetrid intax court, but they
did not abandon their primary position that the original land valuation plan was legally correct.
In December of 1988, two weeksbeforethe scheduled trid in tax court, Brown advisad the King
children to settlethe casefor $20 millionin taxesand pendties Brown’ ssolereason for thisadvice weas
that the IRSfiles contained acopy of the June 30, 1982 |etter from Wolf, and Brown believed that this
compromised dl of hisdefenses. Neither Burton, the King children’ stax attorney, nor Brown attempted
to challengetheadmissibility of theletter intax court. Moreover, & notimeduring therepresentationin
tax court or theresfter did Burton or Brown advise the King children that they may have acauseof action
agand Brown for negligent advice. Later that month, the King children decided to take Brown' sadvice

and settled with the IRSfor the recommended $20 million.” Pursuant to the reverse contingency

5 :
(...continued)

difference between the deficency assessment and pendties and the amount of taxesthat were ultimatey

paid, if any. In addition, the King children agreed to pay Brownand hislaw firm five percent (5%) of any

reduction in penalties assessed for alleged fraud.

"The settlement resulited in acompromised gift tax lidhility of goproximatdy $10 millionand $10
(continued...)



agreament, the settlement resulted inlegal feesowed to Brown and hislaw firmin excessof $4.8 million.®
The King children also owed Burton $30,000.

Brown continued to represant the King children in dl mattersrdated to thefarm, induding asssing
themwith borrowing $20 million, from abank, secured by the King Farm to pay the IRS, and asssting with
the establishment of an $11 millionline of credit to sarvicethe det. The attorney’ sfees and bank loanwere
to be satidfied from the proceeds of the sde of the King Farm, of which Brown & Sturmwasthe sole agent
for recaipt of offersor plansfor purchase, and controlled dl negotiations concerning digpogtion of theKing

Farm. Additionaly, Brown recommended that the King children retain yet ancther atorney, Bayard Z.

; .
(...continued)

milliondlocaed tointerest. Thisamount was much lessthan thetax amount predicted by Woalf inhisJune

30, 1982 |etter, “minimum” ($27,312,000) and “ redigtic” ($33,943,000), and obvioudy much morethen

that predicted by Brown.

8At that time, however, the King children were unableto pay Brown'slegd fee Thus, on March
2, 1989, the parties executed an addendum to the retainer agreement, by which the King children agreed
to pay ten percent (10%) per annuminterest to defer thefee. Over the next severd years, the King children
paid Brown & Sturm approximately $1.6 million, all of which was credited to interest.

Whilethisgpped was pending, the respondents brought suit againg the petitionersin the Circuit
Court for Montgomery County to collect the $4.8 millionin lega feesplusdl interest due under the
agreement. On February 17, 2000, finding: (1) that aconfidential relationship existed between the
respondents and the petitioners at the time that the Retainer Agreement was executed; (2) that the
respondents attempted to take “ unfair advantage of the [ petitioners] by overreaching;” (3) that the
respondentswere* coercivein natureand deprived the [ petitionerg| of theahility to chooseafeeagreament
that wasinther bestinterest;” (4) thet therespondents* acted contrary to the Rules of Prafess ond Conduct
and the dandard of professond practice by failing to determine the reesonable exposure of the [petitionery
totax lighility and failing to use that amount asthe benchmark figurein the Retainer Agreement;” and (5)
that respondentsfailed to sugtaintheir burden of demondrating thet thefeearrangement wasvoluntary and
fair, the Circuit Court for Montgomery County entered judgment in favor of the defendants. Brown &
Surm, et d. v. Frederick Road Generd Partnership, et d., Civil No. 158302, Memorandum Opinion and
Order, (Mont. County, Feb.17, 2000). That judgment is currently on apped to the Court of Specid
Appeals.




Hochberg (“Hochberg”), toingtitutealega malpracticeclam againg Wolf and Piper & Marbury. As
Brownviewed it, therdease of theletter to thel RS by Wolf or membersof hislaw firm, wasabreach of
theattorney-dient privilege and the direct and proximate cause of the $20 millionin damages sustained by
the King children. Following Brown’s assurances, the King children hired Hochberg and filed the
malpractice claim against Wolf and Piper & Marbury in the Circuit Court for Montgomery County.

Brownremained actively involved with Hochberg inthemal practice suit against Wolf and Piper &
Marbury. Hochberg' sinitid engagement | etter wasactualy addressedto Brown & Sturm, and Hochberg's
firg meeting onthemd practicematter waswith Brown. Moreover, much of Hochberg' sinvestigationwas
basad upon information provided to him from Brown & Sturm'sfiles Hochberg dso sent Brown & Surm
theorigina complaint for review and comment beforefiling. At no time did Hochberg, Brown, or any
member of Brown & Sturminform the King children that they may have acause of action againgt Brown
individually or against the law firm of Brown & Sturm.

In May of 1991, the attorney representing Wolf and Piper & Marbury, George Bedll, Esquire
(“Bedl”), sent Hochberg aletter stating, among other things, that Wolf and Piper & Marbury had done
nothingwrong, andthat if theKing childrenwereharmedinany way it wastheresult of Brown & Sturm's
bad advice and estate counseling. Hochberg sent acopy of theletter to Brown, but neither Brown nor
Hochberg shared this letter with the King children.

On October 21, 1992, the Circuit Court for Montgomery County granted Wolf and Piper &
Marbury’ s motion for summary judgment. That court reasoned that Wolf’ sletter would have been
inadmissbleinthefederd tax case, and that, evenif itwereadmissble, theletter wasnot thelegd cause

of any damege suffered by the King family. Ingeed, the circuit court srongly suggested thet the damages
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sugtaned by theKing children weretheresult of twothings 1) Brown & Sturmy’ sbad advice, dating back
to theinception of the property trandfer salein 1981; and 2) Brown' sfailureto object to theadmissibility
of theletter beforethetax court. Spedificaly, withreferencetotheadmisshility of theletter, thetria judge,
Judge Messitte, opined: “[Bly the dightest exertion of effort by Plaintiffs or their counsd, they could have
prevented the document from ever coming into evidencein thefirst place.” SeeKing v. Davis, Civ.
N0.82446, dip opinion a 13 (Cir. Ct. Montgomery County, Oct. 21, 1992). Thepetitionersnoted atimey
appedl to the Court of Special Appeds. Adopting the reasoning of thetrid court, that court, in an
unreported opinion, affirmed the summary judgment order.’

TheKing children subssquently discharged Brown & Sturm astheir atorneysand, in May of 1995,
amog saven yearsafter thefind settlement withthe IRS; filed the present cause of action in the Circuit
Court for Montgomery County. Init, they sought damagesfor therespondents legal mdpractice, fraud,
civil conspiracy, breach of fiduciary duty, and aiding and abetting.™® They aso sought equitablerdief; in
particular, the rescission of the retainer agreement, including subsequent amendments to that agreemen

TheCircuit Court granted therespondents motionfor summeary judgment onal counts, ruling thet
al were barred by the applicable statute of limitations and/or by laches. The court reasoned:

“[TheKing children] necessarily knew at [the] point of find settlement [withthe

*Thepdtitionersin the case sub judice did nat participatein thet appedl. 1t wasbrought by William
. King and Elizabeth Jeanne Jacobs, the other two King children, aswell asrepresentatives of theKings
estates and the trustees under trusts created by the wills of W. Lawson King and CordeliaE. King.

Bonsal and hisaccounting firm were dso named as defendantsin thisaction. In September of
1996, the court granted their mation for summary judgment and dismissed the petitioners damsagang
them. Petitioners do not appeal from that order.



IRS that the representations and promises made by [Brown & Sturm| regarding avoidance
of additional taxes had not and would not ever be realized.”

“In short the undisputed factsindicated thet [the King children] were or should have
been put on notice, at least at that point in time [when they settled with the IRSfor $ 20
million] such that areasonable person would have madereasonableinquiry asto thecause
of action against [Brown & Sturm].”

A divided Court of Specid Appedsdfirmed. Frederick Road Limited Patnershipet. d., v. Brown

& Sturm, et al.,121 Md.App. 384, 710 A.2d 298 (1998). The majority of that court reasoned:

“[ T]hecondusonisinescgpablethat thecourt properly granted summary judgment. Once
appdlantssattled thetax case, they had actud knowledgeof sufficient materia factsgiving
risetotheir damsagang gopdlees. Appdlants attempt to* shoot themessenger,” by filing
suit against Wolf and Piper [& Marbury] for allegedly exposing appellees flawed tax
drategy, did not toll thestatute of limitations. Appelants reasoning astoinquiry noticeis
plainly flawed; they stretch the discovery rule beyond its breaking point.”

Id. at 408-409, 710 A.2d at 310. Asto the equitable claims, that court held:

“[W]eagreewiththetrid court that appelants equitable dlaim should have been brought

within threeyears of gopdlantsbang placed on inquiry natice of thefacts and drcumdtances

underlyingtheclam. Therefore, wehold that thetrid court wascorrect in concluding thet

laches barred appellants’ equitable claim for rescission.”

Onejudge dissented on the bad sthat areasonablejuror could find that the respondents“ created a
amoke screen to obscure thelr own potentid ligbility.” 1d. &t 423, 710 A.2d at 317 (Kenney, J. dissenting).
He concluded:

“Thisdoesnot gopear to beagtuation inwhich gopdlantstruly dumbered, but if they have,

an inference could be drawn that they were purposdy lulled to deep, if not sedated, by

extended and diversionary litigation encouraged by [the respondents].”

Id. at 425, 710 A.2d at 318.
Thepetitioners motion for reconsideration wasdenied. Theregfter, the petitionerstimely fileda

Petition for Writ of Certiorari, which we granted to consider the important issues this case presents.

10



.

InthisCourt, the petitioners contend thet the intermediate gppellate court erred in afirming thetrid
court’ sgrant of summary judgment on limitationsand lachesgrounds. They arguethat therearegenuine
issuesof materid fact which thetrier of fact must resolve, i.e, asto when they knew or should have known
that their losses were caused by the respondents’ legal malpractice or fraud. They contend:

“Atadl timesduring this attorney-dient rd ationship, [the petitioner] and her sblingsplaced

completetrust and confidencein Brown & Sturm, and relied wholeheartedly upon Brown

& Sturm’sadvice. Until JudgeMessitteissued hisopinionin thelega malpractice case

againg Wolf and Piper & Marbury, [the petitioner and her sblings] never redlized, nor

undergtood, the ma practice and deception perpetrated by [the respondents] throughout the
courseof their representation of [the petitioners], believing instead that Wolf and Piper &

Marbury had committed the malpractice.”

Alternatively, the petitionersurge this Court to adopt the* continuousrepresentationrule” - Thisis
arule, they argue, that many Sates have adopted to toll the satute of limitationsin legal mapractice actions
until thelegd representation iscomplete, evenwhenthe client may beaware of the attorney'snegligence.

Citing Hecht v. Resolution Trust Corp., 333 Md. 324, 337-338, 635 A.2d 394, 401 (1994), they arguethat

the continuousrepresentation ruleisanaturd corallary to the“ continuous course of treatment rule’ as gpplied

inmedicad mapracticecases. Further, relyingon Desser v. Woods, 266 Md. 696, 708-709, 296 A.2d 586,

593 (1972) and Herring v. Offutt, 266 Md. 593, 600-601, 295 A.2d 876, 880-81 (1972), the petitioners

submit that the continuous representation rule embodiesthe principle that one deding with afiducary hes
no ‘ duty to makeinquiry that the confidentia relationship hasbeen abused during the continuation of thet
relationship,”” a standard that should be applied in this case.

The petitionersassart that, in any event, thetrid court erred in granting summary judgment infavor
of therespondentson the groundsthat the contract dlamswere barred by limitationsand theequitablerdlief
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waspreduded by thedoctrineof laches. Inurging thisCourt to reversethejudgment of the Court of Specid
Appeals, they argue:
“[tf]hereisnojudiceindlowing Brown & Sturmto: provide negligent adviceto thar dients;
causemillionsof dollarsindamages, ddiberatdy cregtediversonary litigationto prevent the
discovery of their own wrongdoing; seek shelter from redress by asserting astatute of
limitations defense, and a the sametime, be ableto suethevery dientsthey so egregioudy
harmed for approximately $8 millionin attorney feesand interest (after having paid
approximately $1.6 million), because they made the retainer agreement a specialty.”

Therespondentsseeit much differently. They arguethat thetrid court and theintermediate gppdlate
court reeched the correct result. Asthey seeit, an action isdeemed to accrue on the date when the plaintiff
knows, or with the exercise of reasonable diligence, reasonably should have known of the wrong.
Maintaining that they are innocent of ma practice and fraud, they contend that in 1982, 1985, 1987, and
1988, therewere“ saverd discreteevents’ that were sufficient to put the petitionerson “inquiry notice” of a
potential cause of action. Moreover, they arguethat the circuit court’s summary judgment order on the
groundsthat the petitioners law clamswerebarred by the satute of limitations and the equity dams by
lachesisespecidly appropriate where*threeimportant witnessesare deed: Lawson King, CorddiaKing
and G. van Velsor Wolf.”

Therespondentsdso arguethet, evenif this Court wereto goply the* continuous representation rule”’
inthiscase, the petitioners cause of action would dill fail because, asthey seeit, the petitionershaveignored
the parametersof the* continuous courseof treetment” rule. Therespondentsarguethat, when apatient or
client learns or should havelearned of the harm resulting from the dleged md practi ce during the course of

the physician/patient or attorney/client relationship, the statute of limitations runsfrom the time that

knowledge, actud or condructive, isacquired, and isnot tolled until therdationship ends. Moreover, they
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contend that, becausethe petitioner hired anew atorney, namdy Hochberg, to represent theminthelega
mdpracticedam againg Wolf and Piper & Marbury, therepresentation was not “ continuous’ and, therefore,
the rule simply does not apply.*

We agree with the petitioners. Without presupposing that the respondents have engaged in
md practiceor any other wrongdoing, our review of therecordinthiscasereved saufficient factsto generate
agenuine dispute of materid fact and, thus, ajury issue, on the key e ements of whether, and when, the
petitionerswere on notice of acause of action againgt the respondentsand whether, once on notice, the
petitioners acted diligently to protect their rights. Therefore, we shall reverse.

[1.

Summary judgment practiceinthissateisgoverned by Maryland Rule2-501. It dates inrdevant
pat, "[t]hecourt shdl enter judgment infavor of or againg the moving party if themaotion and regoonse show
that thereisno genuine dioute asto any materid fact and that the party in whosefavor judgment isentered
isentitled to summary judgment asametter of law." Rule2-501(e). Summary judgment isnot asubditute

for trid. Goodwich v. Sinai Hosp. of Batimore, Inc., 343 Md. 185, 205, 680 A.2d 1067, 1077 (1996).

Thefunction of thetrid court at the summary judgment sageisto determinewhether thereisadigpute asto

amaterid fact sufficient torequireanissueto betried. Grossv. Sussex, Inc., 332 Md. 247, 255, 630A.2d

1156, 1160 (1993); Foy v. Prudentia Insurance Company of Americaet d., 316 Md. 418, 422,559 A.2d

1 Therespondents dso argue that the petitioners did not presarve for appellatereview theissue
relatingtotheagpplicability of the® pecidty” satutecf limitations, and that theintermedi ate gppe late court
was correct when it held thet, even if theissue were preserved, the petitioners argument lacked merit.
Having conduded that amaterid issueof fact exigsasto whether the petitionerswereon notice of acause
of action, we need not and, therefore, shdl not addresswhether the Satute of limitationsfor agpedidty is
applicablein this case.
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371, 373 (1989); Coffey v. Derby Sted Company, 291 Md. 241, 247, 434 A.2d 564, 568 (1981). Thus

an gppdlaecourt’ sreview of thegrant of summary judgment involvesthe determination whether adispute

of materid fact exiss, Gross, 332 Md. a 255, 630 A.2d at 1160; Besdtty v. Tralmagter, 330 Md. 726,

737,625 A.2d 1005, 1011 (1992), and "whether the trial court was legally correct." Heat & Power

Corporetionv. Air Products& Chemicals, Inc., 320Md. 584, 591, 578 A.2d 1202, 1206 (1990) (citations

omitted). Evidentiary matters, credibility issues, and materid factswhich arein dispute cannot properly be

disposed of by summary judgment. See Aittman v. AtlanticRedty Co,,  Md.__,  , A2d___,

____ (2000)[dip op. at 23] (recognizing that “Maryland law...nas not viewed the function of summary

judgment to be determining whether anissueis genuine based on credibility.”); Hartford Ins. Co. v. Manor

[nn of Bethesda, Inc., 335Md. 135, 144, 642 A.2d 219, 224 (1994); MerchantsMtg. Co. v. Lubow, 275

Md. 208, 217, 339 A.2d 664, 670 (1975). Ingteed, atrid court reviewing amation for summary judgment
must ask whether thereexigsagenuinedigoute asto amateria fact and, if not, what theruling of law should
be upon those undisputed facts Brewer v. Mde, 267 Md. 437, 442, 298 A.2d 156, 160 (1972). If thefacts
aresusoeptibleof morethan oneinference, the materidity of that arguablefactud dispute must bejudged by
looking to theinferencesthat may be drawvnin alight most favorableto the party againgt whom the motion
iIsmadeandinthelight leest favorableto themovant. Id.; Dietzv. Moore, 277 Md. 1, 4-5, 351 A.2d 428,

431 (1976); ImpaaPlainum, Ltd. v. ImpalaSdes(U.SA.), Inc., 283 Md. 296, 326, 389 A.2d 887, 904-

905 (1978).
A grant of summary judgment isappropriatewherethe satute of limitationsgoverning the actionat

issuehasexpired. Maryland Code (1973, 1998 Repl. Vol.) § 5101 of the Courtsand Judicial Proceedings
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Artide® providesthat “[] civil action a law shall befiled within threeyears from the dateit accruesunless
another provision of the Code provides a different period of time within which an action shall be
commenced.” Thissectionreflectsthe Generd Assembly’ sjudgment of what congtitutesan adequatetime
for aperson of ordinary diligenceto bring an action and isintended to promotefarnessand judicid economy.

Pennwalt Corp. v. Nagos, 314 Md. 433, 437, 550 A.2d 1155, 1157-58 (1988); Rercev. JohnsManville

Sales Corp., 296 Md. 656, 665, 464 A.2d 1020, 1026 (1983). In Pierce, supra, this Court explained:

“The adoption of gatutes of limitation reflectsapolicy decison regarding what congtitutes
an adequate period of timefor aperson of reasonable diligenceto pursueaclam. Such
datutes are desgned to balance the competing interests of each of the potentid partiesas
well asthesodidd interestsinvolved. Thus, oneof the purposesof such datutesisto assure
fairnessto a potential defendant by providing a certain degree of repose. Thisis
accomplished by encouraging promptnessin prosecuting actions, suppressing staleor
fraudulent clams, avoiding inconvenience that may stem from delay, such asloss of
evidence, fading of memories, and disgppearance of witnesses, and providing thedbility to
plan for the future without the uncertainty inherent in potentid liability. Another basic
purposeisto prevent unfairnessto potentid plaintiffsexercisng reasonablediligencein
pursuing aclaim. Still another purposeisto promote judicial economy.”

296 Md. at 665, 464 A.2d at 1026. See also, Pennwalt, supra, 314 Md. at 437, 550 A.2d at
1157-1158.

Y et thequegtion of accrud in85-101 isleft tojudicid determination. Bierce, supra, 296 Md. at 664,

464 A.2d at 1025; United Parcel v. People’'s Counsel, 336 Md. 569, 579, 650 A.2d 226, 231 (1994);

Poffenberger v. Rissr, 290 Md. 631, 633, 431 A.2d 677, 679 (1981); Goldgein v. Potomac Elec. Power

Co., 285Md. 673, 684, 404 A.2d 1064, 1069 (1979); Harig v. Johns-Manville Products, 284 Md. 70, 75,

394 A.2d 299, 302 (1978). Thisdetermination may be based solely on law, solely on fact, or ona

“Unlessotherwiseindicated, dl references areto Maryland Code (1973, 1998 Repl. Val.) of the
Courts and Judicial Proceedings Article.
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combination of law and fact, and isreached after careful consderation of the purpose of the gatute and the

factstowhichitisgpplied. Poffenberger, supra, 290 Md. a 634, 431 A.2d a 679. Asthis Court explained

in Pierce, supra:
“Satutesof limitation find their judtification in necessty and conveniencerather thaninlogic.
They represent expedients, rather thanprinciples. Thus, thedetermination of whenacause
of action accruesis properly made with referenceto the rational e underlying statutes of
limitation.”
1d. at 664-65, 464 A.2d 1025-26. (citations omitted).
Recognizing theunfairnessinherent in charging aplaintiff with dumbering on hisrightswhereit wes
not reasonably possbleto have obtained natice of the nature and cause of an injury, this Court has adopted

the discovery ruleto determinethe date of accrua. Hann v. Claybrook, 130 Md. 179, 186-87, 100 A.83,

85-86(1917). Thediscovery ruletollstheaccrua of thelimitations period until the timethe plaintiff
discovers or through theexercdse of duediligence, should have discovered, theinjury. Thus, beforeanaction
Issad to have accrued, aplaintiff must have natice of the natureand cause of hisor her injury. See, Pennwalt,
upra, 314 Md. a 453, 550 A.2d at 1165-66 (holding that limitations do not begin to run until a plaintiff

knows or reasonably should know the nature and cause of hisor her harm.). See d s, United Parcd, supra,

336 Md. a 579, 650 A.2d a 231 (holding that “ a cause of action ‘ accrues within the meaning of 85-101
when ‘the plaintiff knows or should know of theinjury, its probable cause, and ... [the defendant’ 5]

wrongdoing....””)(citing Hecht, supra, 333 Md. a 336, 635 A.2d a 400). Aware that the question of notice

generdly requiresthe baancing of factua issues and the assessment of the credibility or beievability of the

evidence, this Court in O’Harav. Kovens, 305 Md. 280, 530 A.2d 1313 (1986), made clear:

“whether or not the plaintiff'sfalureto discover hiscauseof actionwasduetofalureonhis
part to useduediligence, or to thefact that defendant so concedled thewrong that plaintiff
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wasunableto discover it by theexercise of duediligence, isordinarily aquestion of fact for
thejury.”

I1d. at 294-295, 503 A.2d at 1320. (citations and internal quotations omitted).
Today, thediscovery ruleordinarily gppliestodl actionswherelimitationsaregoverned by thethree

year datute of limitations, see, Poffenberger, supra, 290 Md. a 635, 431 A.2d a 679, and haslong goplied

in al manners of malpractice litigation. See, e.g., Calahan v. Clemens, 184 Md. 520, 41 A.2d 473

(1945)(negligent design and congtruction); Wadmanv. Rohrbaugh, 241 Md.137, 215 A.2d 825 (medical

malpractice). Leonhart v. Atkinson, 265 Md. 219, 289 A.2d 1 (1972) (accountant malpractice);

StedworkersHolding v. Menefee, 255 Md. 440, 258 A.2d 177 (1969) (architect ma practice); Mattingly

v. Hopkins, 254 Md. 88, 253 A.2d 904 (1969) (civil engineer ma practice); Mumford v. Staton, Whaey

& Price, 254 Md. 697, 255 A.2d 359 (1969) (attorney malpractice).
Maryland hasa so recognized the “continuationof events’ theory, acorallary accrud doctring which
sarvesto toll the statute of limitations where a continuous rel ationship exists between the parties. For

example, inW., B. & A. Elec. R.R. Co. v. Moss, 130 Md. 198, 100 A. 86 (1917), acaseinvolving

compensation for services for an extended time, we said that

“in caseswherethereisan undertaking which requiresacontinuation of services, or the

party'sright depends upon the happening of an event in the future, the Satute beginsto run
only from the time the services can be completed or from the time the event happens.”

Id. at 204-05, 100 A. & 89. (emphedsadded). Smilarly, inVincent v. PAmer, 179 Md. 365, 19 A.2d 183

(1941), where an employee sued his employer on an agreement to share profits, we said that

“[w]here acontract does not mention the period of employment, and the claim of the
employeeishbasad upon ‘continuousemployment,' indicating one entire contract, eventhough
thework may beinterrupted from timeto time, the statutewill not run until the completion
of the contract.”
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Id. a 374, 19 A.2d a 189. (citation omitted) (emphasisadded). Moreover, in Wadman v. Rohrbaugh, 241
Md. 137, 215 A.2d 825 (1965), acaseinvolving acontinuous course of treetment by a physician we noted
that
“if thefacts show continuing medicd or surgical trestment for aparticular illness or condition
inthecourseof which thereismal practice produding or aggravating harm, the cause of action

of the patient accrues a theend of the trestment for thet particular iliness, injury or condition,
unlessthe patient sooner knew or reasonably should haveknown of theinjury or harm....”

Id. at 142, 215 A.2d a 828 (emphasisadded).”®  The reasoning underlying each of these casesistha a
relaionship whichisbuilt on trust and confidence generdly givesthe confiding party theright tordax hisor
her guard and rely on the good faith of the other party so long asthe rdationship continuesto exis. The
confiding party, in other words, isunder no duty to make inquiries about the qudity or bonafidesof the
services received, unless and until something occurs to make him or her suspicious.

Fraud perpetrated by an adverse party may aso serveto postponethe accrud date of acause of

action. See 8 5-203 of the Courts & Judicial Proceedings Article. That section provides:

By theenactment of Maryland Code (1973, 1998 Repl. VVal.) 8§ 5-109 of the Courtsand Judicia
Proceedings Artide, the Generd Assambly has aborogated the common law continuous course of trestment
ruleasit rdlates gpecificaly to medicd mapracticedams Hill v. Fitzgerad, 304 Md. 689, 698, 501 A.2d
27, 31-32 (1985). Section 5-109 provides, in pertinent part:

(@ Limitations- Anactionfor damagesfor aninjury arisng out of therendering
of or falureto render professona servicesby ahedth care provider, asdefined
in 8 3-2A-01 of this article, shall be filed within the earlier of:

(1) Five years of the time the injury was committed; or

(2) Three years of the date the injury was discovered.
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“If the knowledge of acause of actioniskept fromaparty by thefraud of an adverse party,
the cause of action shall be deemed to accrue a the time when the party discovered, or by
the exercise of ordinary diligence should have discovered the fraud.”

Thissectionisremedid in nature. See, Galsz v. Greater Batimore Medicd Center, 313 Md. 301, 323-24,

545 A.2d 658, 669 (1988). It waspassed by the Generd Assembly for the purpose of enabling the plaintiff
inanactiona law to sat up thefraud of the defendant in order to avoid apleaof limitations. Piper v. Jenkins,

207 Md. 308, 315, 113 A.2d 919, 922 (1955); Herring v. Offutt, 266 Md. 593, 599, 295 A.2d 876, 880

(1972). Section 5-203 does not require that the defendant commit afraud distinct from that initially
committed for the purpose of keeping the plaintiff inignorance of hisor her cause of action. Instead, by its
ownterms 8 5-203ismadeto gpply in those caseswhere two conditionsare met: (1) the plaintiff hasbeen
kept in ignorance of the cause of action by the fraud of the adverse party, and (2) the plaintiff hes exercised

usud or ordinary diligencefor thediscovery and protection of hisor her rights. See, Piper v. Jenkins, 207

Md. a 318, 113 A.2d a 924 (1955); Metteev. Boone, 251 Md. 332, 338-39 247 A.2d 390, 394 (1968).

Asto the latter, this Court, in O’ Hara, supra, explained:

“Naticeisnat limited to actud knowledge of thefraud. Nor doesit meen discovery of proof
which, if beieved, would, in the opinion of counsd, takethe caseto thejury on the merits.
It isnot limited to admissible evidence....

“[B]eing ‘on notice’ means having knowledge of circumstances which would cause a

reasonable personinthe position of the plaintiffsto undertake aninvestigation which, if

pursued with reasonable diligence, would have led to knowledge of the aleged fraud.”
305 Md. at 301-302, 503 A.2d at 1324.

Conggent withthe continuation of eventstheory and the Generd Assambly’ sintention thet the Satute
of limitationsfor fraud betalled, this Court in Herring, Supra, held thet, whereaconfidentia rdationship exiss

betweenthe parties, fail ureto discover thefactscondtituting fraud may toll thestatuteof limitations, if: (1) the
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relaionship continues unrepudiated, (2) thereisnathing to put theinjured party oninquiry, and (3) theinjured
party cannot besaid to havefalled to useduediligencein detecting thefraud. 266 Md. & 600-601, 295 A.2d

at 880-81. Of particular relevanceto the casesubjudice, theHerring Court pointed out that aconfidentia

relaionship, by itsnature, givesthe confiding party theright to rdax hisor her vigilance to acartain extent and
rely on both the good faith of the other party and that party’ sduty to discloseal materid factsand, asa
result, the confiding party hasno duty to makeinquiriesuntil something occursto make him or her suspicous
Id. Theresultisdifferent, however, if the confiding party acquiresactuad knowledgeduring theexistence of
the confidentia relationship that the confidentia relationship has been abused, or comesinto possession of
factswhich put him or her upon inquiry natice, which, if pursued, would have disclosedtheabuse. Inthat
event, the gpplicable gatute of limitationsrunsfrom the timethe confiding party receives actud knowledge
or thefactswhich placed himor her uponinquiry notice. Id. InHerring, thisCourt made dlear thet, whether
the plantiff'sfalureto discover the cause of action wasdueto afalureto exerciseduediligenceor to the
defendant’ sconcedment of hisor her wrongdoing, ordinarily isaquestionfor thejury. Id. & 599,295 A.2d

at 880; Seedso, New England Mut. Lifelns. Co. v. Swain, 100 Md. 558, 574, 60 A. 469, 472 (1905);

O'Hara, supra, 305 Md. at 301 503 A.2d at 1323-24."

¥ Ordinarily, non-disclosure does not condtitutefraud unlessthereexistsaduty of disclosure. See,
ImpaaPainum, Ltd. v. ImpaaSdes (U.SA.), Inc., 283 Md. 296, 323-324, 389 A.2d 887, 904 (1978).
Absent afiduciary relationship, this Court hasheld that aplaintiff seeking to establish fraudulent
conced ment must provethat the defendant took affirmative action to conced the cause of action and that
theplaintiff could not havediscovered the cause of action despitetheexercise of reasonablediligence, see,
Washv. Edwards, 233 Md. 552, 557, 197 A.2d 424, 426-27 (1964); Fegeasv. Sherrill, 218 Md. 472,
476, 147 A.2d 223, 225-26 (1958), and that, in such cases, the affirmative act on the part of the defendant
must be morethen meresilence; there mugt besome act intended to excdude suspicion and prevent injury,
or there must be aduty on the part of the defendant to disclose such facts, if known. Impaa, supra, 283

(continued...)
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Raterating what we explicated in Herring, this Court, in Dresser v. Wood, 266 Md. 696, 296 A.2d

586 (1972), explained:

“When aconfidentia reationshipisestablished, the burden isthen upon thetrusted party to
show that the challenged transaction was fredly, fairly made and that no unfair or
unreasonable advantage was taken of the confiding party in the confidentia relationship.
Owingsv. Owings, [233Md. 357, 363, 196 A.2d 908, 911]; Upmanv. Thomey, [145Md.
347, 361-362, 125 A. 860, 864]; 26A C.J.S. Deeds s 193, at 53 (1956).

“Nor isthe confiding party under any duty to makeinquiry to discover that the
confidentia rel ationship hasbeen abused during the continuation of that relationship. See
Herring v. Offutt, [ 266 ] Md.[593], 295 A.2d 876 (1972) and cases cted [Sc] therein.
Seeds0 Scovillev. Brock, 76 Vt. 385, 57 A. 967 (1904); 54 C.JS. Limitations of Actions
5194, 198 et seq. (1948).

“If the confiding party, however, has actud knowledge during the exigence of the
confidentia relationship thet the confidential relationship hasbeen abusad, or isin possesson
of factswhich put such aparty upon inquiry which would disclose such an abuse, then the
aoplicablegaute of limitationsbeginsto run a thetimeof recaiving actud knowledgeor of
facts placing the confiding party upon inquiry; but the burden isupon the trusted party to
prove such earlier knowledge. Graysonv. Fddity Lifelns. Co., 114 S.C. 130, 103 SE.
477 (1920); 54 C.J.S. Limitations of Actions s 388, at 528 (1948).”

Id. at 708-709, 296 A.2d at 593.
In the case subjudice, Brown' sdeposition confirmsthat hisfirm maintained an attorney-client

relationship with the petitionersfrom 1981 through 1994, in referenceto the King Fam.™ Itiswell settled

14(...continued)
Md. at 323-324, 389 A.2d at 904.

BInaddition, theaffidavit of petitioner, F. LoisAschenbach, daughter of W. LavsonKing, dates

“3. [Respondentd represented meand my sblingswithout interruption throughout

the entire series of events surrounding thetrandfer of thefarm, in the United States Tax

Court, and the subsequent law it againg Van Ve sor Wolf and Piper & Marbury. | did

not terminate my relationship with [respondents] until sometime after Judge Peter J.

Messtteissued awritten opinion inthe law suit againg Mr. Wolf and Fiper & Marbury.
(continued...)
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that trust and confidenceare basc to the attorney-dient rdationship. A dientisentitled to believealavyer
who says*“| amyour lawyer, why not trust me, | an alawyer, | would not do anything thet iswrong.” See,

Kornbau v. Evans, 152 P.2d 651, 653 (Cdl. App. 1944) (holding that gatute of limitations did not beginto

accruewheredlient relied on assurancesfrom her attorney); Seedso, Willev. Maer, 176 N. E. 841, 842

(N.Y. 1931) (holding that, where atorney-dient rlaionship exigts, dient was entitied to rdly on atorney’s
datement that, “l amalawyer, | protect you, | takecareof you... | protect youinevery way”). ThisCourt
has noted that a client’ sright to rely upon his or her attorney’s adviceis
“founded upon public palicy, because theconfidentia and fiduciary relaionship enablesan
atorney to exerdseavery srong influence over hisdient and often affordshim opportunities

to obtain undue advantage by availing himself of theclient'snecessities, credulity and
liberality.”

Hughesv. McDaniel, 202 Md. 626, 633, 98 A.2d 1, 4 (1953) (emphasis added).

InBar Ass n of Baltimore City v. Marshall, 269 Md. 510, 307 A.2d 677 (1973), this Court

expounded on theimportance of trust and confidentidity in the attorney-client relaionship. Therewe
explained:

“[A] lawyer'sduty isahigh onewnhich, because of the nature of therdationship thet exists

13(...continued)
Atthat time, | refused to participatein an gpped of Judge Messitte's decison, and sought
other counsel to represent my interests.

“4. Throughout the period of time thet [respondents] represented the family with
regard tothetrander of thefarm and theeventswhich arose asareult of thetrandfer, my
shlingsand | placed trust and confidencein [respondents]. They provided legd advice,
whichwerdied on. Whenever we had questionsor concernsabout issueswhich arose,
[respondents] assured me and my siblingsthat they could handlethe situation, were
working to address or resolve the situation, and that there was nothing to worry about.”
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between anatorney and hisclient, embracesmord standardsthat are more stringent than
those gpplicableto others. Thisduty, whichisfirst assumed with thetaking of theoathon
admission to the bar, is not shed as long as one remains a member of the profession.

“Therdationship exigting between an atorney and hisdient isonethat of necessity requires

mutud trust and confidence. Itisof primeimportance not only to the partiesthemsdlves, but

dsotolavyersasagroup aswdl asto society ingenerd, that there be no lessening of the

degree of confidencethat the public hasin thefiddity, honesty and integrity of membersof

the profession. It has been immemorialy acknowledged that at the very heart of the

atorney-client rdaionship isthe trust concept with the attorney acting asatrusteefor his

client in al of his undertakings for him.”
Id. a 518-19, 307 A.2d a 682. Thus, itisclear that the attorney-client relationship requiresthe attorney
to act with the utmost good faith and loyaty, which indudesmaking knownto thedient al information thet
issgnificant and materid to thematter that isthe subject of therdationship. Notwithgtanding theprovisons
of the Maryland Rules of Professiona Conduct on the subject,™ and, indeed, supplementary thereto, the

requirement of good faith and loyalty is deeply rooted in common law and equity principles, see, 2 Rondd

E. Mdlen & Jeffery M. Smith Legd Mapractice, § 14.1 (4" ed. 1996); see dso Sarget v. Buckley, 697

A.2d 1272, 1275 (Me. 1997); SantaClara County Counsdl Attys. Assoc. v. Woodside, 869 P.2d 1142,

B\Whilethe Rules of Prafessond Conduct do not exhaudtively ddlineate every duty to whichan
atorney in Maryland must follow, alawyer’ sduty to disdose sgnificant informetion and duty to ressonably
explain mattersis reinforced by Rule 1.4 (b). That rule provides:

“(b) A lawyer shdl explain amétter to the extent reasonably necessary to permit thedlient
to make informed decisions regarding the representation.”

The comment to Rule 1.4 further definesthe lawyer’ sduty and providesingght into how the rule should
be applied. It provides, in part:

“Theguiding principleisthat thelawyer should fulfill reasonabledlient expectationsfor
information cons stent with the duty to actin the client'sbest interests, and the client's
overall requirements as to the character of representation.”
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1154 (Cd. 1994), and, therefore, mugt beuphd d asaprinaplethat isrightfully relied upon by thepublicand
integrd to theproper function of our judicd system. Itfollowsthat adient hastheright tordy onhisor her
lawyers' loyalty and to believe the accuracy and candor of the advice they give.

Having conduded that a.continuous, confidentid reaionship exided between the partiesin thiscase,
the paramount issue to be decided iswhether the petitioners had such knowledge prior to the dismissal of
ther suit againg Wolf and Piper & Marbury aswould causereasonable peopleinthar postion to underteke
an additiond, or more thorough investigation, which, if pursued with reesonable diligence, would haveled to
discovery of the respondents’ wrongdoing and, thus, to an earlier action againgt the respondentsfor their
aleged ma practice and rlated wrongdoing. Under the circumatances of this case, we bdievethat thisisa
guestion of fact and, therefore, summary judgment should not have been granted.

Therespondentsdominated the property transaction, thetax litigation, and themd practicelitigation
agang Wolf and Piper & Marbury, congtantly giving assurancesthat the property transaction, whichisthe
genesisof thisaction, waslegitimate and would be upheld by the IRS.  Later, when the petitionerswere
required, on therespondents’ advice, to settle the tax action for an amount quite abit more than they had
origindly been advised that they would haveto pay, the respondents maintained that it was Wolf and Piper
& Marbury, rather than themselves, who wereresponsible. To determine whether the petitionerscan be
sad to have been put on natice, the finder-of-fact must be permitted to eva uate the many sages of the eventts
from 1981 to 1994 which led the petitionersto believe that they were harmed by the respondents. We
believe, ontherecordinthiscase, afinder-of-fact could concludethat it wasreasonablefor the petitioners,
untrained inthelaw and reying on thefiduciary rdaionship with ther atorneys, to havefailed to discover
their cause of action againg therespondents. Thisisparticularly the case congdering thet their atorneys pest
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assurancesregarding thelegitimacy of the property transfer transaction proved to beaccurate, the dispute
with Montgomery County tax official swas resolved when the deed to the property wasfiled without the
payment of additiond taxes,”” and, the centrd issueinthetax litigation being theva uation of thefarmland,
thet the petitionersknew that Brownwasexperiencedinland valuationcases - Additiondly, thefinder-of-fact
could have cond uded that the petitionerswere not put on notice of acause of action againg the respondents
based upon theconduct of the petitioners tax lawyer, Burton, and the respondents, during and immediately
following the tax litigation, having never notified the petitionersthat they may have had acause of action
agang Brownindividuadly or Brown & Sturm. Moreover, thefinder-of-fact must be ableto congder the
regpondents conduct at thetime of the settlement with the RS, having recognized that the petitionerswere
injured, yet persuading the petitionersthat the sole source of their injury wasathird party and recommending
counsdl to assist the petitionersin the pursuit of that party. Further, thefinder-of-fact must be ableto

condder thedlence of Hochberg asto existence or nonexistence of acause of action againgt therespondent.

"The affidavit of Conrad V. Aschenbach, spouse of the petitioner, F. Lois Aschenbach, states:

“10. During thetimefrom when Montgomery County refused to record the deed
throughout theduration of thelitigationinvolving theInterna Revenue Sarvice, Mr. Brown
provided congtant assurancesthat the transaction was abonafide sde, and that hewould
solvedl of the problemsthat hed arisen ncethedosing. Mr. Brown frequently used the
phrase* no adjusment” to assureme and thefamily thet the controversy would beresolved
without having to pay additional taxes.

“11. Onnumerous occasons, my wifeand | and other members of thefamily
spoke with Mr. Brown about developmentsin the case. Inmogt, if not al, of these
discussions, Mr. Brown assured usthat there was nothing to worry about, that hewas
doing whatever was necessary to addressthe Stuation, and therewould be no adversetax
adjustment arising from the sales transaction.”
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To besure, the petitioners sought lega advicefrom four attorneys-- Brown, Sturm, Burtonand
Hochberg -- none of whom identified the respondents as potential mal practice defendants. All of the
atorneysknew, or should have known, thefactsand circumstances surrounding theinitia tax adviceand
settlement, and dl knew, or should have known, of the existence and content of Wolf' sletter. Yet al of the
atorneysdirected thar attention toward Wolf and Piper & Marbury asthe direct and proximeate cause of
thepetitioners dleged harm. Quitedearly, reasonabdle minds could condudethat, to require the petitioners
in thiscircumstance, while the respondents continued to represent them, not only to be suspiciousof thar
lawyers, but to ferret out, by seeking yet morelegd advice than that being obtained from Brown, Sturm,
Burton and Hochberg, every posshility thet their lawvyersmay have provided negligent advice, or thet they
were being defrauded, would amount to the exercise of extraordinary diligence, rather than that usualy
required, usual or ordinary diligence. See, e.g., Herring, 266 Md. at 600, 295 A.2d at 880.

A mgority of the Court of Specid Appedsin deciding, asamétter of law, thet the petitionerswere
oninquiry natice beforethedismissal of themd practicedam againg Wolf and Piper & Marbury, reesoned
that the petitioners

“cannot reasonably overlook or ignore that, dmaost from day one, they werederted by a

highly regarded estates and trusts attorney and areputable law firm that the validity of
appellees’ tax planning was questionable.”

* % % *

“If Wolf'sandys swereincorrect and thetransaction wasl egitimate, asappel leesadvised,
then areasonabl e person should havewondered why gppeleeswould fear the compromise
of the defense based on aletter that waslegdly incorrect. Stated otherwise, if Wolf'sview
waswrong, as gppeleeshad maintained, Wolf's|etter should not have mede adifferencein
defending what was cast by appellees as alegitimate transaction. Conversely, because
Wolf's letter was of concern, that, too, should have alerted appellants.”
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* %k * %

“Thegzeof the settlement isalso afactor of somedgnificancehere. Werecognizethat, for
any number of reasons, many cases are settled by payment from a party who is not
necessarily culpable, or who doesnot believe he or sheisactualy liable. A $20 million
sdttlement, however, isnot of thekind or amount thet isordinarily paid without Somegenuine
concern astoliability or wrongdoing. A settlement of that magnitude surdly should have
sgnded to gppdlantsthat something may have been wrong with the underlying advice from
appellees.”
121 Md. App. a 403-404, 710 A.2d at 307. Theintermediate appellate court dso concluded that the
petitioners created “asmoke screen” toignorenctice. 1d. at 407, 710 A.2d a 309. Moreover, it beieved
that the petitioners should be charged with notice of theinformation inthe letter from Bedll, recaived by
Hochberg and Brown, pointing out thet the advice rendered by the respondentsto the petitionerswas flawed.
Id. at 408, 710 A.2d at 309-310. We disagree with the reasoning and the conclusions of that court.
Toreachthecondusonit did, the Court of Soecid Appedsmadecredibility determinations, which
it then usad in making, and to judtify, itssummary judgment anadlyss. Inorder for them to have been onnatice
for purposes of the discovery rule, the petitioners must have known, or a least have reason to believe the
correctness of the advice Wolf and Piper & Marbury gavethar parentsand, conversdly, to disbelieve, or
at least sugpect the accuracy, of that given by Brown. Under thecourt’ sanayss, the petitionersarerequired
to have credited the Wolf and Piper & Marbury advice and rgected the advice from Brown. That must
follow from theintermediate court’ s premise, that the former wasnecessarily correct and the latter was
necessarily wrong. But, certainly, afinder-of-fact could conclude that, under the circumstances, it was
ressonablefor thepetitionerstotrust their attorneys, that the petitioners, in good faith, could believethear

adviceto beaccurate, and, thus, reasonably reject that offered by Wolf. Aswehaveseen, itisnottherole

of thetrid court a the summary judgment Sageto try the case, to resolve the ultimate issue of determining
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which of thepartiesisthewrongdoer. Reather, itistrid court’ srespongbility smply to determinewhether
thereisagenuine digoute asto the materid facts of whether the petitionerswere on notice of the respondents
alleged wrongdoing and, if not, whether they acted with reasonable diligenceto discover it, thereby
appropriately pursuing their cause of action.

Itisggnificant inthis casethet the IRSinvestigation of thetransaction did not come asasurpriseto
thepetitioners; they wereadvised by Brownthat thel RS probably would investigate but thet, if investigated,
thetransaction would not result in the payment of additiond taxes. Moreover, thefive subsequent goprasds
of theproperty a fair market va ue, induding thegppraisa conducted by Montgomery County, werenotably
lessthan that estimated by Wolf’ s *knowledgeable, experienced and responsble’ source. Inaddition, the
stlement with the IRS, whichinduded pendlties, dso was gppreciadly lessthan Walf’ sminimum esimated
tax ligbility of over $27 million. Findly, the reason the respondents gave for recommending that the
petitionerssettiewith the IRS, the negligence of Wolf and Piper & Marbury, wasreinforced by Burton and
Hochberg. Viewingthesefactsinthelight most favorableto the petitioners, atrier of fact reasonably could
concludethat the petitioners rdianceupon their lavyerswasreasonable, thet the atorneysprovided abas's
for crediting their condusion thet any blamefor the $20 millionin dameagesthe petitioners suffered was oldly
attributable to the release of Wolf’s letter.

Furthermore, itisalso Sgnificant to theissue of fraud thet the respondents consstently assgned blame
to Walf and Piper & Marbury and that they never shared with the petitionersthe | etter from Bedll, which
charged that the respondents provided negligent adviceto the petitioners. Thus, atrier of fact could
conclude, astothat issue, that therespondentswereinstrumenta in deflecting responsbility away from

themselves.
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This Court should not, and will not, charge acomplaning party with faillureto seerch for amissng
element of acauseof action if adiligent search would not have reveded it or therewas no reason for that
party to conduct the search. Aswe have seen, the existence of acontinuous, fiduciary rdaionship parmits
acomplaning party to trugt, dbeit not blindly, thet such ardaionshipwill not be violated and thet the he or
sherecaveswill not beprovided negligently. Under thefactsof thiscase, thereisno bagis, except crediting
onesdeover theother, thus, making acredibility determination, for disallowing thetrust and confidencethat
the petitionersplaced in their attorneys or atributing notice to them asamaiter of law smply because other
attorneys, onthe other side of theissue and acting intheir salf interest, expressed, evenif strongly so, a
contrary opinion as to the state of the law.

Fndly, theintermediate gppd | ate court improperly invartsthe attorney-dient raionship by charging
the petitioners with greater knowledge of the law than their attorneys:

“A diligent investigation surdy would haverreved ed thet [the petitioners] could have assarted

atorney-client privilegeinthetax caseto block thelRSfrom usng Wolf's|etter in thetax

litigation, but apparently [the petitioners] failed to recognize that legal point.”
121 Md. App. at 412, 710 A.2d at 311. Thisis utterly inappropriate.

Hrg, the petitionerswere represented by counsdl, on whom they could, and should, rely to gpprise
them of their rightsand to devdop trid drategy. At thevery leadt, however, reasonable minds could differ
asto whether the petitioners, under the drcumstances extant, should have discovered that they could have
asserted the attorney/dlient privilege and thereby prevented the use by the IRS of the Walf letter. Here, the
petitionersdlegedthat they werekept inignorance of their cause of action by theactionsof the respondents,

that they discovered the negligence and/or fraud when reading the opinioninKing v. Davis, supra, thet they

did not discover it sooner because of the slence, and affirmative acts on the part of the respondents, and that
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they rdlied upon thefidudiary attorney-dient relationship between themsdvesand the respondentsand were
not advisad by Burton or Hochberg that they might have acause of action againg therespondents. A trier
of fact could find from thesefacts, if established, that thisisasufficient basisto satisfy the requirements

outlined in M etteev. Boone, supra, 251 Md. at 338-39, 247 A.2d & 394 and Piper v. Jenkins, supra, 207

Md. a& 319, 113 A.2d a 924. Further, afinder-of-fact could have concuded thet Brown' sfailureto assert
theatorney/dient privilegeto prevent useof theWalf |etter, whileperasingin blaming any resulting damages
on therelease of the letter, wasitsdf evidence of the respondents continuing concedl ment - whether
negligently or fraudulently - of their initial negligence.

The respondentsrdy on Feldman v. Granger, 255 Md. 288, 257 A.2d 421 (1969), Leonhart v.

Atkinson, 265 Md. 219, 289 A.2d 1 (1972), and Watson v. Dorsey, 265 Md. 509, 290 A.2d 530 ( 1972),

al involving alegationsof professond md practice, assupport for thar pogtion. Because nather negligent
nor fraudulent concealment was at issue in those cases, the respondents’ reliance is misplaced.
Feldman was a professiona malpractice action against an accountant for damages dueto an
assessment of pendltiesand interest by the RS, 255 Md. a 289, 257 A.2d &t 422. Theissuethat thisCourt
addressed was whether the gatute of limitationsfor such an action began to run. There, dmog eght years
after thedleged negligent act, Feldman, the owner of afurniture company, sued hisformer accountant for
damages hedleged were causad by the accountant’ sfallureto timedly fileformswith the IRSasto hisdection
of sub-chapter Strestment for hisamdl busness. To qudify for that treetment, the necessary formhad to
befiled within 30 days prior to or after the beginning of the corporation'sfiscd year. 1t wasnot disputed

that the form was mailed between 7:00 p.m. and 9:00 p.m. on the 30" day after the beginning of the
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corporaion’ sfisca year, but waspostmarked the 31% day.”® Although natified by the|IRSshortly after the
filing of theuntimdlinessand thusthedenid of thedection, Fdldman proceeded tofilereturnsasif thedection
had been gpproved, claming that he had been assured by the accountant that there was nothing to worry
about. Subsequently, Feldman recaived adeficency noticefromthel RS, which he contested, pursuing the
matter todecisoninfederd tax court. Only after that court held for the RS did Feldman bring atort action
against his accountant.

Thefaluretofiletheformsinatimey manner, Feldman contended, caused damagesin excess of
$25,000 in back taxes, pendties, and interest. Id. a 290, 257 A.2d 422. Contending that the statute of
limitations began to run on the date the company’ s owner received the tax deficiency, rather than, as
contended by Feldman, on the date that the tax court sustained the deficiency assessment made by the IRS,
theaccountant argued that the suit wastimebarred. Thetria court rgected Feldman’ stheory. 1d. at 290,
257 A.2d at 422-23. This Court affirmed, reasoning:

“[Flocusing attention onthe date of July 22, 1964, when the appe lant recelved the notice

of thetax defidency intheamount of $25,428.06 from the Appdlate Divison of the Internd

Revenue Sarvice, weareof the opinion that any reasonable and prudent man, beinginthe

place of the gppd lants, would have known or certainly should haveknown a thet time, thet

he had sugtained legdl harm asof that dete, if not before. The gppdlantshad by thistime

discharged the gppdlees asther accountants and they had known for over three and ahdf

yearsthat the Interna Revenue Sarvice disagreed with thelr pogtion. Certainly, whenthey
received notice of thetax deficiency assessment on July 22, 1964, if they had not before, it
became necessary for themto incur the expense of retaining legd counsd. Wethink, & the

very least, from the date of this assessment of thetax deficiency by the Internd Revenue

Savicethedaute of limitationsbegan to run adversdly to thelr action againgt their accounts.”

1d. at 296, 257 A.2d 426.

B The post office a which the form was posted followed a procedure whereby mail received the
evening of one day was postmarked with the date of the following day.
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Fddmanwas asistrueof dl cases, decided onthefactsand drcumstances presented in that case;
it wasnot intended to set forth anirondad rulefor summary judgment inlimitation of action cases. Notably,
therearesgnificant factud differences between thiscaseand Feldman. Whilein Fedman, therewasno
disoute asto what theaccountant had done, the effect of that action being the only maiter in contention, in
the casesubjudice, it hasadways been hatly contested whether it was the respondents or Wolf and Piper &
Marbury who negligently advisad theKings. Moreover, unlikethis case, the accountant in Feldman, asde
from, & mod teling Feldmean, on one occas on, that he had nothing to worry about, was not actively involved
indiverting Feldman’ satention or hiding theproblem. Infact, the Court in Feldman did not haveto address
whether the accountant acted negligently or fraudulently to conced acause of action because, asit noted,
the accountant had been discharged after the act which caused the dleged dameage. 1d. at 296, 257 A.2d
426.

In Leonhart, Leonhart & Company, arensurancefirm, was advised by its accountant to changeits
accounting method.  Although the company accepted that advice, the accountant did not adhereto the
regulaionsof thelnterna Revenue Servicewhich reguired obtaining prior consent beforesuch achangecould
bemade. Subsequently, the company received notice from the IRSfirt that the changein accounting
method wasnot gpproved and later of asubgtantid tax deficiency assessment. Thecompany chalengedthe
tax deficiency assessment to judgment in the United States Tax Court. That chalenge being unsuccesstul,
it gppeded to the United States Court of Appeds, again unsuccessfully.  Unlikein Feldmen, during theentire
timethat thisissuewasbeing litigated, theaccountant continued asthe company’ saccountant and repeetedly
gaveassurancesthat thel RS spogitionwasincorrect and continued to represent the company on accounting

meatters. 265 Md. at 222, 289 A.2d a 3. Moreover, the accountant defended itsprofessona advicetothe
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company, advisad the company to fight the casein tax court and even recommended lega counsd. When
its chalenge to the IRS assessment failed, the owners of the company, the Leonharts, turned to the
accountant for relief and filed aprofessond mal practice action againg their accountant for failing to obtain
therequired permisson fromthe IRS before changing accountingmethods. By thistime, however, thethree-
year Satute of limitation hed run and thetrid court granted the accountant’ smation for summary judgment.
This Court affirmed.

Different from the present case, the Leonharts did not dlegethat thar accountant acted negligently
or fraudulently to prevent discovery of acauseof action. There, just the opposite occurred, they * conceded
that therewas no fraud or concedment in the accountant’ sactions.” Id. Indeed, this Court in Leonhart was
clear in noting that the issue of fraudulent concealment was not properly before the Court. We explaine

“[A]ppdlants conceded that Atkinson practiced no fraud or concedment, so the beginning

dateof limitationsisnot postponed by § 14" Even without this concession appellants

cannot succeed under that section Sincether replication does not affirmatively dlegethe

fallowing: (i) thet they werekept in ignorance by thefraud of an adverse party thet they hed

acauseof action; (i) how, if fraud existed, they discoveredit; (iii) why they did not discover

it Sooner; and (iv) what diligencethey exercised to discover it. Metteev. Boone, 251 Md.

332, 339, 247 A.2d 390 (1968); Piper v. Jenkins, 207 Md. 308, 319, 113 A.2d 919
(1955).”

265Md. at 227,289 A.2d 6. Ingtead, the Leonhartsrdied dmost exclusvely on the doctrines of waiver

®Maryland Code (1957, 1972 Repl. Val.) Artide 57, § 14 isthe predecessor of § 5-203 of the
Court and Judicial Proceeding Article. That section provided:

“Indl actionswhereaparty hasacause of action of which he hasbeen kept inignorance
by thefraud of the adverse party, theright to bring suit shal be deemed to havefirst
acarued a thetimea which such fraud shl or with usud or ordinary diligence might have
been known or discovered.”
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and estoppel.  Regjecting that reliance, the Court stated:

“The gopdlantsseemingly areatemptingtorasea8 14 defenseto apleadf limitationsunder
the guise of equitable estoppel and waiver, by claiming reliance on [the accountant]'s
repeated assurancesthat hisadvicewas correct. Intheir brief the Leonhartsargue that [the
accountant] ought to be prohibited from using the statute asa bar since his conduct
‘obscure(d) [their] perception of thewrong or prevent(ed) discovery' of it. Here, [the
L eonharts] have not aleged anything tantamount to constructive fraud, nor have they
demondrated that [the accountant] has been guilty of ‘any unconscionable, inequitable or
fraudulent act of commission or omission upon which (another) relied and hasbeen mided
tohisinjury.' Jordanv. Morgan, Adm'x, 252 Md. 122, 132, 249 A.2d 124, 129 (1969).
Wedo not think [the Leonharts] havedleged factsfrom which waiver or etoppe could be
found. All they have shown isthat after [the accountant] erroneoudy advised them, he
continually maintained his position and recommended that the metter be pursued inthetax
court. It wasnot aleged that the accountant at any time asked the L eonhartsto forbear
bringing suit againgt him. 1t wasaso not aleged that [theaccountant] indicated hewould
waive the defense of limitations should the [the Leonhartg] later make aclam, or that he
induced them not tofile suit by giving assurancesthat he would settleany dam they might
make.”

Id. at 227-28, 289 A.2d at 6.

Asin Fddman, in Leonhart, there was no conflict of advice between partieswhose function it was

to give advice. Nor was there an issue concerning the act or omission constituting the professional
malpractice, and it was not alleged that the accountant did some act that had the effect of preventing
discovery of theaccountant’ smalpractice. Instead, it wasdleged only that the accountant’ sinitia advice
waswrong and that the mere continuing professiond relationship should toll thestatute of limitations, a
position that the Court rejected. 1d. at 222, 289 A.2d at 3.

Thefactud postureof thiscaseissgnificantly different. Atissuehereisthe correctnessof advice
given by attorneys, hired for that purpose, therationality of aclient’ srelianceon counsdl’ sadviceinthe
courseof litigation and, perhgosa dakeistheviahility of theatorney/dlient privilege. Itisclear, moreover,

that the present action isnot confined to theinitial advice given, but also extendsto thefailure of the
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respondents, whether by negligence or fraud, to advisether dients, the petitioners, adequately, incdluding as
to the partiesto whom the petitioners may have been ableto look for recovery of the damagesthat they
sustained.

Tobesure, anindependent attorney, consulted for the purpose of eva uating thefactssurrounding
theland trandfer a issuein the case sub judice to determine whether therewas acause of action, and, if so,
against whom, should have considered and included the respondents among those against whom the
petitioners may have had aclaim for professional malpractice. If that attorney failed to include the
respondents, whether negligently or fraudulently, or alowed the gatute of limitationsto run, he or shewould
beligblefor the damages proximatdy causad therdby.® That being the casg, it follows, and would beillogicd
to conclude otherwise, that arationd jury could have concluded that the respondents, who maintained an
attorney-client relationship with the petitionersfrom 1981 to 1994, took advantage of the confidentia
rdlationship they had with thepetitionershy faling toinformthem of their potentid ligbility, thereby preventing
or delaying discovery of the respondents’ initid aleged negligence, despite the petitioners exercise of
ordinary diligence.

Wasonv. Dorsey, andtorney mdpracticeaction, likewisedid not involvetheissuesof negligent or

fraudulent concealment. There, Dorsey represented Mr. and Mrs. Watson in an gectment case. In
preparationfor trid, the Watsons provided Dorsey with the names of witnessesand proffered thetestimony

to beoffered by thosewitnesses. Dorsey, however, did not cal thewitnessesat trid. TheWatsonslogt ther

P ronicaly, the mgority of the Court of Specid Appeds notesthat the petitioners may have a
separaedam againg Hochberg, 121 Md. App. a409n.8, 710A.2d 310 n.8, yet it fallsto recognize the
potential cause of action against the respondents.
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cazand, ongpped , thisCourt affirmed. The Watsons subsaquently sued Dorsey, dleging that he negligently
falledto cal cartainwitnessesat trid which resulted in their sustaining damage. Holding that the Watsons
mad practice action was barred by the atute of limitations, thetria court found thet the Satute of limitations
began to run on the date that the Watsonslost their g ectment case, not the date that the judgment was
affirmed on gpped. After evauating the nature and circumdatances of the complaint and weighing thefacts
particular to that case, we stated:

“ Itisdear to usthat the nature of the Watsons complaint againg Dorsey mekesit plain that
they must be charged with knowledge that they had been wronged as soon asthe g ectment
casewas decided againg them. They fdt that certain witnesses could tedtify asto certain
things (which they enumerated to the lawyer) thet would befavorableto thair cause. Their
lawyer did not call those witnesses and they lost their case.

“Theconnection between thefailureto producetheir withessesand theloss of the
case could not havefailed to comeinto their consciousnessimmediatdy. Whether infact
there wasaconnection would seemto be a least open to doubt; but they must a once have
thought thet thefailureto produce thetestimony they told the lawyer was so important was
acause, andthelossof thecasean effect. Y et they did not suether lawyer until 45 months
had passed, and the law required them to sue within 36 months.

“The Watsons urge upon usthat Dorsey continued to bether lavyer until efter the
g ectment case was affirmed by the Court of Appedlson June 3, 1968, that therewasa
relationship of trust and confidence between clientsand lawyer and that itisunreasonable
inthisgtuaion to say that thedients should suethelawyer until the lagt available court has
spoken. Weagreethat conceivably theremay begtuationsof dient and lavyer rdaionship
where the client did not discover or could not reasonably have discovered during the
continuation of the reaionship that he had been wronged, but this case isnat one of them.
Thebadctes of thediscovery rule conagtently isthe 'knew or should have known' test and
the Watsons cartainly should haveredized the Smple and obvious connection (if connection
in fact there was) between the absent witnesses and the loss of the case.”

1d. at 513, 290 A.2d at 533 (emphasis added).

InWatson, asin Feldman and L eonhart, therewas no controversy concerning theact or omission

conditutingthemdpractice. Moreover, theWatsonsknew not only theact thet theattorney did not perform,
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but fully itssgnificance, perhapsbetter than the attorney. Thus, theWatsonsdid not arguethat they lacked
aufficient information to discover thelr cause of action; rather, they argued that, irrespective of whether they
knew or should have known, this Court should rulein their favor based upon the rdationship of trust and
confidencethat existed between the parties, and that “ Dorsey should be estopped to dam that their cause
of action accrued before.... the Court of Appedsruled, because hecontinued astheir lawyer until thet time.”
Id. & 514, 290 A.2d 533-534. Aswe have seen, if the confiding party acquires actua knowledge during
theexistencedf the confidential relationshipthat theconfidential relationship hasbeen abused, or comesinto
possession of factswhich put himor her uponinquiry notice, which, if pursued, would have disclosed the
abuse, thedatue of limitationsbeginsto run. Itissgnificant thet theWatson' sdid not dlegefraud or thet their
atorney negligently encouraged forbearance to sue by pursuing abasdessgoped or directing blamea athird
party. Id. at 513-514, 290 A.2d at 533.
V.

Fndly, the petitioners argue that the Court of Specid Appedserred in affirming the drcuit court’s
grant of summary judgment on thegroundsthat the contract dam was barred by limitations, and theequiteble
dam, saeking rescisson of the Retainer Agresment and the Addendum, waspreduded by laches Weagree
with the petitioners.

Lachesisan equitable doctrine, which goplieswhen there isan unreasonble dday inthe assartion

of one srightsand that ddlay resultsin prgudiceto the opposing party. Inlet Ass n. v. Assateague House

Condominium Assn, 313 Md. 413, 438-39, 545 A.2d 1296, 1309 (1988). When acase involves

concurrent legal and equitableremedies, “ the gpplicable Satute of limitationsfor thelega remedy isequdly

applicableto theequitableone.” Schaeffer v. Anne Arundel County, 338 Md. 75, 81, 656 A.2d 751, 754
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(1995) (aitationsomitted). Whether adday in asserting rights congtituteslachesusudly dependsonwhether
the delay was reasonable under the circumstancesand, where aperson isguilty of unreasonabledday, a

court will not giveitsad. See, eg., Coundon v. Whitaker 133 Md. 482,102 A. 734 (1919). For adday

to conditutelaches, theddaying party must havehad noticeof aright or causeof action. Therefore, laches
cannot beimputed to aparty who, through no fault of hisor her own, isignorant of factsgiving risetoacause

of action and has, asaconsequence, falled to assart it. See, Berman v. Leckner, 193Md. 177, 185,66 A.2d

392, 395 (1949).

Inthe case aubjudice, having concluded that anissue of fact exigsasto whether the petitioner hed
notice of ama practice cause of action or fraud on the part of the respondent, we hold that the trid court
inappropriately applied the doctrine of laches.

JUDGMENT OF THE COURT OF
SPECIAL APPEALSREVERSED. CASE
REMANDED TO THAT COURT WITH
INSTRUCTIONS TO REVERSE THE
JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY AND
REMAND THE CASE TO THAT COURT
FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTSIN THIS COURT AND IN THE
COURT OF SPECIAL APPEALSTO BE
PAID BY THE RESPONDENTS.
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Dissenting opinion by Wilner, J.:

With repect, | dissent. Swesping adde asthough irrdlevant or unimportant dl of the sark factsto
the contrary, the Court concdludesthat “on the record in this case, afinder-of-fact could concludethet it was
reasonablefor the petitioners, untraned inthelaw and rdying onthefidudary rdaionshipwith their atorneys,
to havefailed to discover their cause of action againg the respondents.” Ontherecord in hiscase, it seems
tome, it was about as reasonablefor petitioners, after December, 1988, to continueto rely on Brown's
adviceand assurancesasit would have been for apassenger onthe Titanic, observing the ship plunginginto
the sea, to remain convinced that al was well.

Under the“ discovery rule” acause of action accrues* when thewrong is discovered or when with
duediligenceit should have been discovered. Poffenberger v. Risser, 290 Md. 631, 634-35,431 A.2d
677,679 (1981). That rule, wefurther hed, “ contemplates actud knowledge— that isexpress cognition,
or awarenessimplied from ‘ knowledge of circumstanceswhich ought to have put aperson of ordinary
prudence oninairy [thus, charging theindividua] with notice of all factswhich such an investigation would
indl probability have distlosed if it had been properly pursued.’” Id. & 637, 431 A.2d a 681 (dterationin
origind) (quoting Blondell v. Turover, 195 Md. 251, 257, 72 A.2d 697, 699 (1950)). | agreewiththe
Court’ sview that, when the partiesarein aconfidentia relaionship, the confiding party “isunder noduty to
makeinquiriesabout the quaity or bonafidesof thesarvicesrecaived, unlessand until something occursto
makehimor her suspicious.” My disagreement isnot so much with the satement of the law aswithits
gpplicationinthiscase. It wasmorethan “something” that occurred that should have made petitioners

suspicious; it was awhole series of things, culminating in the events of December, 1988.
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Petitionerswere on notice from the very beginning that Brown' s schemewas possibly flaved. They
were aware of Mr. Wolf’ sdegp concern, and even the accountant, Bonsal, warned them of “possible tax
consequences.” They had every right, at that time, to regard Mr. Wolf’ swarningsas merely adifference
of professona opinion and to procesd in accordance with Mr. Brown' sadvice, but they at leest wereaware
that ahighly qualified attomey believed that the schemewas flawed, thet it likely would bechallenged by IRS,
andthat, if chalenged successfully, they would be subject to asubgtantia tax and pendty. Evenwhen, as
Mr. Wolf, and Mr. Brown, predicted, IRS did chdlenge the scheme, petitioners probably had theright to
rely on Mr. Brown' sassurancethat al would bewell intheend. At leadt, ajury could find that to be so.
When, inacompleteturn-about, however, Brown advised petitionersto throw inthetowe and settlefor $20
million, haf of which wasin pendties, their continuing blind faith in him for another Sx-and-a-hdf yearsis
simply inexplicable.

Petitionersarenot unsophidti cated, uneducated people. They areaffluentindividuaswhoobvioudy
had lawyers and accountants at their command. They were privileged, of course, a their risk, toremainin
adaeof denid and accept Brown' sstatement that their pogition wasprgjudiced only by IRS spossesson
of Wolf’ sletter, but to hold that they were not, asameatter of law, oninquiry noticeat that point Srikesme
aswhoally unwarranted. Thisisnot acredibility issue— who onebdieves. Thetest isan objective one—
what would a person of ordinary prudence be expected to do when undisputably aware of these
uncontradicted facts? Petitioners, who hed been warned at the outset thet the scheme was flawed, hed just
seenit collgpse. Ingtead of making an independent, objectiveinquiry into Brown' sexcusethat Wolf wasat
fault, they blindly followed Brown' srecommendetion that they hire another lawyer to sue Wolf. Itisnot

entirely clear from thisrecord how IRS cameinto possesson of Wolf’ sletter, but, however that occurred,
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it now seemsto be accepted that the letter would have been inadmissible againgt petitioners, which
presumably any competent attorney would havetold petitioners had they inquired. If petitionershad
consulted counsel in that regard and been so informed, they would certainly have had abasisnot only to
guestion Brown' sassertion that the need to settlewas prompted by Wolf’ sletter but to question aswell
virtually everything he had told them.

Tome, onthisrecord, the Court’ scond us on conditutes an unwarranted extenson of thediscovery
rule. | would affirm the judgment of the Court of Special Appeals.

Judge Rodowsky has authorized me to state that he joins in this dissenting opinion.



