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The Univergity of Maryland, College Park, a State-owned and operated ingtitution of higher
education, requiresthat sudentsclassified with* out-of-gatestatus’ pay higher tuitionfeesthan sudents
dassfiedwith“indate datus” Pursuant to the Universty’ stuition policy, sudentswho are“financidly
independent” are digible for in-sate status upon a showing of “ permanent residence” in Maryland.
Studentswho are“financidly dependent” upon an out-of-gate benefactor, however, areindigiblefor in-
datedatus. Theissueinthiscaseiswhether the Universty’ spolicy violates the due process and equd
protection rightsof bonafide Maryland resdentswho arefinandaly dependent upon an out-of-date source
of funds.

l.

The University of Maryland, College Park, ispart of the Universty System of Maryland. The
Univergaty Sysem of Maryland is* an independent unit of State government” etablished “[i]n order to
foster thedevel opment of aconsolidated system of public higher education” inMaryland. Maryland Code
(1978, 1999 Renl. VVol.), 88 12-101(a), 12-102(a)(3) of the Education Artide. The University System,
whichis“abody corporate and politic,” isgoverned by the Board of Regents. 88 12-102(a), (b). Asa
governing body, the Board isempowered to “ make rules and regul ations, and prescribe policiesand
procedures, for the management, maintenance, operation, and control of the University Sysem.” §12-

104()). Pursuant to § 12-109(a) of the Education Artide, the Board must al o gppoint apresident for each
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of the deven “ condtituent ingtitutions” within the University System.* Inturn, the president of each
indtitution hastheauthority, subject to theregulaionsand policiesof theBoard, to“[ g et tuition and fees”
8§ 12-109(e)(7).

InAugust 1990, the Board of Regents gpproved the* Policy for Student Residency Classfication
for Admission, Tuition and Charge-Differential Purposes’ (the Policy). The Policy isused by the
condlituent indtitutionswhich haveestablished tuition“ charge differentids’ based on dateresdency inorder
to determinewnhich gpplicantsare, infact, bonafide dateresdents. The Univeraty of Maryland, College
Park, isone of theinditutionswhich hasestablished tuition charge differentid sbetween *in-gate” and “out-
of-state” students in accordance with the Policy.

Under the Policy, asudent’ s“resdency dassfication” isinitidly dependent upon the source of his
or her finenad support. A sudent whois“finanaaly independent” isgiven the opportunity to prove bona
fide Sate res dence based on eight traditiond domicilefactors, st forth in Part |, subpart A of the Policy,

suchasplaceof resdence, voter regidration, property ownership, thestatetowhichincometaxesarepad,

1 Thedeven*“condituent ingtitutions’ which are* under thejurisdiction of the Board of Regents’ areas
follows (Maryland Code (1978, 1999 Repl. Vol.) § 12-101(b)(4)):

“(i) University of Maryland, Baltimore,
(i1) University of Maryland, Baltimore County;
(iif) University of Maryland, College Park;
(iv) University of Maryland Eastern Shore;
(v) University of Maryland University College;
(vi) Bowie State University;
(vii) Coppin State College;
(viii) Frostburg State University;
(ix) Salisbury State University;
(x) Towson University; and
(xi) University of Baltimore.”
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driver’slicense, motor vehicleregistration, etc. See, e.g., Sevensonv. Stede, 352 Md. 60, 69-70,
720 A.2d 1176, 1180-1181 (1998); Blount v. Boston, 351 Md. 360, 365-373, 718 A.2d 1111, 1113-
1117 (1998), and casesthere cited; Toll v. Moreno, 284 Md. 425, 438-444, 397 A.2d 1009, 1015
1019(1979). A sudent whois*financidly dependent,” however, isprecluded from presenting evidence
relating to hisor her own permanent residence. Instead, the permanent residence of thefinancialy
dependent student is deemed to be the same asthat of theindividua or individuals who provide the
monetary support. A “financially dependent student” is defined under the Policy as either

“onewho is claimed as adependent for tax purposes, or [one] who

receives more than one-half of hisor her support from aparent, lega

guardian, or oouseduring thetwdve (12) month period immediately prior

to the last published date for registration for the semester or session.”
A “financidly independent sudent,” on the other hand, isonewho isnot adependent for tax purposes,
recalves|essthan one-hdf hisor her support “from any other person or persons” and “demondratesthat
he or she provides through salf-support one-half or more of hisor her total expenses””? In addition, there
Isatweve-month durationd resdency requirement, meaning that thefinanaaly independent sudent, or in

the case of afinancidly dependent sudent, the parent, legd guardian, or spouse, “must haveresdedin

2

Thereisan gpparent discrepancy in the Policy between thedefinitionsof “financialy dependent” and
“financidly independent.” Although afinancidly dependent sudent isone*“whoreceives more than one-ha f
of hisor her support from a parent, legal guardian, or spouse,” afinancially independent student is
one who receives less than one-half of his or her support “from any other person or persons.”
(Emphasisadded). Despite the discrepancy, therecord disclosesthat a student who cannot prove financiad
independence, asdefinedinthePolicy, will automatically bedeemed financidly dependent. Thus, astudent
who receives one-haf or more of his or her support from any other person or persons, regardless of
whether such personsare parents, legal guardians, or aspouse, will be deemed financially dependent and
will be deemed to have the residence of such other persons.
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Maryland for at least twelve (12) consecutive months’ prior to the last date of registration for the
forthcoming semester in order to qualify for in-state status.

Under the “ Procedures Established by the University of Maryland a College Park,” which are
contained in Part 11 of the Policy, resdency isfirg determined when astudent appliesfor admisson. If a
sudent isdisstisied with theinitia resdency dassfication, or if drcumstances subsequently change, he
or she“may request are-evauation of hisor her resdency satus.” If therequest for re-evauationis
denied, the studert may apped to the Director of the* Residency Classfication Office” and findly tothe
“Resdency Review Committee” Whilearequest for re-eval uation and the gpped sare pending, astudent
is“dill obligated to pay the out-of-gate tuition.” The Policy goesonto providethat “[i]f an gpprovd is
granted, then the Bursar’ sOfficewill credit the sudent’ saccount for any excesstuition paid. The student
may also request arefund directly from the Bursar’ s Office.”

.

The petitioner, Jeremy Frankel, wasbornin Annapolis, Maryland, in 1977. Hegrew upin
Montgomery County, Maryland, wherehelived until September 1991. At that time, hismother, whowas
divorced from hisfather, remarried and moved to Rhode Idand, and Jeremy went with her, “againg [hig]
will.” Threeyearslater, in September 1994, Jeremy moved back to Maryland done and enrdlled a the
Universty of Maryland, College Park. Helived year-round in College Park for thefour yearshewas
atending theUniversty. Hewasaregisered Maryland voter; hewasemployed part-time and paid income
taxesto the State of Maryland, and he had aMaryland driver’ slicense. Although therecord isunclear as
to the degreeto which Jeremy was supported by hisparentsduring thistime, it isundisputed that over one-

half of hisexpenseswere paid through abank account a the NASA Federd Credit Union, in Maryland,



which Jeremy owned with his parents.

When Jeremy applied for admissonto the University in December 1993, before he had moved
back to Maryland, hedid not seek resdent Satusfor tuition purposes. Helisted hisresidence asthat of
hisfather, inthe Digrict of Columbia. Conseguently, he and his parents paid the higher out-of-ate tuition.
After his second year a the University, however, Jeremy submitted an goplication for in-dtate gatusto
beginintheFdl 1996 samedter. Although Jeremy daimed that hewasafinandaly independent permanent
resdent, hisgpplication for redassficationwasdenied. On goped to the* Resdency Classfication Office”
hewastold that in-state status had been denied because hefailed to show that “ he financed through saif-
support one-haf or moreof histota expenses” Jeremy was dassfied asafinancidly dependent student,
and, because hisparentslived out-of-gate, hewas deemed anonresdent. Findly, Jeremy gppededtothe
“Resdency Review Committee” submitting bank Satements, copiesaf incometax returns, driver' slicense,
and voter’ sregistration card. His appeal was denied on January 29, 1997.

After Jeremy had exhausted hisadminigtrative gppea swithinthe University System, heand his
father, David Frankd, filed in the Circuit Court for Montgomery County acomplaint for adeclaratory
judgment and other relief. The Frankelsnamed the Board of Regentsand the President of the University
of Maryland, College Park (hereinafter collectively referred to as“the Board”) asdefendants. Inthe
complaint, the Franke sasked the Circuit Court to declarethat: (1) Jeremy wasentitled toin-statetuition
under the Policy because hewas“financialy independent” asdefined therein, or (2) the Policy’ s
nonresi dency presumption, based on financia dependency, wasin violation of Jeremy’ srightsto due
processand equd protection of thelawsand thuswasuncondtitutiond. The Board filedamationtodismiss

or for summary judgment, and the Frankels filed a cross-motion for summary judgment.
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After ahearing onthemoations, the Circuit Court granted summary judgment infavor of the Board
and filed adeclaratory judgment holding that the decison to dassify Jeremy asfinancidly dependent was
“not arbitrary and capricious illegd, or unreasonable” The court dedlared thet the Policy did not vidlate
due process principlesand did not violate Jeremy’ sright to equal protection of the law becausethe
diginction “between afinanadly independent sudent whose resdenceis consdered for indate datus, and
afinancialy dependent student whose residenceisnot considered, iscertainly adistinction that hasa
rational basis.”

TheFrankd s gppeded to the Court of Specid Appedswhich, in an unreported opinion, affirmed
thejudgment of the Circuit Court. Jeremy Franke then filed apetitionfor awrit of certiorari which this
Court granted. Frankel v. Univ. of Maryland, 354 Md. 112, 729 A.2d 404 (1999). Shortly
thereafter, the Board filed a motion to dismiss. This Court deferred action on the motion.

1.

Inthemation to dismiss, the Board argued thet the case became moot once Jeremy graduated from
the Univeraty of Maryland, College Park, in May 1998. The Board made the same argument before the
Court of Specid Appedls, which had hdd that the University’ s“refusd to grant Jeremy in-date satusis
alive controversy to theextent that he may now beentitled to an excesstuitionrefund.”  Althoughwe shdl
reversethejudgment of the Court of Specid Appedsonthemerits, weagreewithitsholding ontheissue
of mootness. There remains a justiciable controversy between Jeremy Frankel and the Board.

Inthe Frankels' initid complaint, they requested, inter alia, that the Circuit Court declarethat
they wereentitled to arefund for “ the difference between the amount [they had] paidfor tuition and the

amount that would have been paid for tuition based onin-state status.” Theregfter, intheir anended
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complaint, they smply requested “[a]n award of any other and further relief that the court considers
proper.”

Despitethe broad request for rdief inthe Frankds amended complaint, the Board arguesthat the
petitioner in the amended complaint “ aandoned hisdam to atuition refund,” and thet, asaresult, there
IS0 justiciable controversy between the parties. The Board contendsthat Jeremy wasrequired to
abandonthe clamfor arefund becauseit wasbarred by sovereignimmunity and that, because he has
graduated, he cannat daimthet hisrightswill beviolated inthefuture. Conseguently, the Board' sargument
continues, even if this Court wereto hold thet the Policy was uncondtitutiond, the right to arefund could
beenforced only through“ ayet-to-be-filed contract action,” whichwould bebarred by theoneyear Satute
of limitations set forth in Code (1984, 1999 Repl. Vol.), § 12-202 of the State Government Article.
AccordingtotheBoard' sargument, “ sovereignimmunity barsthe Frankels' retrospective clamsand
mootness bars their prospective claims.”

Contrary to the Board' s position, we do not believe that the wording change in the amended
complaint, from arequest for adedaration concerning arefund to arequest for “other and further reief thet
the court considers proper,” constituted an abandonment of aclaim for arefund. If adeclaration
concerning arefund were gppropriate at this stage of the controversy, it would be encompassed by the
language of the amended complaint.

Moreover, the matter of arefund isnot being raised too late, as contended by the Board. Instead,
any decison concarning thegrant of Jeremy’ srefund daim would seem to be premature. Under the Policy
and the procedures therein st forth, astudent is obligated to pay the higher out-of-tate tuition during the

pendency of arequest for re-evauaion and dl gppedls. Until thereisaproper re-evauation, gpprova of
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the request, and achangein gatus, therewould gppear to be no entitlement to acredit or arefund. If, as
weshdl hold, the Policy provided for, and the adminidrative officid s used, legdly impermissble criteria
in denying Jeremy’ srequest for in-statestatusand claim for arefund, those officia swill beobligated to
reconsder hisrequest and dam usng permissiblecriteria A refund under the Policy cannot be made until
the appropriate officias properly rule upon Jeremy’ srequest for in-state status, employing legally
permissible criteria.

In addition, nothing in the Palicy providesthet the entitlement to arefund cessesimmediady upon
the sudent’ sgraduation. Thedternative provisonsinthePolicy for acredit to the student’ saccount or
arefund suggest that arefund isthe gppropriate remedy when the student isno longer enrolled at the
Univergty and thus no longer has an acoount with the University which canbe credited. Furthermore, “the
Genard Assambly hasnow provided broad . . . refund remedies covering every typeof tax, fee, or charge
improperly collected by aMaryland governmentd entity.” Bowman v. Goad, 348 Md. 199, 204, 703
A.2d 144, 146 (1997). Although onemust follow the gppropriate adminidrative remedy to be entitied to
arefund, Bowman v. Goad, supra, 348 Md. at 204, 703 A.2d at 146, Jeremy has meticulously
followed the applicable administrative procedures required by the University.

Fndly, thereisno merit in the suggestion that Jaremy’ sdlam isbarred by governmentd immunity.
Evenif theonly bassfor thedamwerethegenerd waiver of governmenta immunity in contract actions
et forthin Code (1984, 1999 Repl. Val.), 88 12-201 through 12-204 of the State Government Article,
Jeremy’ sclaim would not be barred by the oneyear period of limitationsin 8 12-202. Jeremy filed this
actionwithinayeer fromthefind adminidrativedecison denying hisreques for in-datesausand hisdam

for arefund. As previously discussed, he did not abandon his claim for a refund.
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Thereare, moreover, groundsfor Jeremy’ sclaim other than 88 12-201 through 12-204 of the
State Government Article. It may bethat Code (1988, 1997 Repl. Val., 1999 Supp.), 8§ 13-901(a) of the
Tax-Generd Article, isapplicablewhenagatecollegeor universty chargesastudent morefor tuitionthan
islegdly payable. That section broadly authorizesarefund daim againg the Staie by adamant who “(1)
erroneoudy paysto the State agreater amount of . . . feg, [or] charge. . . thanis properly and legdly
payable” Under § 13-1104(a), aclamant hasthree yearsfrom the date of payment tofile“aclaim for
refund under thisarticle.. . . ,” and Jeremy clearly filed his claim and brought this action within that tin

I the statutory refund remedy in 88 13-901(a)(1) and 13-1104(a) of the Tax-Generd Articleis
ingpplicableto this case, theresult would be no different. The Generd Assembly delegeted to the Board
very broad authority over tuition and fees (8 12-109(e)(7) of the Education Article), and the Board
adopted aPalicy and regulationsentitling astudent to acredit or refund of tuition upon re-dassfication from
out-of-state satusto in-gate status. It haslong been settled in Maryland that when one paysto astate
government agency or aloca government morein taxes, fees, or chargesthan the government isentitled
to, and whenthelaw spedificdly authorizes* arefund, athough no particular Satutory remedly isprovided,”
acommon law contract “action . . . isavailable.” Apostol v. Anne Arundel County, 288 Md. 667,
672,421 A.2d 582, 585 (1980); See, e.g., Whitev. Prince George's Co., 282 Md. 641, 653-654
n.7, 387 A.2d 260, 267 n.7 (1978) (wherethelaw “ provided that the[claimant] wasentitled to arefund
but did not contain aspecia statutory remedly, . . . an action in assumpsit could be maintained”);
Baltimorev. Finance Corp., 168 Md. 13, 14, 176 A. 480, 481 (1935) (alaw, providing that onewho
paid“moremoney for taxes or other charges than was properly and legdly chargesble’ wasentitled toa

refund, “ changed the common law rulethat taxes|or other charges] paid under amigtake of law could not
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berecovered,” and thereforetheplaintiff could bring an action in assumpsit, subject to thestatutewhich
“providesthet sLitsin assumpgt shal be commenced within three years after the cause of action accrued”);
Baltimore v. Home Credit Co., 165 Md. 57, 65, 166 A. 604, 607-608 (1933) (same); George's
Creek Coal & Iron Co. v. County Comm'rs of Allegany Co., 59 Md. 255, 260-261 (1883)
(same).

Apart fromthegenerd waiver of governmenta immunity for contract actionsin 88 12-201 through
12-204 of the State Government Article, and thelaw concerning refunds of overpaymentsto governmentd
agendes, the Generd Assambly hasauthorized the Board to“[sJueand besued . . ..” Code (1978, 1999
Repl. Val.), 8 12-104(b)(3) of the Education Article. Although a“sueand besued” provison ordinarily
does** nat donecondituteagenera waver of [governmentd] immunity,”” it doeswaiveimmunity inactions
concerning metterswithin the scope of the governmenta agency’ s““ dutiesand obligations.”” Jacksonv.
Housing Opp. Comm' n, 289 Md. 118, 124, 422 A.2d 376, 379 (1980), quoting Board of Trustees
of Howard Community College v. John K. Ruff, Inc., 278 Md. 580, 590, 366 A.2d 360, 366
(1976), and Katz v. Washington Sub. San. Comm’n, 284 Md. 503, 512, 397 A.2d 1027, 1033
(1979). SO & B, Inc. v. Md.-Nat'l Cap. P. & P., 279 Md. 459, 466-468, 369 A.2d 553, 557-558
(2977); Weddlev. School Commissioners, 94 Md. 334, 51 A. 289 (1902). The Board hasaduty
to* prescribe policesand procedures’ for the University System, and, inorder to carry out thet power and
“accomplishthepurposesof theUniveraity,” the Board wasgranted theauthority to“[ €] nter into contracts
of any kind.” 88 12-104(b)(5) and (j) of the Education Article. Asearlier mentioned, the Board is
expresdy granted theauthority to st “tuitionandfees” §12-109(e)(7) of the Education Article. Although

the Board' swaiver of governmenta immunity for actionsfiled intort may belimited “to the extent of any
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goplicableliability insurance,” thewalver of immunity for other actionsisnot solimited. See88 12-104(b)
and (i) of the Education Article. Under al of thecircumstances, the Satutory authorizationto* be sued”
waivesany governmenta immunity in declaratory judgment and contract actionsto recover tuition
overcharges which the Board might otherwise have enjoyed.

Accordingly, we rgject the Board' s argument that this case should be dismissed.

V.
A.

Turning to the merits of the case, the petitioner arguesthat the Board' sdefinitions of and use of
“financid dependence’ and“financid independence’ inthedetermination of res dency violatehisrightsto
due processand equd protection under both the United Statesand the Maryland Condtitutions. Jeremy
pointsout thet, under the Palicy, thefinancdly dependent student’ sresdency will dwaysbe based upon
the resdency of thase from whom he or she receives monetary support, without exception. Wheressthe
intentionsand actionsof afinancidly independent sudent arerdevant tohisor her resdency classfication,
those of thefinancidly dependent sudent areentirdy irrdlevant. Infact, the Board will not evenlook at
the variousdomicilefactorsligted in the Policy, such asvoter regidration, etc., unlessthe sudent can firgt
prove “financia independence” asdefined inthe Policy. Therefore, Jeremy contends, the Policy
uncondtitutiondly presumesthat adult sudentswho arefinancidly supported by out-of-statesourcesare
nonresidents.  This presumption, Jeremy argues, violates due process becauseit isirrebutable. See
Vliandisv. Kline, 412 U.S. 441, 450, 93 S.Ct. 2230, 2235, 37 L.Ed.2d 63, 70 (1973) (irrebutable
presumption of nonresidency for University tuition purposes, based on an out-of-gate address a time of

application, is “so arbitrary asto constitute a denial of due process of law”).
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In addition, Jeremy contendsthet the Board' s rdliance upon the source of monetary support cregtes
anirraiond dassficationinviolaion of theequd protection rights of sudentswho are bonafide Maryland
resdents, eventhoughthey arefinancidly dependent upon out-of-state sources. Jeremy dates(petitioner’s
brief at 10):

“TheClassficaion Policy’ spurposeistolimitin-gaetuitionto
bona fide State resdents. Finanda dependency — whether itison out-
of-date parents, or an out-of-gtate bank for that matter — shedsno light

onaperson’ schoiceof permanent resdence. Itisarbitrary, therefore, for
Respondentsto rdly on finanda dependency asadiscrimingting factor, let

donethesolediscriminating factor in determining aperson’ sresdence.”
Jeremy concludesby assarting that the* Policy deniesdue processand equd protection; it discriminates
on the basis of wealth[;] it penalizestravel, . .. and it isover-broad.” Id. at 11.

TheBoard respondshby contending thet financid dependency ishighly rdevant to adetermination
of resdency. The State hasalegitimateinterest indlocating the substantia benefit of lower tuitionrates
to Maryland resdents, the Board argues, and in adetermination of in-state statusfor tuition purposes,
financid dependency on out-of-gate sourcesis“far moreprobative’ than other, more common, resdency
factors, such aswhere onevotesand filesincometax returns. (Respondents' brief a 11). Inaddition, the
Board arguesthat the presumption of nonresdency under the Palicy, is, infact, rebuttable. If Jeremy hed
established financial independence, the Board contends, he, like many other students applying for
reclassification, would havebeen granted in-statesatus. Findly, the Board damsthat the Policy doesnot
violateequd protection principlesbecausethe” Policy eadly passestheminimal test of arational basisfor

the distinction between afinancially independent and a dependent student.” (Respondents' brief at 13)
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We need not in this case reach the petitioner’ s due process arguments and hisequd protection
argument based on the Fourteenth Amendment to the United States Condtitution. [n our view, the Pdlicy’s
and the Board' sabsolute preclusion of in-state tuition statusfor any student whaose primary monetary
support comesfroman out-of-gatesource, arbitrarily andirrationdly discriminatesagaing many bonafide
Maryland resdentsin violation of theegud pratection component of Artide 24 of theMaryland Dedaraion
of Rights.

B.
Article 24 of the Maryland Declaration of Rights states as follows:

“That no man ought to betaken or imprisoned or disseized of hisfreghold,

libertiesor privileges, or outlawed, or exiled, or, in any manner, destroyed,

or deprived of hislife, liberty or property, but by thejudgment of his

peers, or by the Law of the land.”
“Although Article 24 does not contain an expressequd protection cdause, the concept of equa protection
neverthelessisembodied inthe Article” Renkov. McLean, 346 Md. 464, 482, 697 A.2d 468, 477
(1997). See, e.g., Sate Admin. Bd. of Election Laws v. Board of Supervisors, 342 Md. 586,
594 n.6, 679 A.2d 96, 100 n.6 (1996); Gilchrist v. Sate, 340 Md. 606, 623 n.3, 667 A.2d 876, 884
n.3 (1995); Ashton v. Brown, 339 Md. 70, 101 n.17, 660 A.2d 447, 462 n.17 (1995); Maryland
Aggregates v. State, 337 Md. 658, 671-672 n.8, 655 A.2d 886, 893 n.8, cert denied, 514 U.S.
1111, 115 S.Ct. 1965, 131 L .Ed.2d 856 (1995); Verz v. Baltimore County, 333 Md. 411, 417, 635
A.2d 967, 969-970 (1994), and cases there cited.

Moreover, while United States Supreme Court cases gpplying the Equal Protection Clause of the
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Fourteenth Amendment are, of course, binding upon usin the gpplication of that federd condtitutiona
provison, and are regarded as persuasve in the gpplication of Article 24 of the Declaration of Rights,
neverthdessthe“federd and Sate guarantees of equd protection are* obvioudy independent and capable
of divergent gpplication . . . ."”” Maryland Aggregatesv. Sate, supra, 337 Md. at 672n.8, 655 A.2d
at 893 n.8, quoting Murphy v. Edmonds, 325 Md. 342, 354, 601 A.2d 102, 108 (1992). SeeVerz
v. Baltimore County, supra, 333 Md. at 417,635 A.2d a 970 (*We have cons stently recognized that
the federa Equd Protection Clause and the Article 24 guarantee of equd protection of the laws are
complementary but independent, and ‘ adiscriminatory classification may bean uncongtitutiona breech of
theequal protection doctrine under theauthority of Article24 aone,”” quoting Attorney General v.
Waldron, 289 Md. 683, 715, 426 A.2d 929, 947 (1981)); Kirsch v. Prince George's County, 331
Md. 89, 97, 626 A.2d 372, 376, cert. denied, 510 U.S. 1011, 114 S.Ct. 600, 126 L .Ed.2d 565 (1993)
(“the two provisions[the Fourteenth Amendment’ s Equal Protection Clause and Article 24] are
independent of one another, and aviolation of one is not necessarily aviolation of the other”).?
Under the provisons of the Board' s Policy, asregffirmed during ord argument before this Court,
adudent at the Universty of Maryland, Callege Park, cannot havein-gatetuition gatusif morethan one-
half of the student’ sfinancia support comesfrom aperson or personswho live out-of-state. This

requirement isabsoluteand hasno exceptions. Furthermore, asemphasized by theBoard & ord argument

3 By underscoring theindependence of Article 24 of the Declaration of Rights, wedo not suggest that

theresult in this case would be any different if the sole issue were whether the Policy violated the Equal
Protection Clause of the Fourteenth Amendment. Wesmply aremaking it clear that our decision isbased
exclusively upon Article 24 and isin no way dependent upon the federal constitutional provision. See
Michigan v. Long, 463 U.S. 1032, 1041, 103 S.Ct. 3469, 3476, 77 L.Ed.2d 1201, 1214 (1983);
Perry v. Sate, 357 Md. 37, 86 n.11, 741 A.2d 1162, 1188 n.11 (1999).
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before us, the relationship between the sudent and the out-of-Sate benefactor isimmaterid. Althoughin
the present casethe benefactor may be an out-of-gate parent, the out-of -State monetary source could be
agrandparent, adigant relative, afamily friend, or any other out-of-gate benefactor, and the sudent will
dill bedeemed anonresident. A student whoisaMaryland resident under any legd meaning or ordinary
usage of theterm “resident,” but whose chief source of monetary support is someone out-of-state, will,
under the Policy, be deemed anonresdent of Maryland and will be required to pay agrester tuition than
other Marylanders. Thereforethe Policy, inter alia, placesin one class bonafide Maryland residents
whose primary source of fundsiswithin the State, and placesin another, higher paying class, bonafide
Maryland residents whose primary source of funds is outside the State.

The Board argues that the above-described classification “is not based on a sugpect class’ and
does* notimpair fundamentd rights” (Respondents' brief a 13). Thus, theBoard’ sargument continues,
thedassficationis”presumed to be conditutiond,” issubject to the“minima test of arationd bads” and
“eadly passes’ that test. (Ibid.). The petitioner suggeststhat the classification does infringe upon
fundamentd rights and therefore is subject to ahigher degree of scrutiny. Alternatively, the petitioner
maintainsthat the dassfication“hasnorationd bads’ and*isunconditutiondly irrationd.” (Petitioner’s
brief at 10). Weshdl assumethat the Policy’ sclassification based upon the source of fundsissubject to
the rational basistest. Nevertheless, as previoudy indicated, it fails that test.

Evenunder the“minimal” rational basistest, “this Court has not hesitated to strike down
discriminatory economic regulation that lacked any reasonablejudtification,” Maryland Aggregatesv.
State, supra, 337 Md. at 673, 655 A.2d at 894. Aspointed out in Maryland Aggregates, 337 Md.

a 672 n.9,655A.2d a 893 n.9, suchinvadid regulations have often “imposad economic burdens, ina
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manner tending to favor [some Maryland] residents. . . over [other Maryland] residents. .. ."

Thus, inVerz v. Baltimore County, supra, 333 Md. 411, 635 A.2d 967, applying therational
basistest, weinvalidated, under the equa protection component of Article 24, aBatimore County
regulaionimposing a“location requirement” for licensed tow truck operatorswho arecaled by thepolice
totow vehideswhich havebecomedisabled. Under theregulation, whenever policein Baltimore County
were requested to call atow truck operator for adisabled vehicle, the police wererequired to call upon
an operator whose place of busnesswaslocated in Batimore County. In discussng theegud protection
component of Article 24, Judge Karwacki stated for the Court inVerz (333 Md. at 419, 635 A.2d at

971):

“We. . . have not hestated to carefully examine a satute and
declareitinvalidif we cannot discern arationa badsfor its enactment.
‘Thevitdlity of thisState’ sequd protection doctrineisdemondirated by
our decigonswhich, dthough goplying the deferentid sandard embodied
intheraiond badstes, have nevertheessinvdidaied many legidative
classificationswhichimpinged on privileges cherished by our citizens”
Attorney General v. Waldron, supra, 289 Md. at 715, 426 A.2d at
947. Althoughwe havetraditiondly accorded legidaive determinations
astrong presumption of condtitutionality, Murphy v. Edmonds, 325
Md. at 356, 601 A.2d at 114; Briscoe v. Prince George' s Health
Dep't, 323 Md. 439, 448, 593 A.2d 1109, 1113 (1991), we have dso
required that alegidative classification rest upon ‘ some ground of
difference having afair and substantial relation to the object of the
legidation.” State Bd. of Barber Examinersv. Kuhn, 270 Md. 496,
507, 312 A.2d 216, 222 (1973).”

After reviewing severd prior decigonsof thisCourt invaidating discriminationsamong Maryland resdents

because of geographical factors, the Court in Verz continued (333 Md. at 423, 635 A.2d at 973):
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“In areas of economic regulation, aswe have discussad, thisCourt
hasbeen particularly distrusiful of dassificationswhich arebased solely on
geography, i.e., tregting residents of one county or city differently from
residents of the remainder of the State.”

A regulaion treating bonafide Maryland res dents differently based “ solely” onthe geographica
origin of their monetary support isnot dissmilar to the geographicaly based regulationswhich were
invaidated in Verz and other cases. See, e.g., Brucev. Dir., Chesapeake Bay Affairs, 261 Md.
585,276 A.2d 200(1971) (invaidating, onequd protection grounds, regul ationsrestricting commercid
crabbing and oystering in acounty’ swatersto residents of that county); Md. Coal, etc. Co. v. Bureau
of Mines, 193 Md. 627, 642-643, 69 A.2d 471, 477 (1949) (geographical discrimination with regard
to strip mining invalidated); Dasch v. Jackson, 170 Md. 251, 269-270, 183 A. 534, 542 (1936)
(territorid dassfication for licenang and regulating paperhangershdd to lack arationd bass); Hawrede
Gracev. Johnson, 143 Md. 601, 123 A. 65 (1923) (the Court invdidated amunicipd ordinancewhich
prohibited nonres dentsof themunicipaity from operating anautomobilefor hirewithinthemunicipdity).
See also Kirsch v. Prince George' s County, supra, 331 Md. 89, 626 A.2d 372 (zoning ordinance,
IMp0si ng more strenuousrequirementsupon residentia property rented to university studentsthanon
resdentia property rented to non-students was held to lack arationd bass and thuswasinvdid under
Article 24); Wheeler v. Sate, 281 Md. 593, 380 A.2d 1052 (1977).

Asstforthinseverd of theabove-cited cases, agovernmentd regulaion placing agreater burden
on some Marylandersthan on others based on geographica factors must “rest upon ‘ some ground of

difference having afair and substantia relation to the object of the'” regulation. Verz v. Baltimore

County, supra, 333 Md. a 419, 635A.2d at 971. The dtated object of the Board' sPolicy isto alow
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bonafideMaryland resdentsto pay alower tuition than nonresdents. According tothe Board, its*” intent
[ig todlocae’ the“benefit of lower tuitionrates. . . to Maryland resdents” (Respondents brief at 13).
The Boardingststhat whether onerecelves hisor her primary monetary support from personsinsde of
the State or from out-of-state is “probative’ of his or her permanent residence. (Id. at 11).

Asthe petitioner doesnot chalengethe objective of according areduced tuition benefit to bona
fideMaryland resdents, weshd| assumethat the Board' sobjectiveisentirely legitimate. Nevertheess,
the Board' s absol ute preclusion of resident statusfor any student whose primary source of monetary
support resdes out-of-state has no “fair and subgtantia rdation to” the Board’ sand Policy’ sobjective.
Onthecontrary, many gpplicationsof the Palicy will beinconasent with the objectiveof providing atuition
benefit to bonafide Maryland residents.

For example, asudent may havebeen bornand raised inMaryland, may never haveleftthe Sate,
and may havelived with both of hisparentsin Maryland. I, shortly before gpplying to the University of
Maryland, the sudent’ s parents divorced, if the student continued to reside with one parent in Maryland,
andif theother parent moved to another State but agreed to providethe monetary support whilethe sudent
atended the University of Maryland, the student would be required to pay the higher nonresident tuition.

Smilaly, if asudent and hisor her parentslived together in Maryland, never | eft the State, voted
inMaryland, pad Maryland income and property taxes, etc., but if the sudent’ sexpenseswhileatending
collegewere provided by agrandparent who lived in New Y ork, the student would be deemed a
nonresident under the Policy.

Theabove-described hypotheticd Stuetions, aswell asmany other hypathetica Stuationsinvolving

bonafide Maryland res dentswith out-of-sate monetary support while attending college, were discussed
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at ora argument beforethisCourt. Inevery one of these Stuations, the Board inssted that, under the
Palicy, the student would have to be treated as anonresident for tuition purposes. It isobviousthet the
Policy has little relation to the stated objective of benefitting bona fide Maryland residents.

Consequently, the Board’ sand the Policy’ suse of “financial dependence” and “financia
independence’ createsanarbitrary andirrationd dassficationwhichviolatestheequd protectionprinciple
embodied in Article 24 of the Maryland Declaration of Rights. The petitioner isentitled to have his
residency dassification determined by the University based ontheeight “ domidile’ ariteriaset forthin Part
|, subpart A, of the Policy, and without using the“financia dependence’ and “financid independence’

factors.*

JUDGMENT OF THE COURT OF SPECIAL
APPEALSREVERSED AND CASEREMANDED TO
THE COURT OF SPECIAL APPEALS WITH
DIRECTIONSTO REVERSE THE JUDGMENT OF
THE CIRCUIT COURT FOR MONTGOMERY
COUNTY AND REMAND THE CASETO THAT
COURT FOR FURTHER PROCEEDINGS
CONSISTENT WITH THISOPINION. COSTSIN
THISCOURT AND IN THE COURT OF SPECIAL
APPEALSTO BE PAID BY THE RESPONDENTS.

4 Our holding in this case does not necessarily preclude the Board in the future from adopting a
regulation or amending the Policy to makethe source of astudent’ sfinancia support afactor, anong the
other eight listed criteria, in determining whether a student is abonafide resdent of Maryland. Thereisa
substantial difference between an absolute requirement and amere factor which should be weighed and
consdered along with other factors. Moreover, in determining legd residence or domicile, the weight that
isgiven any particular factor may vary depending upon the circumstances. See Blount v. Boston, 351
Md. 360, 370, 718 A.2d 1111, 1116 (1998) (“ Although . . . domicileisaunitary concept and the same
lega principles apply regardless of the context, . . . nonethelesstheimportance or weight to be given some
factors or contacts will vary depending upon the circumstances’).



