As a general rule, extrinsic evidence of a witness’s prior
oral inconsistent statenent is admssible if (1) the contents of
the statenment and the circunstances under which it was nade,

i ncluding the persons to whomit was nmade, are disclosed to the
witness, (2) the witness is given an opportunity to explain or
deny it, and (3) the witness has failed to admt having nade the
statenent. M. Rule 5-613(a) and (b). In crimnal cases,
however, there is what has becone known as the Spence-Bradl ey
exception to this general rule:

[ A] defendant is denied a fair trial if the

State with full know edge that its questions

wll contribute nothing to its case,

guestions a w tness concerning an i ndependent

area of inquiry in order to open the door for

i npeachnment and introduce a prior

i nconsistent [oral] statenent.
Bradley v. State, 333 Mi. 593, 604 (1994); Spence v. State, 321
Md. 526, 530 (1991); See also Stewart v. State, 342 Ml. 230, 242-
243 (1996). This appeal presents the question of whether there
is an “excited utterance” exception to the Spence-Bradl ey
excepti on.

In the Grcuit Court for Prince George’'s County,

a jury (Hon. Janes J. Lonbardi, presiding) convicted Craw ey
McCoy Foreman, appellant, of child abuse and second degree
assault. Appellant concedes that the evidence was sufficient to
establish that he commtted those of fenses against his 11 year

ol d son. He contends, however, that he is entitled to a new

trial because



THE TRI AL JUDGE ERRED | N PERM TTI NG THE
STATE TO | MPEACH | TS OWN W TNESS W TH
PRI OR | NCONSI STENT STATEMENTS THAT WERE
OTHERW SE | NADM SSI BLE AS HEARSAY.

1. THE TRI AL JUDCGE ERRED | N ADM TTI NG
HEARSAY STATEMENTS OF THE VICTIM AS TO
THE | DENTITY OF H S ABUSER UNDER THE
EXCEPTI ON TO THE HEARSAY RULE RELATI NG
TO STATEMENTS MADE FOR MEDI CAL DI AGNCSI S
OR TREATMENT.

I11. THE TRI AL JUDGE ERRED | N REFUSI NG TO
PERM T THE DEFENSE TO | NTRODUCE | NTO
EVI DENCE CERTAI N SCHOOL RECORDS COF THE
VI CTI M ON THE GROUNDS THAT THEY WERE
HEARSAY.

For the reasons that follow, we shall affirmthe judgnent of
the circuit court.
l.
The State’'s first witness was Corporal Joseph Palmeri of
the Prince George’s County Police Departnment. The foll ow ng
transpired during his direct exam nation:

Q You nmay use your notes to refresh your
nmenory.

A | was en route to work. | was working
the mdnight shift at that tinme. |
heard a call go out over the air, over
the radio for a donmestic assault which
was either occurring at that tinme or
just occurred at [the residence of
appellant, his wife, and the victin].

* * *
Q What happened when you arrived?
A. Yes, sir. Wen | arrived on the scene

the victim a juvenile, approached ne
along with his nother. The nother being



[appellant’s wife].

Q Can you describe what they |ooked |ike?

A The femal e was very upset. It appeared
that she had been crying, appeared very
di straught. The juvenile ... had

brui ses and puffiness on his face.

| do recall a very large lunp, very

| arge, al nost softball size on the back
of his head.

Q And what was his enotional state?
A He was upset, very very upset.

* * *

THE W TNESS: He said his father was upset at
himand his father had ki cked hi m several

times in the face, head and rib area. |’'m
getting all this information fromhim He
said ... his father continued this attack by

sl appi ng himseveral tines in the face and
bangi ng his head, the juvenile's head into
the cl oset wall.

Q And where was the nother as the [victim
was telling you all this?

A She was standing right along side of
hi m

Corporal Palmeri was followed to the stand by Martha
Mangi no, a volunteer fire departnent energency nedical technician
who had al so responded to the call. According to EMI Mangi no,
when the victimentered the anbul ance, he told the anbul ance
attendants “that his father had punched himin the face and
ki cked himin the chest.”

The jurors then heard testinmony fromthe victimand fromhis

not her, appellant’s wife. These w tnesses had refused the
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prosecutor’s request for an interview. On the stand, both were
hostile to the State. According to them on the occasion at
issue the victim (1) sustained his injuries when he was “beaten
up” at school, and (2) was not injured by appellant, who nerely
“sl apped” the victimafter the victims nother insisted that the
victimbe disciplined for continued m sbehavior in school. After
guestioning these wtnesses about what they said at the scene of
the crime, the State then “recalled” Corporal Palmeri and EMI
Mangi no.

Corporal Palmeri testified that upon his arrival
appellant’s wife told himthat the victimwas “slapped” and
“ki cked” and “pushed into the wall” by appellant. EMI Mangi no
testified that appellant’s wife told her that the victimhad been
“punched in the face” and “kicked ... in the chest” by appellant.
According to appell ant, evidence of what the victimand the
victims nother said at the scene of the crine was inadm ssible
under Spence, supra, and Bradley, supra. W disagree.

In both Spence and Bradl ey, the prosecutor knew before the
W tness took the stand that the witness would repudiate a prior
statenent or a critical portion of a prior statenent. |n each of
t hose cases, the prosecutor’s cross-exam nation about the alleged
i nconsi stency was a nere subterfuge; the trial judge and al
counsel knew in advance that the w tness would deny havi ng nmade

the alleged prior oral statenent. |In each of those cases,



cross-exam nation about the statenent was notivated solely by the
prosecutor’s desire to lay the foundation required for the
i ntroduction of extrinsic inpeachnment evidence in the hope that
the jurors would do nore than disbelieve the witness’s denial.
The “inpeachnment” evi dence was presented in the hope that the
jurors would convert it into substantive evidence of the
defendant’s guilt.

In this case, the record shows that it was at the suggestion
of appellant’s trial counsel that the victimand the victinis
not her refused the prosecutor’s request for an interview. At no
time prior to trial, however, did either of these w tnesses
“recant” their statements to Corporal Palmeri and EMI Mangi no.
In the absence of any recantation, the prosecutor was not
forecl osed fromattacking their credibility through questions
directed at proving under Ml. Rule 5-613 that they had nade
statenents that are inconsistent wwth their present testinony.
Ml. Rule 5-616(a)(1); Pickett v. State, 120 Md. 597, 604-605
(1998).

Under the unique circunstances of this case, Judge Lonbardi
neither erred nor abused his discretion when he permtted the

State to recall Corporal Palmeri and EMI Mangi no.! Each of the

'During Corporal Palmeri’s first appearance on the stand,
appellant’s trial counsel objected when the prosecutor asked,
“what if anything was [the victim s nother] saying?” Judge
Lonmbardi’s decision to sustain the objection to this overbroad
guestion was not inconsistent with his subsequent decision to
receive Corporal Palmeri’s answer to the follow ng question:
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statenents about which they testified described the startling
event to which they had responded, and was nade at a tinme when

t he decl arant was under noticeable stress of excitenment caused by
the event.? The statenents about which they testified were thus
adm ssi bl e as substantive evidence under Ml. Rule 5-803(b)(2).
The Spence-Bradl ey exception does not prohibit the State from

i npeaching a witness with his or her prior inconsistent witten
statenent. Stewart, supra, 342 Md. at 242-243. |t does not
prohibit the State frominpeaching a wwtness with his or her
prior inconsistent statenent given under oath to a grand jury.
Nance v. State, 331 Md. 549, 571 (1993). It does not prohibit
the State frominpeaching a witness with a prior inconsistent
statenent of identification. Thomas v. State, 113 Ml. App. 1, 6
(1996). W hold that the Spence-Bradl ey exception does not
prohibit the State from (1) questioning a wtness about an

i nconsi stent statenent allegedly nmade at the scene of the crine
whil e the witness was observed to be suffering fromthe stress
produced by the crinme under investigation, and (2) offering

extrinsic inpeachnment evidence that the wtness made such a

“Corporal Palmeri, | just want to ask you one very specific
question. Wen you were at the scene ... did [the victinms
not her] tell you what had happened?”

2Moreover, this is not a case in which the accused denied
havi ng taken any aggressive action against the victim The
guestion was whether the victims injuries preceded or resulted
fromthe discipline inposed by appellant.

6



statenent on that occasion.?
.

According to appell ant, Judge Lonmbardi should have granted
the “notion to strike” interposed by appellant’s trial counsel
after EMI Mangino testified about what the victimsaid to the
anbul ance attendants. The record shows that the foll ow ng
transpired during the technician’s direct exam nation:

Q Now, when you asked [the victin] those
basi ¢ questions did he respond?

Yes, he did.
Q VWhat did he tell you?

A He told us that he had -- that his
father had punched himin the face and
kicked himin the chest.

[ Def ense Counsel]: Objection and notion to
strike.

THE COURT: I’mletting it in under the
statenent for purposes of any nedi cal
treatnent that this woman m ght have been
able to give. So I'll overrule your

obj ecti on.

3According to a majority of the United States Suprene Court,
testi nony about co-conspirators’ out-of-court statenments “provide
evi dence of the conspiracy’ s context that cannot be replicated,
even if the declarant testifies to the sane matters in court.”
United States v. Inardi, 475 U S. 387, 395, 106 S.Ct. 1121, 1126
(1986). Testinony about excited utterances nmade at the scene of
the crime provide evidence that cannot otherw se be replicated
when, as in this case, the declarant’s testinony is inconsistent
with his or her excited utterance.
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Appel I ant now argues that Judge Lonbardi shoul d have
excl uded that portion of the victinmis declaration that identified
appel l ant as the perpetrator. This argunent is based on the
proposition that the identity of the person who caused the injury
is not adm ssible under Ml. Rule 8-803(b)(4) because that
particular information is not “pathol ogically germane” (i.e.,
“relevant” or “of consequence”) to the declarant’s diagnosis and
treatnent.* W are persuaded, however, that this argunent was not
presented to Judge Lonbardi.

Al t hough Judge Lonbardi di scussed the hearsay exception in
MI. Rule 8-303(b)(4), he admtted the victims statenent as
rel evant to what action the EMI woul d take after hearing it. The
rul e agai nst hearsay does not exclude out of court declarations
offered to show the effect that such declarations had on the
person who heard them Shunk v. Wl ker, 87 M. App. 389, 402
(1991); Sparks v. State, 91 Md. App. 35, 94 (1992). Appellant’s
trial counsel argued that everything the victimsaid to the EMI
shoul d be excl uded because the EMI did not nmake a di agnosis or
adm ni ster any nedical treatnent. Judge Lonbardi was never
requested to deliver a limting instruction under Mil. Rule 5-106,

or to “strike” only that portion of the statenent in which the

‘“When effective treatnent nay require antibiotics, a tetanus
shot, or the renoval of the victimfromthe honme, the identity of
the assailant is relevant to the victins diagnosis and
treatnent. In Re Rachel T., 77 M. App. 20, 36 (1988).
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victimidentified his father as the person who had inflicted the
injuries. Under these circunstances, the “identity of abuser”
i ssue has not been preserved for our review.

[T,

During appellant’s direct exam nation, he testified that his
wife insisted that he discipline the victi mwhen she “went off”
after reading “a stack of stuff” received fromthe victims
school in that day’'s mail. \When appellant’s trial counsel
attenpted to introduce the “stack” into evidence, Judge Lonbardi
sustained the State’s hearsay objection and added that the
records were “unauthenticated . . . at this point.” Appel | ant
now argues that the records were adm ssible “busi ness records”
under Md. Rule 5-803(b)(6). W are persuaded that the exclusion
of these docunents was not erroneous. The docunents were not
eligible to be received into evidence until they had been
aut henticated either by a testifying “sponsor” or in conformty
with Ml. Rule 5-902(a).

It is true that a different “authentication” analysis is
applicable to docunents offered to show the effect upon the
person who read them?® The docunents at issue, however, were
never offered for the imted purpose of showing their effect on

appellant’s wife - the person who allegedly read them or on

°The person who read the docunent -- and who was all egedly
affected as a result of having done so -- is conpetent to
aut henticate that docunment when it is offered for the limted
pur pose of showing its effect on the reader.
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appel lant - the person who allegedly inposed discipline as a
result of what was contained in them Under the circunstances,
we agree with Judge Lonbardi that the itens offered into evidence

were inadm ssible for lack of required foundation.

JUDGVENT AFFI RMED
APPELLANT TO PAY THE COSTS.
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