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Appel | ants/ cross-appel | ees, Conr ad/ Domel LLC
(“Conr ad/ Donmrel "), Tome’s Landing Condom nium Associ ation,
I ncorporated (the “Condom niuni), and Tone’s Landi ng Yacht d ub,
Inc. (the “Yacht Club”), appeal the decision by the Crcuit Court
of Cecil County that Tone’s Landing Corporation (“TLC), which is
not a party to this appeal, had transferred certain expansion
rights to appellee/cross-appellant Wst Devel opnment Conpany
(“West”). West appeals the circuit court’s ruling that TLC had not
transferred its riparian rights to Wst but, rather, that
Conr ad/ Donmel had obtained those riparian rights by virtue of a
forecl osure sale. Appellants pose five questions on appeal, which
we have consolidated:*?

Did Wst acquire the expansion rights

" Appellants’ questions were:

A. Did the circuit court err by ruling that there exist valid
“developer rights,” which could be assigned to appellee?

B. Assuming, arguendo, that valid “developer rights” were
assigned to the appellee, did the circuit court err in failing to limit
the scope of those rights?

C. Assuming, arguendo, that valid “developer rights” were
assigned to the appellee, did the circuit court err in failing to
recognize the impossibility of exercising those rights?

D. Did the circuit court err by failing to render a proper
declaration of the rights of the parties in and to the “developer
rights” described in the Marina Cross Operating Agreement?

E. Assuming, arguendo, that valid “developer rights” exist,
did the circuit court err by failing to declare that they had been
conveyed to the trustees under the first deed of trust before the
purported assignment of them to appellee?
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whi ch TLC had acquired pursuant to the Marina
Cross Operating Agreenent?

Appel | ee poses one question on appeal:

Did the circuit court err in awardi ng the
riparian rights to Conrad/ Domel ?

For the reasons set forth below, we affirmthe trial court’s
ruling with respect to the issue of riparian rights, but we vacate
the order with respect to the expansion rights and remand thi s case
for further proceedi ngs not inconsistent with this opinion.

FACTUAL AND PROCEDURAL BACKGROUND
This case concerns property |located along the Susquehanna

River in Port Deposit, Maryland, shown as follows:?

Lot 10

Lot 6k
sl | = .. (Final Plat Thee ~2_———
- ----1-1FmalP1aiTwo = .

= —FimlPla]tOm"—
Lat1 v,_\_/l__r

Parcel &-1

Parcel D
Parcel B

Parcel & Parcel

Susequehanna River

Al of the |ots and parcels were originally owned by United
Dom nion Industries, Inc. (“UDI"), TLC s parent corporation. W
have constructed a chart of the various transfers that took place

and have attached it to this opinion as an Appendi x. On May 20,

* This disposition of the property was taken from the record. We have altered it to show
the lot numbers and the parcel references.



1993, a docunent entitled Declaration of Easenents,
Restrictions was filed in the | and records for Ceci
separate docunent filed that sane day, UDl deeded to TLC Lots 3 and

4 and Parcel A in fee sinple. That deed contains the follow ng

| anguage:

3-

W TNESSETH, that in consideration of the
sum of One Dollar ($1.00) (no actual
consideration), Guantor [UD] does hereby
grant and convey unto Gantee [TLC], its
successors and assigns, that certain lot[s] of
ground situate and lying in Port Deposit,
Mar yl and (the “Property”) and nor e
specifically described as follows:

Those parcels of |and shown as Lots
3 and 4 and Parcel A on a final
[ recorded] subdi vision plat of
Tome’'s Landing ...

SUBJECT TO all matters shown on the
Plat, the terns and provisions of a
Decl arati on of Easenents, Covenants
and Restrictions recor ded or
i ntended to be recorded i medi ately
prior hereto, and all other matters
of record.

TOGETHER WTH the bui | di ngs and
i mprovenents thereon and all rights, roads,
al | eys, ways, wat er s, privil eges,
appurtenances and advantages to the sane
bel ongi ng or appert ai ni ng.

AND FURTHERMORE TOGETHER WTH all
riparian rights and privileges belonging or
appertaining to the real property shown on the
Pl at and known as Lots 1 through 10, i ncl uding
Lot 6A, Parcel A-1, Parcel A, Parcel B, Parce
C and Parcel D, including all riparian rights
and privileges in and to the waters of the
Susquehanna Ri ver.

TO HAVE AND TO HOLD the said property

Covenants and

County.
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unto and to the use of the Gantee, its
successors and assigns, in fee sinple.
On May 26, 1993, TLC filed a Declaration Establishing a Plan

for Condom ni um Omership (the “condom nium plan”).® That sane
day, TLC granted “certain limted riparian rights” to the Yacht
Club and entered into a Marina Cross Qperating Agreenent (“MCQOA”)
with the Yacht Cub and the Condom nium The riparian rights
agreenent read:

The Devel oper [TLC] wi shes to grant and
convey to the [Yacht] Cub certain limited
riparian rights to construct, place and
maintain certain breakwater piers, debris
barrier piers and/or other marginal walkway
piers and gangplanks. Fromtine to tine, the
Devel oper may al so convey to the [Yacht] d ub
addi ti onal riparian rights necessary to
construct, build, use and enjoy (i) additional
piers and docks containing marina slips for
use by menbers of the [Yacht] Cub, or (ii)
additional breakwater piers and/or debris
barriers, and/or (iii) such other riparian
structures or activities as the Devel oper may
approve.

NOW THEREFORE, W TNESSETH t hat in
consideration of the sum of Ten Dollars
($10. 00) and ot her good and valuable
consi deration (no actual consideration paid or
to be paid), the receipt and sufficiency of
whi ch i s hereby acknow edged, the G antor does
hereby grant and convey unto the Cub, its
successors and assigns, those certain riparian
rights further described on Exhibit A 4

3 The declaration was amended each time UDI deeded additional lots to TLC, as
discussed below.

* Exhibit A is a drawing depicting piers, slips, marginal walkways, and gangplanks. The
drawing contains the following notation:
(continued...)



[ Enphasi s suppli ed. ]

The condom niumplan called for the creation of a Condom ni um
Marina, which was to be a limted comon elenment owned by the
condom nium unit owners. The MCOA called for the creation of a
“Club Marina,” for non-unit owners who purchased a cl ub nenbershi p.
The MCOA al so granted cross-easenents:

(a) The [Yacht] d ub, the Condom ni umand
t he Devel oper [TLC] hereby grant and convey to
each ot her an easenent, right and/or privilege
(the “easenent”), in common w th each other
for the full non-exclusive beneficial use and
enjoynent of the Marinas, as they presently
exi st and as they hereafter may be enl arged,
substituted and nodified, for the purpose of
enabl i ng each other to (i) devel op, naintain,
repair and repl ace the Docks, Breakwater Piers
and Piers or any other portions of the Cub
Marina Facilities or the Condom nium Marina
Facilities; (ii) install, nmaintain, repair,
and replace, extend and enjoy the use and
benefit of any and all pipes, ducts, wres,
piers, utilities and such other facilities and
easenments owned by the [Yacht] Cub or the
Condomi nium as namy be reasonably necessary
for the full use and enjoynent by the [Yacht]
Cl ub, the Condom nium or the Devel oper of the
Marinas; (iii) fully wuse and enjoy the
Expansi on Rights, and (iv) enter upon, in or
over any portion of the Marinas for the
pur pose of ingress and egress by an Cccupant
to his or her Slip, and for the purpose of
using and enjoying any rights, including
Expansi on Rights, set forth in this Agreenent.

(b) The [Yacht] Cub, the Devel oper and
the Condom nium hereby grant, convey and

%(...continued)

The Developer grants and conveys all riparian rights
necessary to build, use, maintain and enjoy the breakwater
piers, marginal walkway and gangplank shown by hatchmarks
herein and noted by arrows. [Emphasis supplied.]



-6-

assign to each other the right to use in
common all riparian rights and privileges
hel d, owned or enjoyed by any of them

(c) The [Yacht] dub, the Devel oper and
the Condom nium hereby grant, convey and
assign to each other the right to use in
conmmon all permts, licenses and other rights
held by any of them which are reasonably
necessary for the full use and enjoynent of
t he Mari nas.

The provisions of the MCOA rel ative to the “expansion rights”
at issue in this case read as foll ows:

Expansi on Ri ghts.

(a) Statenent of Intent. It is intended
that the Cub Mirina Facilities and the
Condom nium Marina Facilities from tine to
time may be expanded by the Devel oper [TL(C
in order, i nter alia, to accommopdate
addi tional Menbers and/or Unit Owers, to
build fuel piers or transient slip piers, or
for other purposes. Such expansion nay take
pl ace by extension of existing Piers, by the
construction of new Piers, or otherw se.
Addi tionally, the Devel oper may | ocate
Condom nium Marina Facilities at the end of
any existing Pier that has Cub Marina
Facilities, and vi ce—versa. The Devel oper nmay
al so construct new Piers, Docks or Slips which
are not a part of the Marinas in the riparian
areas adjacent to or part of the Marinas

(herein, the “Devel oper Marina”). | f
constructed, the Developer Marina shall be
entitled to the benefit of all easenments
granted in this Agreenent. The Devel oper

Marina may include inter alia, the Pier
intended for transient slips which nmay be
shown on the Marina Plat, and any other pier
constructed as part of, or inside of (landward
of ) breakwater piers or debris barriers owned
by the [Yacht] Cub, the Condom nium or the

Devel oper.
The Devel oper and the other parties w sh
to provide for the efficient, integrated

operation of all Slips, Piers and Docks in the
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Marinas, the Developer Mirina and in the
waters adjacent thereto, and to ensure the
Devel oper the maxinmum rights to enjoy and
develop such Slips, Piers and Docks (such
rights as provided in this Agreenent are
herein <collectively referred to as the
“Expansi on Rights”).

(b) Rght to Build, Enlarge and Extend
the Marinas or any Devel oper Marina. The
Devel oper shall have the easenent, right and
privilege fromtine totine to extend or build
any Pier of the Marinas or the Devel oper
Marina; to attach additional Piers, Slips and
Docks to any Pier existing fromtinme to tine
in order to expand the Marinas or to construct
a Devel oper Marina; to increase the nunber of
Piers, Slips and Docks in any portion of the
Marinas or the Developer Marina;, to use
existing or install newutility Iines, cables,
pipes or the like in the Marinas or in the
Devel oper Marina, and to repair, replace or
reconstruct same from tine to tinme, to the
extent reasonably necessary or beneficial for
the full use and enjoynent of the Expansion
Ri ghts, provided, however, that any utilities
consuned by the Developer, its successor or
assigns in the Devel oper Marina shall be paid
for by the Devel oper in accordance with any
nmeter or submeter or on any other equitable
bases of allocating utility use; and to use
any portion of the Mirinas for access to
Slips, Docks and Piers of the [Yacht] C ub,
t he Condom ni um and/ or of the Devel oper.

(c) Repair of Damages; No Interference,
Etc. In the event the Devel oper shall exercise
any of its Expansion Rights fromtinme to tine,
Devel oper shall (a) performall work in a good
and wor kmanl i ke manner in accordance with al
federal, state and local Ilaws, rules and
ordi nances, (b) pronptly repair any damage
done to the Marinas, and (c) not inpair in any
material way access to or enjoynent of any
Slip by any Unit Omer or Menber.

On Septenber 27, 1993, UDI deeded Lot 5 to TLCin fee sinple.
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Lot 2 was deeded to TLC in fee sinple on June 15, 1994. On
Sept enber 29, 1994, a nunber of deeds were executed by UD in
furtherance of TLC s devel opnent plan. TLC gained fee sinple
ownership in Lots 1, 7, 8, and 9, and Parcels A-1, B, C, and Din
one deed, and Lot 6A was separately deeded to it. Lot 10 was
deeded to Tone’s Main Street, Inc., and Lot 6 was deeded to Tone's
Commerce Center, Inc. According to those deeds, both Tonme’s Main
Street, Inc., and Tonme’s Commerce Center, Inc. were subsidiaries of
UDI. As aresult of the conveyances to date, the ownership of the
subj ect property was divided anong TLC, Tone’s Main Street, Inc.,
and Tone’s Commerce Center, Inc.

Two deeds of trust were entered into on Septenber 29, 1994.
In the first (the “Colunbia deed of trust”), TLC, Tone’s Conmerce
Center, Inc., and Tone’s Main Street, Inc. were the grantors, The
Col unbi a Bank (“Col unbi a Bank”) was t he beneficiary, and Charles C.
Hol man and Scott C. N chol son were the trustees. The Col unbi a deed
of trust secured a $1.5 nmillion dollar loan from the bank, and
provided, in pertinent part:

NOW  THEREFORE, THIS DEED OF TRUST
W TNESSETH:

THAT, Gantor, in consideration of the
prem ses herein contained and of One Dollar
($1.00) paid by Trustees, the receipt of
whi ch, before the sealing and delivery of
these presents, is hereby acknow edged, has
GRANTED and CONVEYED, and does hereby GRANT
and CONVEY unto Trustees, in fee sinple, that
real property situate, lying and being in
Ceci | County, State of Maryl and, nor e
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particul arly described in Exhibit A® attached
heret o and nade a part hereof (hereinafter the
“Land”).

TOGETHER with all right, title and

> Exhibit A reads, in pertinent part:

PARCEL NO. 1

BEING KNOWN AND DESIGNATED as Condominium
Units 201, 202, 203, 204, 205, 207, 208, 209, 210, 211, 213, 214,
215,216,217, 218, 219, 220. 221, 222, 223, 224, 225 and 226 in
Phase IV, Condominium Units 307 and 319 in Phase I,
Condominium Units 418, 420 and 421 in Phase II and
Condominium Units 503,506, 511, 513, 516, 517, 518 and 519 in
Phase III, TOME’S LANDING, a Condominium, as established as
a condominium regime pursuant to the provisions of the Real
Property Article, Title 11, Section 11-101, et seq[.], of the
Annotated Code of Maryland, and pursuant to Declaration and By-
Laws made by Tome’s Landing Corporation ..., First Amendment
to Declaration ..., Second Amendment to Declaration ..., Third
Amendment to Declaration ... and any amendments thereto [all
recorded in the Land Records of Cecil County], and as shown on
the [recorded] condominium plats....

TOGETHER WITH the Marina Slips Limited Common
Element known as Marina Slip Nos. B-5, B-6, B-13, B-14, C-4, C-
10, C-11, D-3, D-4, D-5, D-6, D-9, D-11, D-13, D-14, D-15, E-3,
E-5-, E-6, E-7, E-8, E-9, E-10 and E-11.

TOGETHER WITH appurtenances and advantages
thereunto pertaining, including an undivided percentage interest in
the common elements, common expenses, and common profits in
the regime as set forth in said Declaration, By-Laws and Plats
referred to above.

PARCEL NO. 2

BEING KNOWN AND DESIGNATED as Lot Nos. 1, 6, 7,
8, 9 and 10, and Parcels A, A-1, B, C and D, all as shown on the
[recorded] plats[.]
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interest of Gantor, including any after-
acquired title or reversion in and to the beds
of the ways, streets, avenues and alleys
adj oi ning the Land; and

TOGETHER with al | bui | di ngs and
i mprovenents of every kind and descri ption now
or hereafter erected or placed in or upon any
interest or estate in the Land, and used or
usable in connection with any present or
future operation of the Land and now owned or
hereafter acquired by G antor, and/or in which
Grantor may now have or hereafter acquire
rights, and all fixtures including, but not
limted to, all gas and electric fixtures,
engines and machinery, radiators, heaters,
furnaces, heating equipnent, steam and hot
water boilers, stoves, ranges, elevators,
not or s, bat ht ubs, si nks, water cl osets,
basi ns, pipes, faucets and ot her plunbing and
heating fi xtures, mantels, refrigerating pl ant
and refrigerators, or other nechanical or

ot herwi se, cooki ng appar at us and
appurtenances, furniture, shades, awnings,
screens, blinds and other furnishings; it

being nutually agreed that all the aforesaid
property owned by said Gantor and placed by
it on the Land shall, so far as pernmtted by
law, be deenmed affixed to the realty and
covered by this Deed of Trust; and

TOGETHER with all articles of persona
property now or hereafter attached to or used
in and about the building or buildings now
erected or hereafter to be erected on the Land
which are necessary to the conplete and
confortabl e use and occupancy of such buil di ng
or buildings for the purposes for which they
were or are to be erected, including all goods
and chattel s and personal property as are used
or furnished in operating a building or the
activities conducted therein, and all renewal s
or replacenments thereof or articles and
substitutions therefor, whether or not the
same are, or shall be attached to said
bui l ding or buildings in any manner; and

TOGETHER W th al | bui | di ng and
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construction materials and equi pment now or
hereafter delivered to the Land and i ntended
to be installed therein; and

TOGETHER with all | eases, rents, profits,
and benefits to the extent they nmay constitute
accounts, including any deposits of tenants to
secure paynent of the sanme and performance of
the terns and conditions of any oral or
witten | ease, with respect to the | easing of
all or any portion of the Land or inprovenents
thereon; and all of the accounts of G antor
including without 1limitation, all notes,
accounts receivable, drafts, acceptances and
simlar instruments and docunents, and all
contract rights; and

TOGETHER with al | pl ans and
speci fications, surveys and surveyor 's
reports, engineer’'s and architect’'s reports,
di agrans and draw ngs; sewer and water taps,
allocations and agreenents for wutilities,
bonds, utility deposits, refunds of fees or
deposits paid to governnental authorities;
| icenses, permits, approvals and applications
t her ef or from governnent al aut horities;
contracts, subcontracts, service contracts,
books, records, reports, accounting records,
i nvoi ces, change orders, correspondence,
di agranms, drawi ngs, schematics, sales and
pronoti onal materials, wherever located and
whenever created, compiled or made with
respect to the Land or the improvements
thereon; and

TOGETHER wth all of the proceeds of the
voluntary or involuntary conversion of the
real and personal property secured by this
Deed of Trust or any part of such property
into cash or |iquidated clainms, whether by way
of condemmati on, insured casualty, judgnment or
ot herw se; and

TOGETHER with all of Gantor's right,
title and interest in and to all anmounts that
may be owing at any tine and fromtinme to tine
by the Beneficiary to Grantor in any capacity,
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including, but not limted to, any bal ance or
share belonging to G antor of any deposit or
ot her account with the Beneficiary.

(The Land, together with all of the property
descri bed above, are herein referred to as the
“Trust Property”.)

TO HAVE AND TO HOLD the same unto
Trustees and the successors in interest of
Trustees forever in fee sinple. [Enphasis
suppl i ed. ]

In the second deed of trust (“UDlI deed of trust”), TLC, Tone’'s
Conmerce Center, Inc., and Tonme’s Main Street, Inc. were the
grantors, UD was the beneficiary, and B. Bernard Burns, Jr. and
Robert E. Drury were the trustees. This deed of trust secured

$9, 086, 133, and, in pertinent part, states:

WL TNESSETAH:

WHEREAS Grantor is the owner of a fee
estate in the prem ses described in Exhibit A
attached hereto (the “Prem ses”).!®

% Exhibit A provides, in pertinent part:

Those parcels of land shown as Lots 1, 6, 6A, 7, 8, 9 and
10, and Parcels A, A-1, B, C and D on a final subdivision plat of
Tome’s Landing....

Subject to all matters shown on the Plat, the terms and
provisions of a Declaration of Easements, Covenants and
Restrictions....

Together with all riparian rights and privileges
belonging or appertaining to the real property shown on the
Plat, including all riparian rights and privileges in and to the
waters of the Susquehanna River.

(continued...)
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NOW THEREFORE, to secure (i) the paynent
of an indebtedness in the principal sum of
Nine MIlion Eighty-Six Thousand One Hundred
Thirty-Three and 00/ 100 Dol | ars
(%9, 086, 133. 00) . G ant or has given,
grant ed, bargai ned, sold, conveyed, confirnmed
and assi gned, and by these presents does give,
grant, bargain, sell, convey, confirm and
assign, unto Trustees in trust forever, in fee
sinmple, with power of sale or assent to
decree, all right, title and interest of
Grantor now owned, or hereafter acquired, in
and to the following property, rights and
i nterests (such property, rights and interests
bei ng hereinafter collectively referred to as
the “Trust Property”):

(a) the Prem ses;

(b) all buildings and i nprovenents now or
hereafter located on the Premses (the
“I nprovenents”);

(c) all of the estate, right, title,
claim or demand of any nature whatsoever of
Gantor, either in law or in equity, in
possessi on or expectancy, in and to the Trust
Property or any part thereof;

(d) all easenents, rights-of-way, gores
of land, streets, ways, alleys, passages,
sewer rights, waters, water courses, water
rights and powers, and all estates, rights,
titles, interests, privileges, |liberties,

5(...continued)

Unit nos. 201-205, 207-211, 213-226, 307, 319, 418, 420,
421, 503, 506, 511, 513 and 516-519 of Tome’s Landing, as
described in a Declaration Establishing A Plan For Condominium
Ownership for Tome’s Landing, a Condominium, ... (as amended,
the “Declaration”), together with all common elements applicable
thereto, and the Marina (as defined in the Declaration) and those
marina slips owned by Grantor on the date first above written,
together with all common elements applicable thereto. [Emphasis
supplied.]
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tenenents, hereditanments and appurtenances of
any nature whatsoever, in any way bel onging,
relating or pertaining to the Trust Property,
and all land lying in the bed of any street,
road or avenue, opened or proposed, in front
of or adjoining the Premses to the center
[ i ne thereof;

(e) all fixtures, fittings, furnishings,
appl i ances, appar at us, equi pnent and
machi nery, and all articles of persona
property located in or upon any interest or
estate in land herein conveyed or any part
t hereof and used or usable in connection with
the Trust Property;

(f) all judgnments, awards of danages and
settlenents hereafter nmade as a result of or
in lieu of any taking of the Trust Property or
any part thereof or interest therein under the
power of em nent domain; and

(g) all proceeds of +the conversion,
voluntary or involuntary, of any of the
foregoing into cash or |iquidated clains.
TO HAVE AND TO HOLD t he above granted and
described Trust Property unto and to the
proper use and benefit of Trustees, and the
successors and assigns of Trustees forever;
IN TRUST, to secure the paynment to
Beneficiary of the Debt at the tinme and in the
manner provided for its paynment in the Notes
and in this Deed of Trust;
This deed of trust was expressly subordinate to the Col unbi a deed
of trust.
On January 23, 1996, the grantors entered into a |oan
nodi ficati on agreenent with Col unbi a Bank, increasing the anount of
the loan to three mllion dollars. The sane | and was encunbered in

the nodi fication agreenment, with the exception of condom ni umunits
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and marina slips that had been sold and rel eased fromthe Col unbi a

deed of trust.

On July 8, 1998, apparently in conjunction wthits default on
the loan, TLC assigned to Colunbia Bank “any and all rights,
reservations, easenents, interests, exenptions, privileges and
powers which Assignor my have as the Developer” under the
condom ni um plan. Col unbi a Bank foreclosed on the property, and
Conr ad/ Dormel bought the property at a foreclosure sale. The
foreclosure deed was executed on Septenber 11, 1998 (the

“forecl osure deed”),’ and st ates:

TH' S DEED, nade this 11 day of Septenber,
1998, by and between CHARLES C. HOLMAN and
SCOIT C. NICHOLSON, Trustees as hereinafter
mentioned (collectively, “Gantors”), and
CONRAD/ DOMVEL, LLC, a Mryland I|imted
liability conpany (“Gantee”).

* * *

WHEREAS, by virtue of a certain Deed of
Trust and Security Agreement dated Septenber
29, 1994, recorded anong the Land Records of
Cecil County ... (as nodified by a Loan
Docunent s Modi ficati on Agreenent dated January
22, 1996 and recorded ...), and filed in the
above-nenti oned cause, the said Trustees were
enpowered to sell the property designated in
sai d proceedi ngs, and the said Trustees, after
conplying with all the requisites of said Deed
of Trust, and conplying with the Maryland
Rul es of Procedure, did on July 9, 1998 sell
unto the said Gantee (as substituted
purchaser pursuant to an Order dated August
19, 1998), for the sum of TWO MLLION TWO

" None of the foreclosure documents, except the foreclosure deed, was included in the
record.
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HUNDRED SEVENTY- FI VE THOUSAND DOLLARS
(%2, 275, 000. 00), current noney, that property
(the “Property”) situate in Cecil County,
State of Maryland, as nore particularly
described in Exhibit “A’l8 attached hereto.

¥ Exhibit A provides, in pertinent part:

Legal Description: All that property and improvements (if
any) thereon situate in Cecil County, State of Maryland, and
described as follows, all in fee simple:

The “Condominium Unit(s)”: BEING KNOWN AND
DESIGNATED as Condominium Units 201, 204, 205, 207, 215,

216, 218, 219, 220, 221, 223 and 224, all in Phase IV, and
Condominium Units 418 and 421, in Phase II and Condominium
Units 516 and 518, in Phase III, all in Tome’s Landing, a
Condominium ...

TOGETHER WITH appurtenances and advantages
thereunto pertaining, including an undivided percentage interest in
the common elements, common expenses, and common profits in
the regime as set forth in said Declaration, By-Laws and
Condominium Plats referred to above.

The “Restaurant Building”: BEING KNOWN AND
DESIGNATED as Lot NO. 6, ...

“Commercial Building” also known as “Tract Two-B”

* sk ok

The “Condo Building Pads”: BEING KNOWN AND
DESIGNATED as Lot Nos. 1,7, 8 and 9 ...

* %k ok

“Lot No. 10": BEING KNOWN AND DESIGNATED as
Lot No. 10 ...

“Promenade Parcels”: BEING KNOWN AND
DESIGNATED as Parcels A, A-1, B, Cand D ...

(continued...)
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TOGETHER wi th t he bui | di ngs and
i nprovenents, thereupon erected, if any, and
the rights, alleys, ways, waters, privileges,
appurtenances and advantages belonging or
appertaining thereto.

WHEREAS, the aforesaid sale having been
duly reported to and ratified and confirnmed by
the said Circuit Court for Cecil County on
Septenber 2, 1998, and the purchase noney
af oresai d havi ng been fully paid and sati sfi ed
to the Trustees, they are authorized to
execute these presents.

NOW THEREFORE, THI S DEED W TNESSETH,
that the Trustees, for and in consideration of
the prem ses and the consideration recited in
the Deed from G antors to Grantee referred to
above, and for no other consideration, hereby
grant and convey to the Gantee, its
successors and assigns, all the Property
her ei nbef ore described, with its appurtenances
and all the rights, title, interest and estate
of the Trustees, both at law and in the
equity, in and to the sane.

TO HAVE AND TO HOLD the sanme descri bed

Property unto Gantee, its successors and
assigns, in fee sinple, forever. [Enphasis
suppl i ed. ]

On Cctober 5, 1999, TLC purported to sell to Wst its
expansion rights under the MCOA as well as the riparian rights:

DEED OF RI PARI AN RI GHTS

The Devel oper [TLC] w shes to and does
hereby grant and convey to West the renmainder
of the riparian rights not previ ously
conveyed. From tinme to tinme, the Devel oper
had the power to and did convey to the [ Yacht]

%(...continued)

The “Boat Slip(s)”: Marina Slips Limited Common
Elements known as Marina Slip Nos. B-14, C-4, C-10, D-5, D-9,
E-5, E-6, E-7, E-8, E-9, E-10 and E-11 ...
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Club and others additional riparian rights
necessary to construct, build, use and enjoy
(i) additional piers and docks containing
marina slips for use by nenbers of the [ Yacht]
Club, or (ii) additional breakwater piers
and/or debris barriers, and/or (iii) such
ot her riparian structures or activities as the
Devel oper has or nay approve.

NOW  THEREFORE, W TNESSETH  t hat in
consideration of the sum of Ten Dollars
($10. 00) and ot her good and valuable
consi deration (no actual consideration paid or
to be paid), the receipt and sufficiency of
whi ch i s hereby acknow edged, the G antor does
hereby grant and convey unto Wst, its
successors and assigns, those certain riparian
rights further described on Exhibit A [9

SUBJECT to all matters of public record,
including but not limted to a Marina Cross
Oper ati ng Agreenent between t he Devel oper, the
[ Yacht] d ub, and Tone’'s Landi ng Condom ni um
Inc., recorded anong the Land Records of Ceci
County.

° Exhibit A states:

All those riparian rights and privileges belonging or
appertaining to the real property shown on the subdivision plats of
Tome’s Landing, ... and known as Lots 1 through 10, Lot 6A,
Parcel A-1 and Parcels A through D including all of the riparian
rights in and to the waters of the Susquehanna River which is
adjacent thereto.

Being those riparian rights conveyed by Deed dated May
20, 1993 from United Dominion Industries, Inc., a Delaware
corporation unto Tome’s Landing Corporation, a Maryland
corporation (the Grantor herein)....

SAVING AND EXCEPTING:

Those riparian rights transferred in a Deed dated May 26,
1993 from Tome’s Landing Corporation to Tome’s Landing Yacht
Club, Inc. and recorded on May 27, 1993 ...
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TO HAVE AND TO HOLD the property above
described unto the proper benefit and use of
Grantee its successors and assigns.

ASS| GNVENT OF DEVELOPER’'S RI GHTS

RECI TALS

WHEREAS, the Assignor, Tone’'s Landing
Corporation, is the “Developer” under that
certain Declaration Establishing a Plan for
Condom ni um Omnership for Tonme’'s Landing, a
Condoni nium dated May 26, 1993 and recorded
anong the Land Records of Cecil County,
Maryl and at Book NDS 435, Page 18, as anended
and supplenented from tinme to tine (the
“Declaration”), and under the Marina Cross
Operating Agreenment (the “[MCOA]”) recorded as
af oresai d; and

WHEREAS, Assignor desires to grant and
assign to Assignee any and all rights,
reservations, easenments, i nterests,
exenpti ons, privileges and powers which
Assi gnor nmay have as the Devel oper under the
Decl aration and under the [MCOA]; and the
Assignor has the right and power to do so
pursuant to Section 19 of the Declaration and
Paragraph 1 of the [ MCOA]; and

WHEREAS, Assignee w shes to accept this
Assi gnnent .

AGREEMENTS

NOW THEREFORE, in consideration of the
sum of Ten Dollars ($10.00) paid by each of
the parties to the other, and other good
consi deration, the receipt and sufficiency of
whi ch are acknow edged, the parties agree as
fol |l ows:

1. Assi gnnent  of Developer’s Rights
Assi gnor hereby assigns to Assignee all of
Assignor ‘s rights, reservations, easenents,
i nterests, exenptions, privileges and powers
to which Assignor nmay have as the Devel oper
under the Declaration and the [MOA] and
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particularly the Expansion Rights therein.

2. Acceptance of Assignnment by Assignee.
Assi gnee hereby accepts the assignnment of
ri ghts of Devel oper by Assignor, in accordance
with the terns of the Declaration and the
[ MCOA] .

Wien West attenpted to exercise its purported rights,
Conrad/ Dommel filed a declaratory judgnment action in the Crcuit
Court for Cecil County on February 15, 2000, nanmi ng as defendants
West, TLC, and Colunbia Bank’s Trustees, Charles C. Hol man and
Scott C. N cholson. The conplaint focused on West’s claimto the
riparian rights and sought a decl aration that Conrad/ Domrel was the
owner of those rights.

Conrad/ Dommel filed a notion for summary judgnent on the day
it filed its conplaint. The trustees were subsequently dism ssed
fromthe suit, and, because it had not responded to the conplaint,
default judgnent was entered against TLC.

On April 21, 2000, the court entered an order granting
Conr ad/ Donmel s notion for summary judgnent, w thout having heard
oral argunment. West successfully filed a nmotion to strike that
ruling, and, on Septenber 20, 2000, it filed its own notion for
summary judgnent, in which it raised the issue of the expansion
rights for the first tinme. A hearing on the notions for summary
judgnment took place on Novenber 15, 2000, after which both
Conr ad/ Donmel and West fil ed proposed findi ngs and concl usions. On

January 17, 2001, the court issued an oral ruling granting sumary
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judgnment in favor of Conrad/Domrel on the issue of the riparian
rights. The court then set the matter for a further hearing on the
issue of the expansion rights. West filed a notion for
reconsideration of the ruling on riparian rights on February 1,
2001.

The Yacht Cub filed a Mtion for Joinder of Party!® on
February 23, 2001, which was granted on March 14, 2001. On Apri
23, 2001, Conrad/Domrel noved to join the Condom nium as a
necessary party, and the court granted the notion on May 9, 2001.
A hearing was held on the issue of expansion rights on June 22,
2001, at which time the court issued an oral ruling granting
summary judgnment in favor of West. The Yacht Cub, the
Condom nium and Conrad/ Domrel appeal ed that decision, and West

cross-appeal ed the decision as to riparian rights.?

' Although it was titled as a motion for joinder, the motion was to intervene.

" The grant of summary judgment handed down on January 17, 2001, with respect to the
issue of the riparian rights was not meant to be a final judgment because the court continued the
case for further hearing on the issue of the expansion rights. The docket entries clearly reflected
the circuit court’s intent that its oral ruling on June 22, 2001, be the final judgment, stating, in
pertinent part:

Plaintiff’s Motion for Summary Judgment: Motion Granted;
Defendant’s Motion for Summary Judgment: Motion Denied].]

Maryland Rule 2-601(a), however, requires each judgment to be entered on a separate document.
For that reason, the case was remanded to the circuit court on September 30, 2002. After the
circuit court entered final judgments on December 11 and 12, 2002, on the issues of riparian
rights and expansion rights, the case was returned to this Court on December 19, 2002.
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DISCUSSION
I. DECLARATORY JUDGMENTS

The circuit court did not enter a witten declaration of the
parties’ rights in this case. This will necessitate a renand for
entry of the appropriate witten declaration of the rights of the
parties. The Court of Appeals recently issued the follow ng
rem nder:

Once again we are presented with an appeal in
a declaratory judgnent case in which the trial
court failed to enter a witten decl aration of
the rights of the parties. Nor did it file
any witten opinion which could be treated as
a decl aratory judgnent. | nst ead, the docket
entry and the separate docunent on which the
judgnent is set forth recite sinply that
summary judgnment was entered in favor of
Nort her n.

"This Court has reiterated tine
after time that, when a declaratory
judgnment action is brought, and the
controversy is appropriate for
resol ution by declaratory judgnent,
"the trial court nust render a
decl aratory judgnent.' Christ wv.
[ Maryland] Department |[of Natural
Resources], 335 M. 427, 435, 644
A 2d 34, 38 (1994) '"Where a party
requests a declaratory judgnent, it
is error for a trial court to
di spose of the case sinply with ora
rulings and a grant of ... judgnent
in favor of the prevailing party.'
Ashton v. Brown, 339 Md. 70, 87, 660
A.2d 447, 455 (1995), and cases
there cited.”

Harford Mut. Ins. Co. V. Woodfin Equities
Corp., 344 M. 399, 414-15, 687 A 2d 652, 659
(1997).
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Bushey v. Northern Assur. Co. of Am., 362 Ml. 626, 651, 766 A. 2d
598 (2001).

To the extent that resolution of this case is based on the
application of law to undisputed facts, we wll exercise our
di scretion to address those issues prior to remand. Bushey, 362
Ml. at 651. W will discuss this in nore detail below,
particularly as it applies to the expansion rights.

II. STANDARD OF REVIEW

Summary judgnent “is used to di spose of cases when there is no
genui ne dispute of material fact and the noving party is entitled
to judgnent as a matter of law.” Okwa v. Harper, 360 Ml. 161, 178,
757 A.2d 118 (2000) (citations omtted). Although the granting of
summary judgnment in a declaratory judgnent action is “‘the
exception rather than the rule,”” it is sometines appropriate.
Utica Mut. Ins. Co. v. Miller, 130 Md. App. 373, 380, 746 A 2d 935,
cert. denied, 359 Md. 31, 753 A . 2d 3 (2000) (citations omtted).

When reviewing a court’s decision on sumrary judgnment, we
“must review the facts, and all inferences therefrom in the |ight
nost favorable” to the nonnoving party. Lovelace v. Anderson, 366
Mil. 690, 695, 785 A 2d 726 (2001). “Evidentiary matters,
credibility issues, and material facts which are in di spute cannot
properly be disposed of by summary judgnment.” Underwood-Gary v.
Mathews, 366 Mi. 660, 685, 785 A.2d 708 (2001) (citing Pittman v.

Atlantic Realty Co., 359 M. 513, 536, 754 A 2d 1030 (2000)).
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Moreover, “[i]n appeals fromgrants of summary judgnent, Maryl and
appel l ate courts, as a general rule, will consider only the grounds
upon which the |lower court relied in granting sunmmary judgnent."
PaineWebber Inc. v. East, 363 MI. 408, 422, 768 A 2d 1029 (2001).

Because there is no dispute of material fact, “our reviewis
l[imted to whether the trial court was legally correct.” Lippert
v. Jung, 366 Md. 221, 227, 783 A 2d 206 (2001). In other words, we

| ook to whether the court correctly interpreted and applied the

relevant law to the uncontested facts. Fister v. Allstate Life
Ins. Co., 366 M. 201, 210, 783 A .2d 194 (2001). “As with al
guestions of law, we reviewthis matter de novo.” Id. The parties

substantially agree on the underlying facts and that the outcone
turns on an interpretation of the various docunents i ncluding
certai n deeds.
III. RULES OF CONSTRUCTION

“Ordinarily, the construction of a deed is a question of |aw
for the court[.] ... In construing the |anguage of a deed, the
basic principles of contract interpretation apply.” Gregg Neck
Yacht Club, Inc. v. County Comm’rs of Kent County, 137 M. App.
732, 759, 769 A 2d 982 (2001) (citations omtted). “These
principles require consideration of ‘“the character of the
contract, its purpose, and the facts and circunstances of the
parties at the time of execution[.]”'” Chevy Chase Land Co. V.

United States, 355 Md. 110, 123, 733 A 2d 1055 (1999) (quoting
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Calomiris v. Woods, 353 Ml. 425, 436, 727 A 2d 358, 363 (1999)
(quoting Pacific Indem. v. Interstate Fire & Cas., 302 M. 383,
388, 488 A. 2d 486, 488 (1985H))).

“[T]he court is supposed to give effect to the intention of
the parties, gleaned fromthe text of the entire instrunent, unl ess
that would violate a principle of law.” Gregg Neck, 137 M. App.
at 759. Mor eover, when “interpreting a deed whose |anguage is
cl ear and unanbi guous on its face, the plain neaning of the words
used shall govern wi thout the assistance of extrinsic evidence.”
Drolsum v. Horne, 114 M. App. 704, 709, 691 A 2d 742, cert.
denied, 346 Md. 239, 695 A 2d 1227 (1997). “[We nust consider the
deed as a whole, viewing its language in light of the facts and
circunstances of the transaction at issue as well as the governing
| aw at the tinme of conveyance.” Chevy Chase, 355 Md. at 123.

“Thus the intention of a grantor is to be
determned fromthe four corners of his deed,
if possible, and if from an attenpt to make
such determnation an irreconcilable conflict
ari ses because of contradictions within the
deed ot her neans nust be enpl oyed to ascertain
the correct interpretation to be placed upon
it. Words used in a deed shoul d be construed
in pari materia and a construction should be
adopted which will give effect to all words.
Each word and provision of the instrunent
should be given that significance which is
consistent with, and wll effectuate, the
intention of the parties.”
Gregg Neck, 137 Md. App. at 760 (quoting 4 Herbert T. Tiffany, THe
Law oF ReaL PropeERTY 8 981 at 112 (3d ed. 1975, 1985 Cum Supp.))

(“Tiffany”).
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Language is “anbiguous if, when read by a reasonably prudent
person, it is susceptible of nore than one neaning.” Calomiris,
353 Mid. at 436. The determ nation of anbiguity is al so an i ssue of
| aw subject to de novo review. See Calomiris, 353 Ml. at 434.
“When the words in a deed ‘“are susceptible of nore than one

construction, the deed is ‘“construed agai nst the grantor and in
favor of the grantee....”'” Gregg Neck, 137 M. App. at 760
(quoting Morrison v. Brashear, 38 Ml. App. 693, 698, 382 A 2d 353
(1978) (citation onmtted)).
IV. RIPARIAN RIGHTS

Al though the issue of riparian rights is raised on cross-
appeal, we address it first, because, to sone extent, appellants’
argunents regarding the expansion rights are dependent on the
court’s ruling that Conrad/ Donmel obtained the riparian rights as
a result of the foreclosure deed. West argues that the riparian
rights had been severed by virtue of the May 20, 1993, deed from
UDI to TLC and that they were never rejoined with the land from
whi ch they were severed. It also contends that, even if they had
not been severed or were rejoined, TLC denpbnstrated an intention to
reserve the riparian rights fromthe Col unbi a deed of trust. This,
West maintains, rebuts the presunption that the riparian rights

were included in that deed of trust.
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Conr ad/ Donmrel 2 argues that the trial court’s decision was
correct in that the |anguage of the Colunbia deed of trust was
unanbi guous. It also points out that well-established principles
of law, nanely the requirenent that a grantor expressly reserve
rights it does not wish to convey, are controlling in this case.

The circuit court made the following ruling with respect to
the riparian rights:

Starting in reverse order, the docunent
[that is the] subject of this controversy, the
pri mary docunent, is the forecl osure deed from
the trustees of Colunbia to [Conrad/ Donmel] in
this case dated Septenber 11, 1998. And, of
course, the primary concern, the primry
conflict is what exactly did this deed
transfer to [ Conrad/ Dommel]. Speci fically,
was the transferred docunent sufficient to
transfer the riparian rights in question here.
The transfer, of course, was in fee sinple and
the transfer clause and this deed included the
word “water.” \Wereas, the previous deed of
trust | believe the date was Sept enmber 29t h of
1994, the deed of trust from Tomes to
Col unmbi a, specifically as | recall included
the word “water.” By Septenber the 29th of
1994 the transfer[or] or grantor, Tones,[* had
acquired all of the parcels in question with
the exception of Lot No. 10 which had been
transferred from UDI to DM W go back to
the transfer prior to that which is referred

2 Neither the Yacht Club nor the Condominium was a party to the case at the time the
ownership of the riparian rights was decided. Although these entities have adopted
Conrad/Dommel’s arguments on this issue, it is undisputed that the riparian rights owned by the
Yacht Club and the Condominium are those limited rights granted in the deed dated May 26,
1993, the language of which is reproduced supra.

' This reference to Tome’s appears to be to the Tome’s entities generally, because, at the
time the deeds of trust were signed, the lots were owned by three different Tome’s entities: TLC,
Tome’s Main Street, Inc., and Tome’s Commerce Center, Inc.
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to in both nenoranda as the first deed dated
May 20th of 1993, the transfer being from UD
to Tones, and that particular deed in the
paragraph following the “Together wth”
par agr aph specifically recites, “and,
furthernore, together with all riparian rights
and privileges belonging to or obtaining to
the real property shown on the plat known as
then Lots 1 through 10, including Lots 6, 8,
Parcel A(1l) and Parcels A, B, C and D,” that
parti cul ar deed is totally «clear and
unanmbi guous and there is absolutely no
guestion in nmy mnd that there was any type of
reservation in the grantor at all reserving
the riparian rights in question. Thereafter,
when Tonmes entered into the deed of trust in
Columbia, Colunmbia in nmy opinion was the
reci pient of everything that Tomes had owned
and, thus, was the recipient of the riparian
rights. I do not find in any mnner
what soever that these riparian rights were
ever severed, so the issue of severance and
nmerger thereafter is really not an issue
before ne today. And the clear and
unanbi guous | anguage of the deed of trust to
Col unmbi a, the language in that deed is clear
and unanbi guous as far as | 'm concerned as
well and did, in fact, include the riparian
rights in question here today. And, again

t here was no exclusion or reservation in Tones
or any third party.

Anmong ot her t hi ngs as not ed by
[ Conrad/ Donmel ] in the nenoranda on page 12,
par agraph three, and | adopt this as part of
my opinion, the | anguage of the Col unbi a Bank
deed of trust encunbers the riparian rights
because of, A, the Maryland code which
provi des, “A deed passes to the grantee the
whol e interest and estate of the grantor and
the land nentioned in the deed unless in
limtation or reservation shows by inplication

or otherwise a different intent.” Intent, as
| indicated previously, is not a matter of
consideration here because, agai n, t he
| anguage in the docunents to which | 'm

referring to in ny opinion is clear and
unanbi guous and | nake that as a finding of
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fact as well as |aw
A. Riparian Rights in General

“Generally, a riparian | andowner is ‘defined as one who owns
| and bordering upon, bounded by, fronting upon, abutting or
adj acent and contiguous to and in contact with a body of water,
such as a river, bay, or running stream’” Kirby v. Hook, 347 M.
380, 389, 701 A 2d 397 (1997) (quoting People's Counsel for
Baltimore County v. Maryland Marine Mfg. Co., 316 Md. 491, 493 n. 1,
560 A.2d 32, 33 n.1 (1989)). The riparian land in this case
consists of Parcels A-1, A B, C, and D, and part of Lot 10.

The term “riparian rights” indicates a
bundle of rights that turn on the physical
rel ati onship of a body of water to the |and
abutting it. These rights are significantly
different from each other in nmany respects,
and yet they share a comon nanme just as
riparian |andowners attenpt to share the
common benefits that arise from adjacency to
defined bodies of water. This bundle includes
at least the following rights:

(i) of access to the water;

(ii) to build a wharf or pier into the
wat er ;

(rii) to use the water wi t hout
transformng it;

(iv) to consume the water;

(v) to accretions (alluvium; and

(vi) to own the subsoil of nonnavigable
streans and other “private” waters.

1 WATERS AND WATER R gHTS, 8§ 6.01(a) at 6-3, 6-4 (Robert E. Beck, ed.,
1991, 2001 Repl. Vol.) (footnote omtted) (“WATERS"). See also
Maryland Marine, 316 Md. at 500-02. Maryl and Code (1982, 1996 Repl.

Vol ., 2000 Repl. Vol.), 8 16-201(a) of the Environment Article
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(“EA”) states:

A person who is the owner of |and boundi ng on

navi gable water is entitled to any natura

accretion to the person's land, to reclaim

fast land |lost by erosion or avulsion during

the person's ownership of the land to the

extent of provable existing boundaries. The

person may nmake i nprovenents into the water in

front of the land to preserve that person's

access to the navigable water or protect the

shore of that person agai nst erosion.
A “riparian owner may not be deprived of any right, privilege or
enj oynent of riparian ownership that the riparian owner had.” E. A
8 16-103(a).

B. Severability
West argues that riparian rights were severed fromthe fast
land by virtue of the My 20, 1993 deed, which specifically
conveyed the riparian rights of Lots 1-10 and Parcels A-D, al t hough
it did not convey the fast |land. Conrad/ Dommel naintains that no
severance occurred, * but that, in the event it had, the rights were
reunified wwth the fast land at the tine the Col unbi a deed of trust
was execut ed.
“Al t hough a conveyance of |and bordering on navi gabl e water

presunptively carries with it the grantor’s riparian rights,

this presunption may be rebutted.” williams v. Skyline Development

' We agree with Conrad/Dommel that the grant of the riparian rights to Lots 1, 2, 3, 4, 5,
6, 6A, 7, 8, and 9 was without effect, because they are not riparian lands. Riparian land “relat[es]
to, or [is] located on the bank of a river or stream[.]” BLACK’S LAW DICTIONARY 1328 (9™ ed.
1999). Lots 1-9 do not touch the water, because Parcels A, Al, B, C, and D are located between
those lots and the river. Consequently, the parcels and Lot 10 are the riparian land.
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Corp., 265 Md. 130, 162, 288 A 2d 333 (1972). *“Courts presume a
deed to riparian land carries riparian rights with the |Iand unl ess
the rights had been severed fromthe | and before the conveyance or
there is language in the deed to reserve those rights.” \WATERS, 8
7.04(a)(1) at 7-92 (footnote omtted).
In nost of the states in which the
guestion has arisen, the owner of |and
bordering on the water has been regarded as
entitled to sever the right of reclamation and
wharfing out from the land to which it
originally appertained, so as to vest it in a
person having no interest in such land. This
he may do either by a transfer of the |and
retaining the right, or by a transfer of the
right retaining the |and.
Tiffany, at 8 667 at 723. See also Md. Code (1974, 1996 Repl.
Vol ., 2000 Supp.), 8 2-101 of the Real Property Article (“RP"). %
Conr ad/ Donmel argues that, because UDI did not expressly
reserve the fast land in the May 20, 1993 conveyance, its grant of
the riparian rights was without effect. Al t hough we agree that,
for clarity, the better practice woul d be to expressly reserve the

fast land, we believe the riparian rights were conveyed, because

the intent to convey those rights is clear fromthe | anguage of the

" That provision states:

The word “grant”, the phrase “bargain and sell,” in a deed,
or any other words purporting to transfer the whole estate of the
grantor, passes to the grantee the whole interest and estate of the
grantor in the land mentioned in the deed unless a limitation or
reservation shows, by implication or otherwise, a different intent.
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deed. See Tiffany at § 667.1°
C. Merger

Conr ad/ Donmel argues that, to the extent any riparian rights
were severed by the May 20, 1993 deed, those rights were reunified
with the land at the tine the Col unbi a deed of trust was executed.
West argues that there was no reunification because internediate
estates had been created, making reunification inpossible.

West franmes its argunent in terns of a nmerger of two estates.
““Under the doctrine of merger of estates in land, a |l esser estate
is merged into a greater estate whenever both estates neet in the

sane person. Friends of the Ridge v. Baltimore Gas & Elec. Co.,

352 Md. 645, 657, 724 A 2d 34 (1999) (quoting Appeal of Gregor, 156
Pa. Commw. 418, 627 A 2d 308, 310 (1993)). Conrad/ Dommel argues
that riparian rights do not constitute a “separate,” or “lesser”
estate, |ike, for exanple, easenents, and therefore that the
doctrine of nerger is inapplicable.

“"Merger is the absorption of one estate in
another, and takes place wusually when a
greater estate and a | ess coincide and neet in
one and the sane person wthout any
internediate estate, whereby the less is
i mmedi at el y merged or absorbed in the greater.
To constitute a nerger, it is necessary that
the two estates be in one and t he sane person,
at one and the sanme tine, and in one and the
same right." 10 R C L. 666. In 1 Tiffany's

' We point out that the both Parcel A and its riparian rights were transferred by the May
20, 1993 deed. Because both the land and its riparian rights were transferred at the same time,
the riparian rights to Parcel A were not severed by the conveyance.
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Real Property (1st Ed.), 76, the |earned
author states: "It is a well-settled rule of
| aw t hat whenever a greater estate and a | ess
coi ncide and neet in one and the same person,
wi thout any internediate estate, the less is
i mediately annihilated, or, in the |aw
phrase, it is said to be '"merged,' that is
sunk or drowned in the greater.” (Citing 2
Blackstone's Comm. 177, and 4 Kent's Comm.
99.)

Bosley v. Burk, 154 Md. 27, 30, 139 A 543 (1927).

In regard to riparian rights, “[o]lnce the [riparian] rights
are severed, no subsequent owner of the tract will have riparian
rights except if the owner independently acquires riparian rights
to unite with the nowlimted fee in the fornerly riparian |and.”
WATERS, 8§ 7.04(a)(2) at 7-95, 7-96 (and cases cited therein). See
also Riviera Asso. v. North Hempstead, 52 Msc. 2d 575, 577, 276
N.Y.S. 2d 249, 252 (N. Y. Sup. C. 1967) (suggesting that merger of
severed riparian rights with its fast land is possi bl e even though
it did not occur in that case); and Commonwealth, Marine Resources
Comm’n v. Forbes, 214 Va. 109, 197 S.E.2d 195, 199 (1973) (stating
that severed riparian rights had nerged with fast |and when a
single party acquired both).

West argues in its brief that the deed from TLC granting
l[imted riparian rights to the Yacht Cub “qualifies as an
intermediate estate for purposes of considering whether a nerger

has taken place.” (Enphasis by West.) This argunment is

necessarily limted to the riparian rights associated with Parcel
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A, because the I|limted riparian rights assigned in the deed

emanated from Parcel A, as shown in Exhibit A to the deed:

e e |.:I‘.

i R 1:_ [ :
i
F“
&r

Keepi ng the foregoing in rﬁnd, West argues that, because sorrre
of the riparian rights were assigned to the Yacht Cub, an
internedi ate estate was created. Consequently, Wst argues, the
riparian rights to Parcel A and the fast | and of Parcel A could not
be nerged by virtue of the Colunbia deed of trust. As stated
above, however, riparian rights can be broken down i nto a nunber of
different property rights. WATERs at & 6.02 at 6-3, 6-4.
Accordi ngly, a grantor may assi gn sone of these riparian rights and
retain the rest. The assignnent of sonme of these rights, as
occurred here, would not necessarily defeat a subsequent nerger.
We expl ai n.

In reviewmng the |language of the deed of limted riparian
rights, which allows for the construction, placenment, and

mai nt enance of “certain breakwater piers, debris barrier piers
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and/or other marginal wal kway piers and gangplanks[,]” we are
persuaded that the entire bundle of riparianrights associated with
Parcel A was not deeded fromTLC to the Yacht C ub, and therefore,
they were not severed fromthe fast land in the same manner that
the riparian rights were severed fromthe fast |and by virtue of
the May 20, 1993 deed fromUD to TLC.

Rat her, the deed of limted riparian rights appears to be nore
in the nature of an easenent, and we note that Section 2 of the
MCOA, which is set forth in the Factual and Procedural Background,
supra, actually does grant cross-easenents to TLC, the Yacht C ub,
and the Condom nium for the same purposes that TLC granted the
limted riparian rights to the Yacht C ub and Condom nium  \West
itself recognizes inits brief that the rights granted by the deed
were “reciprocal.” The assignnent of limted riparian rights and
t he cross-easenents might cloud TLC s title, but they do not create
an “internediate estate” in those retained riparian rights that
woul d prevent Col unbi a Bank or Conrad/ Dommrel from owni ng Parcel A
and its associated riparian rights. Mor eover, West has no
assi gnment of whatever riparian rights that the Yacht C ub acquired
fromTLC

West focuses on the Colunmbia and UD deeds of trust to
ascertain the status of the riparian rights, but we do not believe
t hose deeds al one answer the question. W begin, instead, with the

deeds transferring Parcels A-1, B, C, and D, and Lot 10, starting
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wi th the Parcels.

Parcels A-1, B, C, and D were conveyed from UDI to TLC on
Sept enber 29, 1994. Because at the time of that conveyance TLC
al ready owned the riparian rights attendant to the newy acquired
fast land, the riparian land was reunified with the riparian rights
in TLC. In Forbes, 197 S.E.2d at 199, the Virginia Suprene Court
st at ed:

As we have said, riparian rights related
to the lots naned in the deed were severed
riparian rights, and so long as they remain
severed, they confer no right wunder the
statute to fill. However, when a property
i nterest severed by an antecedent owner from
the fee is acquired by a subsequent owner of
the limted fee, the two property interests
nerge to revive the fee sinple absolute. As
we said in Newsome v. Scott, 200 Va. 833, 840,
108 S.E.2d 369, 374 (1959), quoting from
Garland v. Pamplin, et als., 73 Va. 305, 315

(1879):
"' Mer ger is described as the
anni hilation of one estate in
anot her. It takes place wusually

when a greater estate and a |ess
coincide and nmeet in one and the

same person, wi t hout any
internedi ate estate, whereby the
less is imrediately nerged -- that

is, sunk or drowned in the greater.
Tothis result, it is necessary that
the two estates should be in one and
t he sane person, at one and t he sane
time, in one and the sane right. 2
Bouv. Institutes, 375, No. 1989; 2
Mnor's Inst. (2d ed.), 368 et

seq.

By the deed of July 18, 1967 defendants
acquired both the limted fee to Lots 45, 46,
52 and 53 in Block H Lot 1 in Block V, and
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all eight lots in Block Y and the severed

riparian rights related to those |lots.

Applying the doctrine of nerger, the two

property interests nerged, the fee sinple

absol ute was revived|.]
See also Warfield v. Christiansen, 201 M. 253, 258, 93 A 2d 560
(1953) (“[T]o constitute a nerger, the two estates nust unite in
the sane person in the same right.”).

The riparian rights associated with Parcels A-1, B, C, and D,
wer e severed by the May 20, 1993 deed and conveyed fromUD to TLC.
These rights were reunited with the riparian | and on Septenber 29,
1994, when UDI conveyed Parcels A-1, B, C, and D to TLC in fee
sinple.

Li kewi se, the riparian rights to Lot 10 were conveyed from UD
to TLC on May 20, 1993. Lot 10 was conveyed by UDI to Tonme’s Main
Street, Inc. on Septenber 29, 1994. The riparian rights to Lot 10,
however, were owned by TLC at that point. There was no
reunification as a result of that deed.

D. Columbia Deed of Trust

W nowturn to the effect of the Col unbia deed of trust. West
argues that a deed of trust is not like a deed, and that the
trustees gain only a security interest but no rights in the | and.
We believe that this argunent reflects a m sunderstandi ng of what
occurs when a deed of trust is executed in Maryl and.

Mort gages and deeds of trust differ as to

"7 This transaction was subject to the MCOA..
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form parties and the rights and duties
created. There are two parties to a nortgage;
the nortgagor (debtor) and the nortgagee
(creditor). Deeds of trust are three party
instrunments; the grantor (debtor), the grantee
(trustee) and the ~cestui que trust or
beneficiary (creditor). When a nortgage is
used, the property is conveyed directly to the
creditor. Wth a deed of trust, the property
is conveyed to a third party in trust for the
benefit of the creditor.

Russell R Reno, Jr., Wlbur E. (Pete) Simons, Jr., and Kevin L.
Shepherd, MRyLAND REAL ESTATE Forws, 8§ 3.1 at 275 (1983) (hereinafter
“Reno”) (enphasis supplied).

West is correct that deeds of trust that evidence a security
interest are treated as nortgages. Darnestown Valley-WHM Ltd.
P’shp. v. McDonald’s Corp., 102 M. App. 577, 584, 650 A 2d 1365
(1994), cert. denied, 338 M. 201, 657 A.2d 795 (1995).  Under
either a nortgage or a deed of trust, however, the nortgagee or
trustee actually receives legal title to the property. Darnestown,
102 Md. App. at 586 (quoting williams v. Safe Deposit & Trust Co.,
167 Md. 499, 503-04, 175 A 331 (1934)).

Maryland is a “title” state. This means
that a mortgage or deed of trust ... will
transfer 1legal title to the mortgagee or
grantee, rather than creating a lien on the
title of the nortgagor or the grantor, as is
the case in a “lien” state. The interest of
the nortgagor is called the equity of
redenption; i.e., the equitable right of the
debtor, on paynment of the debt, to conpel a
reconveyance of the nortgaged property.

Reno, § 3.1 at 276 (enphasis supplied).
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The fact that a nerger had occurred and TLC owned both the
riparian rights and riparian land, i.e., Parcels Al and A-D, and
Tone’ s Main Street owned Lot 10, '® does not nean that TLC and Tone’s
Main Street actually transferred those rights in the Col unbi a deed
of trust. Indeed, West argues that the intent of the parties not
to transfer the riparian rights was clearly evidenced by the
| anguage of the Col unbi a deed of trust when read together with the
UDI deed of trust. Conrad/Donmel contends that, because riparian
rights are assuned to pass with the | and and no express reservation
was contained in the deed, they becane part of the trust property
t o whi ch Col unmbi a Bank obtai ned | egal title, and that Col unbi a Bank
could <convey the riparian rights to Conrad/ Donmel after
forecl osure.

As we stated above, “a conveyance of land bordering on
navi gable water presunptively carries with it the grantor’s
riparian rights.” williams, 265 Ml. at 162. See also \WMTERS, 8
7.04(a)(1) (footnote omtted). |In williams, the Court of Appeals
found that the presunption was rebutted because of express
reservations contained in the deed. Id

One conmentator has witten that, with respect to the creation
of reservations,

at | east two general rules can be identified:
(1) the |anguage of a deed nust be

'8 If the riparian rights were intended to be conveyed, Lot 10's riparian rights would be
reunited as a result of the Columbia deed of trust as conveyed to Conrad/Dommel by the trustees.
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sufficiently definite and clear in order to

Create a reservation or exception. (2) In

accord with the general rule that deeds are to

be construed against the grantor, exceptions

and reservations are to be narrow y construed.
9 THowPsON ON REAL PROPERTY, SECOND THOMAS EDITION, at 8§ 82.09(c) (2) 597-98
(Davis A Thomas ed., 1999) (footnotes omtted).

Conceding that there was no express reservation in the

Col unmbi a Deed of Trust, West argues that TLC s intent to reserve
riparian rights was clear, because neither riparian rights nor
“wat ers” were expressly nmentioned and conveyed i n the Col unbi a Deed
of Trust as they were in the UDI Deed of Trust. Wst appears to
argue that the two deeds of trust should be read together in order
to give effect to the intent of the parties, but it nust be
remenbered that Col unbia Bank was not a party to the UD Deed of
Trust and that the deed first in tine governs. See Laborde v.
Mayeux, 95 So. 2d 743, 745 (La. Ct. App. 1957); will v. Piper, 184
Pa. Super. 313, 134 A 2d 41, 44 (1957); Groeneveld v. Camano Blue
Point Oyster Co., 196 Wash. 54, 81 P.2d 826, 829 (1938); 1 Bl ack.
Com, chap. 23, 8 6 p. 381. Moreover, a “distinction has been
maintained in the law between inplied grants and inplied
reservations.” Dalton v. Real Estate & Improvement Co., 201 M.
34, 47, 92 A 2d 585 (1952). \Wereas a grant may be inplied, a
reservation generally wll not be inplied. See id.

Here, the riparian rights to Parcels Al and A-D granted to TLC

were reunified with the riparian |lands fromwhich they cane prior
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to the execution of the Colunbia deed of trust. Because Tone’s
Main Street, owner of Lot 10, and TLC, owner of the riparian rights
to Lot 10, were both parties to the Colunbia deed of trust, the
riparian rights were reunited with Lot 10 and conveyed to
Conr ad/ Dommel pursuant to the forecl osure deed. Absent an express
reservation, it is presunmed as a matter of law that the riparian
rights were conveyed in the deeds of trust. Not hing in the
Col unmbi a deed of trust rebuts that presunption and persuades us
that TLC reserved or intended to reserve the riparian rights.?*®

Because TLC could only lawfully convey to Wst what it
possessed, Worthington v. Lee, 61 M. 530, 539 (1884), West
acquired no riparian rights from TLC. Subject to an entry of a
declaration of the rights of the parties, as explained supra, we
affirmthe trial court’s decision with respect to this issue.

V. EXPANSION RIGHTS

The expansion rights at issue are those set forth in the MCQOA,
reproduced supra. During the proceedings below, Wst spoke of
“devel oper rights,” but it is undisputed that the devel oper rights

as defined in the condom ni um pl an?® were assi gned to Col unbi a Bank

' As a practical matter, and contrary to West’s position, it is inconceivable to us that the
lead commercial lender of a mixed use waterfront development would not expect the applicable
riparian rights associated with the property securing the loan to be part of its security.

% Those rights are as follows:

A. The Developer hereby reserves, fora period of seven
(continued...)
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on July 8, 1998, apparently as a prelude to the forecl osure action.

The rights at issue are those contained in the MCOA and w |

referred to as “expansion rights.”

be

A request for a declaratory judgnent on the ownership and

per f ormance of the expansion rights was not specifically requested

in Conrad/ Dommel’s conpl ai nt. In its conplaint, Conrad/ Domrel

request ed,

in pertinent part:

A.  That this Honorable Court determ ne
and adjudicate the rights and liabilities of
the parties with respect to the Wst Deed and
the Riparian Rights associated with the Trust
Land; and

B. That this Honorable Court find and
decl are that Conrad/ Dommel is the fee sinple

2(...continued)

(7) years after the date hereof, the right (which shall be exercisable
at its sole discretion) to expand the Condominium by subjecting to
the Condominium Regime, and thereby adding to the
Condominium, any one or more of those parcels of land in Cecil
County which are designated on the Condominium Plat as Future
Parcel 1, Future Parcel 2, Future Parcel 3, Future Parcel 4, Future
Parcel 5, Future Parcel 6, Future Parcel 7, Future Parcel 8, Future
Parcel 9 respectively, and are more particularly described in
Exhibit E [which is not in the record provided to this Court],
together with all of the respective improvements thereon and all of
the respective rights, alleys, ways, waters, privileges,
appurtenances and advantages, to the same belonging or in any way
appertaining (each of which parcels, together with such
improvements thereon and appurtenances thereto, is hereinafter
sometimes referred to as a “Future Parcel”).

In addition, the Developer reserves the right to expand the
Condominium by adding to the Condominium from time to time as
Limited Common Elements riparian rights, docks, slips and other
improvements or rights appurtenant to or constituting the Marina
or any portion thereof. Any such expansion shall occur in the
portion of the Susquehanna River shown on the Condominium
Plat.
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owner of all of the Ri parian R ghts associ ated

with the Trust Land; and

C. That this Honorable Court find and

declare that the Wst Deed does not confer

upon t he Defendants any interest in any of the

Ri parian Rights associated with the Trust

Land][ . ]
Conr ad/ Dommel , of course, sought a declaration that Wst had no
rights of any kind. The fact that a party may not be entitled to
the decl aration requested does not nean that the rights, whatever
they may be determned to be, are not to be declared. See Bushey,
362 Ml. at 651. Moreover, in its answer, Wst nade a genera
request for a declaration of its rights arising out of the Cctober
5, 1999 deed and assignnent from TLC. West requested that the
court “issue a declaration in favor of Defendant, including the
retention of those rights, title and interest conveyed to it
pursuant to the deed dated October 5, 1999.” The notions and
menoranda filed in conjunction with the sunmary judgnment requests
showed t hat Conrad/ Donmel made specific allegations and requested
a specific declaration, in the event the court found the transfer
of the expansion rights to have occurred, concerning West’s ability
to exercise its rights. Conr ad/ Dormel requested the follow ng
action, in pertinent part, beginning wth paragraph C of the
Concl usi on section of its Supplenental Menorandum in Support of
Motion for Sunmmary Judgmnent:

C. That this Honorable Court find and
decl are that Conrad/ Dommel is the owner of al

of the Expansion Rights associated with the
Trust Land; and
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D. That this Honorable Court find and
declare that the [MCOA] does not confer upon
t he Def endant any Expansion Ri ghts associ ated
with the Trust Land; and

E. That, in the alternative, this
Honor abl e court find and declare that the only
Expansion Rights to which the Defendant is
entitled are those adj acent to Parcels A-1 and
A

G That this Honorable Court order any
and such further legal and equitable relief as
the nature of the Plaintiff’s cause my
require or allow

Al t hough the trial court did not believe the issue was before it,
it seens clear that there was the need for a declaration of the
operational effect of any rights Wst was deened to have acquired.
Appel l ants argue that the expansion rights were assigned to
Col umbi a Bank as part of the Assignnment of Devel oper Rights, but
that, even if they had been conveyed to Wst, the description of
the rights was so uncertain as to render the instrunent void.
Appel | ants al so make a nunber of alternative argunents in their
brief, which we will discuss later. The trial court stated:

THE COURT: Now it could very well be, as
posed by [Conrad/Domrel], that by virtue of
not having any riparian rights, if indeed Wst
has the developnent rights, they're pretty
much worthl ess because nothing can be done or
exerci sed; | amseeing from|[ Condrad/ Domrel ’ s]
perspective. Apparently and practically that
nmust not be the case because they' re fighting
hard to retain what has been conveyed to them
That ‘s not a consideration for ne anyhow.

As far as the cross—eperating agreenent
itself, and the fact that it could be
construed as being vague, uncertain in its
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terms, this was an agreenent, nulti—party
agreenent, and apparently when it was drawn
up, | presune by predecessors in interest, it
was cl ear enough for them whereby, they al
becane signatories to these agreenents; and of
course the present parties stand in the shoes
of the predecessors. So | don’'t know that
it’s a valid conplaint from them — from
[ Conrad/ Domrel ] at the present tinme to vitiate
this agreenent because of vagueness and
uncertainty.

O course, as far as the purpose of the
agreenent, and the intent, the integration, et
cetera, et cetera, that 's not before ne today
either. The only thing | have to decide is
whet her or not there was, in fact, a valid
conveyance of the devel oper rights, which now
are with West, according to the argunment, with
[Vest].

Now unlike the other aspects of this
case, this particular aspect troubles nme the
| east . No question that the marina cross-
operating agreenent was executed on My 26,
1993. Beyond any question in ny mnd pursuant
to that agreenent [T]LC was the devel oper.
Now t he devel oper rights as to the condom ni um
were transferred by an assignnent of
devel oper’s rights dated July 8, 1998, and
then again on Septenber 11, 1998 by the sane
sort of docunent unto [ Conrad/ Donmel].

And of course by virtue of receiving
t hese docunments of transfer [ Conrad/ Domrel ]
acknowl edged that they are -— that is the
proper nmethod of nmaking that type of a
transfer of that type of a right; and further
an adm ssion and recognition that such right
did not pass by virtue of foreclosure deed,
t hey recogni zed this to be a proper vehicle in
which to transfer the sane type of docunent —-
wel I, nmaybe not the sane type of docunent.

In any event, pursuant to the exact
wor di ng of the marina cross-operating docunent
it’s clear from that docunent that the
devel oper rights as to the marina were
transferred to West Devel opnent ; and
t her ef or e, [ Vst '’ s] notion for sumary
judgnment as to devel opnent rights is granted.
[ Conrad/ Dormel ’s] notion in that regard, of
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course, is denied.
A. Assignment to Columbia Bank
Appel | ants argue on appeal, apparently for the first tine,
t hat Col unbi a Bank acquired all of the expansion rights by virtue
of either the separate assignnent of developer’s rights or the
Col unmbi a deed of trust. West argues that, because appellants
failed to rai se these argunents bel ow, they have wai ved their right
to raise them Because the issue is basically one of docunent
interpretation, whichinthe first instance is generally a question
of law and, thus, subject to de novo review on appeal, we wl
address the issue. Lerner Corp. v. Three Winthrop Props., Inc.,
124 Md. App. 679, 684, 723 A . 2d 560 (1999). Qur interpretation
begins with the plain neaning of the contractual |anguage. |If the
| anguage is clear, we need | ook no further. County Comm’rs v. St.
Charles Assocs., 366 M. 426, 444, 784 A 2d 545 (2001).
1. The Assignment of Developer’s Rights
The | anguage of the July 8, 1998, Assignnment of Devel oper’s
Ri ghts to Col unbia Bank stated, in pertinent part:
WHEREAS, Assignor is the “Devel oper”
under that certain Declaration Establishing a

Plan for Condomi nium Ownership for Tone's
Landi ng, a condom nium and recorded anong t he

Land Records of Cecil County ..., and
WHEREAS, Assignor desires to grant and

assign to Assignee any and all rights,

reservations, easenments, i nterests,

exenpti ons, privileges and powers which
Assi gnor may have as the Devel oper under the
Decl aration, and the Assignor has the right
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and power to do so pursuant to Article X,
Section 19 of the Declaration[.]

The | anguage of this instrunent is clear, and it purports only

to convey the devel oper’s rights under

menti on

is made of the MCOA and its expansion rights.

t he condom ni um pl an

No

The

expansion rights were not transferred to Col unbi a Bank by virtue of

this instrunent.

2. The Columbia Deed of Trust

The pertinent |anguage of this docunent is:

TOGETHER with all | eases, rents, profits,
and benefits to the extent they nmay constitute
accounts, including any deposits of tenants to
secure paynent of the sanme and performance of
the ternms and conditions of any oral or
witten | ease, with respect to the | easing of
all or any portion of the Land or inprovenents
t hereon; and all of the accounts of G antor
including without limitation, al | not es,
accounts receivable, drafts, acceptances and
simlar instruments and docunents, and all
contract rights; and

TOGETHER with al | pl ans and
speci fications, surveys and surveyor ‘s
reports, engineer’'s and architect’'s reports,
di agrans and draw ngs; sewer and water taps,
all ocations and agreenents for wutilities,
bonds, utility deposits, refunds of fees or
deposits paid to governnental authorities;
licenses, permts, approvals and applications
t her ef or from governnent al authorities;
contracts, subcontracts, service contracts,
books, records, reports, accounting records,
I nvoi ces, change orders, correspondence,
di agranms, drawi ngs, schematics, sales and
pronotional materials, wherever located and
whenever created, compiled or made with
respect to the Land or the improvements
thereon[.] [Enphasis supplied.]
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Thi s | anguage at | east suggests that contract rights, such as
those contained in the MCOA, were transferred to the trustees and
subsequently to Conrad/ Donmel by virtue of the forecl osure deed.
In the first paragraph reproduced above, “contract rights” may
refer to contract rights in the context of accounts, or separate
contract rights. In the second paragraph reproduced above,
al though “contracts” appears to refer to contracts with third
parties for work done at the property, the | anguage “contracts ..
wherever |ocated and whenever created” could be construed as
covering the contract rights contained in the MCOA. Moreover, it
is realistic to understand that the intent of the security
transaction was to put Colunbia and its ultinate successors and
assigns in the place of the devel oper of this m xed-use waterfront
project. To do so, the expansion rights provided by the MCOA woul d
be inportant. At the very least, we believe there is an anbiguity
created that cannot be resol ved on summary judgnent.

It appears that the trial court’s grant of sunmary judgnent on
this issue was based primarily on its interpretation of the MCOA
and to the assignnent of developer rights under the condom ni um
pl an. Because of the anbiguity in the Col unbi a deed of trust, and
because we believe the trial court erred in finding the MCOA
unanbi guous, as expl ai ned below, it can determne on remand if the
expansi on rights passed to Conrad/ Donmel by virtue of the Col unbi a

deed of trust.
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B. Ambiguities in the MCOA

The trial court found the MCOA to be unanbi guous. Al though
the plain |anguage of the MCOA may appear clear, the actual
operation of the agreenment in the context of the applicable facts
IS not.

For exanple, appellants argue that the MCOA is vague wth
respect to the scope of the easenents, as described in the
foll owi ng description of the |location of the area for expansion:

The Devel oper and the other parties w sh
to provide for the efficient, integrated
operation of all Slips, Piers and Docks in the
Marinas, the Developer Mirina and in the
waters adjacent thereto, and to ensure the
Devel oper the maxinmum rights to enjoy and
devel op such Slips, Piers and Docks (such
rights as provided in this Agreenent are
herein <collectively referred to as the
“Expansi on Rights”). [Enphasis supplied.]

Appel l ants argue that the word “adjacent” is not specific
enough to identify the area for expansion. West, on the other
hand, argues that the | ocati on of devel opnent was fi xed pursuant to
Exhi bit A of the MCOA, which is depicted supra

“I't is awell-established rule of construction that a contract
should be interpreted in its entirety such that a court does not
di sm ss or disregard any cl ause or phrase as neani ngl ess.” Kendall
v. Nationwide Ins. Co., 348 M. 157, 169, 702 A 2d 767 (1997).
Exhibit A contains a note stating: “The layout of slips is shown

for purposes of illustration only. |In accordance with the [ MCOA],

the Devel oper may build less than all of the slips shown hereon,
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may buil d a Devel oper Marina in |ieu of any slips shown hereon, and
may ot herwi se exercise rights granted in the [ MCOA].” Even though
Exhi bit A does not precisely place piers, gangpl anks, and slips to
be built in the future, we believe it clear that “adjacent” in the
context of the MCOA was intended to nean in the waters adjacent to
the existing structures.

Al t hough this particular portion of the MCOA, which the tri al
court addressed, is not anbi guous, we believe that, overall, it is.
The MCOA was one piece of a | arger devel opnent schene. Therefore,
it was drafted and executed on the prenise that the devel oper of
the mari nas woul d al so be the devel oper of the condom ni uns and t he
rest of the property. Anmbiguity arises when the expansion rights
under the MCOA are separated from the actual devel opnent of the
project. This anbiguity includes [imtations on the scope and tine
in which to exercise the expansion rights. The devel oper reserved
the right to expand the condomi nium but that right |asted only
seven years. The MCOA does not contain a tinme |limt for the
exerci se of the expansion rights, which appellants indicate raises
the issue of the rule against perpetuities. In addition,
Conr ad/ Donmel owns the riparian rights and does not appear to be
inclined to cooperate and assign the necessary limted rights that
West mi ght need to expand the piers.

These anbiguities call into question whether, assum ng West

acquired the expansion rights, it can effectively exercise those
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rights. Although we need not decide, it nmay be that these matters
cannot be resolved on sunmary judgnent. 2! Mor eover, because this
i ssue renmmins open, there is an ongoing controversy, and the
probability of further l[itigation seens al nost certain.
Accordingly, we remand this case for further proceedi ngs, and the
entry of a witten declaration of the rights of the parties.

JUDGMENT AFFIRMED 1IN PART AND
VACATED IN PART; CASE REMANDED FOR
FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION.

COSTS TO BE PAID BY WEST.

! We note that the MCOA contained the following arbitration provision:

(d) Enforcement by Developer. In the event either the [ Yacht]
Club or the Condominium shall breach or obstruct any of the
Expansion Rights or other right or benefit of Developer [TLC]
under this Agreement, the Developer shall be entitled (i) to refer
such matter to binding arbitration in the manner provided by, and
in accordance with Section 5 above, and/or (i1) pursue any other
remedy available to Developer at law or in equity.
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APPENDIX
CHART OF LAND TRANSFERS

Date Parties Title of Document Subject of Conveyance
05/20/93 UDI to TLC Declaration of Easements, Covenants, and various easements and notice of intent to
Restrictions convey the property to TLC
5/20/93 UDI to TLC Deed Lots 3 and 4, Parcel A in Fee Simple; the
riparian rights to Lots 1-10, Parcels A-1, A, B,
C,and D
05/26/93 TLC to the Yacht Club | Deed of Riparian Rights and Agreement “certain limited riparian rights to construct,
place and maintain certain breakwater piers,
debris barrier piers and/or other marginal
walkway piers and gangplanks.”
05/26/93 TLC, the Yacht Club, | Marina Cross Operating Agreement various easements; provides for the operation
the Condominium of the Condominium and Club Marinas;
expansion rights, including possibility of future
construction of Developer Marina
05/26/93 TLC Declaration Establishing a Plan for initially concerns Lot 3 and establishes a
Condominium Ownership for Tome’s Landing, | condominiumregime for the property
a Condominium
07/22/93 TLC First Amendment to the Declaration of Tome’s | extending the condominium to include Lot 4
Landing, a Condominium
09/27/93 UDI to TLC Deed Lot 5 in fee simple
09/28/93 TLC Second Amendment to the Declaration of extending the condominium to include Lot 5
Tome’s Landing, a Condominium
06/15/94 UDI to TLC Deed Lot 2 in fee simple
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6/27/94 TLC Third Amendment to the Declaration of extending the condominium to include Lot 2
Tome’s Landing, a Condominium
09/29/94 UDI to TLC Deed Lot 6A in fee simple
09/29/94 UDI to Tome’s Main Deed Lot 10 in fee simple
Street, Inc.
09/29/94 UDI to TLC Deed Lots 1, 7, 8, and 9, and Parcels A-1, B, C, and
D in fee simple
09/29/94 UDI to Tome’s Deed Lot 6 in fee simple
Commerce Center, Inc.
09/29/94 TLC, Tome’s Main Deed of Trust and Security Agreement deed of trust to finance $1.5 million debt
Street, Inc., Tome’s covering specific condominium units on Lots 2,
Commerce Center, 3, and 4, specific marina slips, Lots 1, 6, 7, 8, 9,
Inc.; Columbia Bank; and 10, and Parcels A, A-1, B, C, and D
Trustees Holman and
Nicholson
09/29/94 TLC, Tome’s Main Part Purchase Money Deed of Trust and deed of trust to finance $9,086.133.00 covering
Street, Inc., Tome’s Security Agreement Lots 1,6, 6A, 7, 8,9, and 10, Parcels A-1, A,
Commerce Center, B, C, and D, certain condominium units
Inc.; UDI; Trustees “together with all riparian rights and privileges
Burns and Drury belonging or appertaining to the real property
shown on the Plat, including all riparian rights
and privileges in and to the waters of the
Susquehanna River.”
06/30/95 TLC Fourth Amendment to the Declaration of specified marina slips
Tome’s Landing, a Condominium
08/29/95 TLC Fifth Amendment to the Declaration of Tome’s | specified marina slips

Landing, a Condominium
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01/23/96 TLC, Tome’s Main Loan Documents Modification Agreement increasing loan amount to $3 million
Street, Inc., Tome’s
Commerce Center,
Inc.; Columbia Bank;
Trustees Holman and
Nicholson

07/08/98 TLC to Columbia Assignment of Developer’s Rights assigning developer’s rights existing under the
Bank condominium plan

09/11/98 Trustees Holman and Deed deeding property that was the subject of the
Nicholson to Columbia deed of trust and which was the
Conrad/Dommel subject of foreclosure sale

10/05/99 TLC to West Deed of Riparian Rights, Assignment of riparian rights and expansion rights under the

Developer Rights, and Agreement

MCOA




