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[ Negligence - Claim by office worker against painter who applied
primer to interior wall in area adjacent to plaintiff's work area -
Injury allegedly due to inhalation of funes. Hel d: Plaintiff's
evidence sufficient to withstand notion for judgnent. Res i psa

| oqui tur anal ysis not applicable.]
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Thi s negligence claimalleges personal injuries resulting from
the inhalation of paint primer funes in a business office during
wor ki ng hours. At issue is the sufficiency of the plaintiff's
evi dence of the defendant painter's primary negligence. The circuit
court held that the plaintiff failed to satisfy the requirenents of
a res ipsa loquitur case. The Court of Special Appeals held that
those requirenents were satisfied. Vito v. Sargis & Jones, Ltd.,
108 Md. App. 408, 672 A 2d 129 (1996). W shall affirmthe Court
of Special Appeals because, without the need to rely on res ipsa
loquitur, the plaintiff circunstantially proved primary negligence.

The action before us arises out of an occurrence on Friday,
May 11, 1990, that took place in a nulti-story office building at
2240 Broad Birch Drive in Silver Spring, Maryland that is occupied
by USA Today's publisher (USAT). USAT had noved to the building in
Silver Spring fromRosslyn, Virginia in 1986. In May 1990 certain
construction work was being performed within the USAT building. At
| east sone of that work was being perforned in an area adjacent to,
and previously separated by an interior wall from the area
occupi ed by USAT's custoner service departnent (the Departnent).
At that tine one of the respondents, Alice M Vito (Vito), was a
custoner service representative in the Departnent. The prine
contractor for the construction work was the other respondent,
Sargis & Jones, Ltd. (S&)). S&J's painting subcontractor for the

USAT project was the petitioner, Cogan Kibler, Inc. (CK).
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In the late norning of May 11, 1990, one of GC-Ks enpl oyees,
John Dray (Dray), was applying paint priner to a wall within the
work area adjacent to the Departnment. Dray had been applying the
primer, by his estimate for approximtely twenty m nutes, when "at
sonme point" the S&J supervisor told Dray to stop working because of
a conplaint that Dray said related to the snell. According to
USAT's Custoner Service Manager at the tinme of the occurrence and

of trial, Carolyn C. Webb (Wbb), eight people in the Departnent

were conplaining "that their eyes were burning, ... their throats
were hurting and they weren't feeling well."” One of these persons
was Vito.

Vito sued S& and G K, and G K cross-clai ned agai nst S&I. The
case was tried to a jury. At the conclusion of the plaintiff's case
both defendants noved for judgnent, and the court "reserved"
ruling. Nei t her defendant elected to stand on the record. Two
w t nesses, called by the defendants, testified in the defendants
case before the court ruled. These were Webb and Dr. Elliott
Gol dstein, a pul nonologist. At the conclusion of proceedings on
t he day when these defense witnesses testified, the court entered
judgnment in favor of the defendants as a matter of |aw Under
t hese circunstances the testinony of the two defense w tnesses
forms part of the record for determning the sufficiency of the

plaintiff's evidence of liability.?

Mito raises no issue under Maryland Rul e 2-519 concerning the
(continued. . .)
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On Vito's appeal the Court of Special Appeals reversed as to
C-K, concluding that Vito had presented facts sufficient to invoke
res ipsa loquitur. Vito v. Sargis & Jones, Ltd., 108 Ml. App. at
433, 672 A 2d at 141-42. Wth respect to S&J, the Court of Speci al
Appeal s affirmed because there was insufficient evidence to support
a finding that Dray was the servant of S&J. ld. at 433-35, 672
A 2d at 142. The matter was remanded to permt CK to conplete
produci ng evidence on its cross-claimagainst S&. |d. at 434-35,
672 A .2d at 142.

C-K petitioned this Court to review the determ nati on adverse
to CK by the Court of Special Appeals. There was no cross-
petition by Vito seeking review of the affirmance of the judgnent
in favor of S&J. Nor does S&J seek review of that portion of the
mandate permtting CKs cross-claimto conti nue.

CKs principal argurment to us is that res ipsa | oquitur cannot
be applied here as a matter of |aw because C-K did not have
exclusive control over the heating, ventilating, and air
conditioning (HVAC) system in the USAT building which, GCK
contends, delivered the funes fromthe area where Dray was wor ki ng

to the Departnment. The short answer to this contention is that the

(...continued)

procedure followed by the trial court. Specifically, Vito does not
argue that the defendants withdrew their notions for judgnment by
of fering evidence, and Vito does not argue that the trial court
| acked any nechani smfor granting judgment during the presentation
of the defendant's case when no notion for judgnment was pending.
We intimate no opinion on these questions.



-4-
evi dence nost favorable to the plaintiff permts an inference that
that portion of the buildings H/AC systemthat woul d serve the area
where Dray was working was not yet in service. The |ong answer to
C-Ks contention is that Vito produced sufficient evidence of
negligence on the part of GK without the need to rely on res ipsa
| oqui tur.

In resolving the issue before us, we are not concerned with
the extent of the harmto the plaintiff, even though the record of
the aborted trial reflects the nature and extent of Vito's injury
to have been vigorously contested. For present purposes the
sensations of burning in the eyes and throat and of nausea are
sufficient harm to support sone conpensatory damages, if Vito
established the other elenents of the tort of negligence.

The presentation of Vitos case did not include any floor plan
of the areas of the USAT building involved in the occurrence, any
di agram of the HVAC system or systens in those areas, or any
orderly and detailed description of those areas in the testinony of
a wtness called for that purpose. Consequently, our statenent of
t he evi dence nost favorable to the plaintiff, set forth below is
based on bits of testinony froma nunber of wtnesses.

The Departnent was | ocated on the sane | evel of the building
that fornmed the bottom of the buildings atrium  The Depart nent
adj oined the atrium and for sonme distance along their common

boundary the atrium and the Departnent were separated by a wall.
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The Departnent occupied a large area that was divided into
approxi mately seventy workstations for the custoner service
representatives. They responded to telephone inquiries and
conplaints from USAT custoners. The height of the partitions
separating the representatives' workstations one from another did
not reach to the ceiling of the room The upper portion of the
roomwas entirely open, permtting a clear field of vision for two
or nore supervisors who worked on elevated platforms in the
Depart nent .

This area was equi pped with air conditioning. Vito said her
wor kstation was directly beneath one of the "air conditioning
ducts” in the Departnent. Jurors could have understood the term
"duct" to nean a vent or opening in the ductwork (either exposed or
conceal ed) of the HVAC system The record does not inform us,
however, whether that vent brought fresh or cooled air into the
Department, or whether it drewreturn air fromthe Departnent.

Construction work adjacent to the Departnent had been ongoing
for a nunber of weeks prior to May 11, 1990. The purpose was to
expand the Departnent into space previously formng part of the
atrium The work included cutting through the wall between the
Department and the atrium and creating offices for the Departnent

in the former atrium space.? After the construction workers had

2The conflict in the evidence includes the description of the
construction project. S&J's construction manager testified that the
project basically consisted of renovating bathroons and storage
(continued. . .)
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cut through the wall, they hung a plastic sheet over the opening.
This plastic sheet was not stapled or taped closed but sinply hung
| oosely. Vito's workstation was within a few feet of the
construction activity, which produced | oud noise, "different weird
snells here and there,” and "a lot of dust flying around.” The
evidence is that, prior to My 11, 1990, no person in the
Departnment becanme ill for any reason associated wth the
construction activity in the expansion area.

Sonmetinme prior to mdday on May 11, 1990, Dray began appl yi ng
paint primer to the newy constructed walls of the offices in the
expansion area, using Duron Stain Killer. The manufacturer's | abel
on cans of Duron Stain Killer contained the followng warning in a
square fornmed by a bl ack border around the text.

"CONTAI'NS PETROLEUM DI STI LLATE
"Keep away from heat and fl ane. To avoid breathing

vapors or spray m st, open w ndows and doors or use other
means to ensure fresh air entry during application and

drying. | f you experience eye watering, headaches or
di zziness, increase fresh air or wear respiratory
protection ... or leave the area. C ose container after

each use. Avoid contact w th skin.

FIRST AID: If swallowed, do not induce vomting. Cal
physi ci an i mredi atel y.

Use Wth Adequate Ventil ation.

(...continued)
ar eas. Webb described the project as the construction of new
offices out of the atrium i.e., enclosing fornmerly open interior
space. The latter version would require erecting new walls for the
offices, and it is the version nore favorable to the plaintiff,
i nasnmuch as the jury could conclude that new walls would require
nore paint priner.
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NOTI CE: Reports have associ ated repeated and prol onged
occupational over-exposure to solvents with pernanent
brai n and nervous system damage. Intentional m suse by

del i berately concentrating and i nhaling the contents may
be harnful or fatal
KEEP OUT OF REACH OF CHI LDREN'

Dray applied Duron Stain Killer by first pouring it into a pan and
then rolling it onto the walls by nmeans of a paint roller wiwth an
extension attached to the roller arm Stain Killer is non-pungent
and has virtually no odor. Dray did not suffer any ill effects
while working with it. Dray could not recall whether there were
any outside wi ndows or doors in the area where he was applying the
primer, and there is no evidence from any other source on the
subj ect .

Sonetine after Dray began applying Duron Stain Killer in the
expansion area, and prior to the tine when S&J's supervi sor advised
Dray that there had been a conplaint, one of Vito's co-workers
became ill. Webb's superior helped that custonmer service
representative out of the building "because she was getting very
sick, like she was going to get sick to her stomach."” Thereafter
approxi mately eight nore enployees, including Vito, becane ill.
Vito testified that she "passed out” and had to be assisted in
| eaving the building. The USAT supervisory personnel inmmediately
sent the ill enployees outside. Webb then ordered all of the
Department enployees out of the building. I ndeed, the entire

bui | di ng was evacuat ed.
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Four or five anbul ances had been called to the USAT buil di ng,
and the paranedics set up triages on the scene, identifying persons
who shoul d be taken to a hospital and those who needed no further
exam nation or treatnent. Vito was anong those who were taken to
Holy Cross Hospital. Whbb identified, by nane, six other enpl oyees
who were al so taken to that hospital.

Webb, who suffered no ill effects whatsoever, went to Holy
Cross Hospital to "stay with the people that were sick." By 4:00
p.m that day the hospital had rel eased all of the USAT enpl oyees,
other than Vito. Vito, a longtinme snoker with a history of asthng,
was gi ven oxygen and placed on a nonitor, and the hospital did not
rel ease her until around 5:00 p.m on the day of the occurrence.

Webb returned to the USAT building fromthe hospital in order
to pick up her belongings. On cross-exam nation she testified as
fol |l ows:

"Q Now, when you cane back to USA Today were there
still fire engines and anbul ances around?

"A No.
"Q \Were there exhaust fans turned on?
"A There were three large fans in the facility."
The jury could have considered the answer to the second quoted
guestion as a responsive answer, but one intended to convey that
portabl e fans had been brought into the "facility" to clear it.
Vito presented evidence fromwhich the jury could find all of

the elenents of a negligence claim In Gahamv. Canadian Nat'l Ry.
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Co., 749 F. Supp. 1300 (D. WVvt. 1990), property owners sued for
personal injuries and property damage resulting froma railroad's
application of herbicides along its right of way adjacent to the
plaintiffs' properties. Wth respect to the defendant's duty, the
court said:

"The herbicide is marketed under a | abel which publishes

precautionary instructions that it may present hazards to

the environnment with specific reference to workers

exposed in the area to be treated 'directly or through

drift." The | abel warns that exposure 'MAY | RRI TATE EYES,

NOSE, THROAT AND SKI N.'

"The presence of known danger created the duty of
reasonable care on the part of the railroad to avoid
infjury to the plaintiffs and their animl stock.

I ndifference to the consequences of dealing with a

hazar dous substance is |ack of due care.”
ld. at 1318.

C-Ks enpl oyee, Dray, was on notice fromthe warning | abel on
cans of Duron Stain Killer that its fumes could be harnful, absent
adequate ventilation. Dray also knew, or should have known under
the circunstances, that there were people working in the
Departnment, on the other side of the plastic sheet. Dray was
negligent, the jury could find, in failing to insure adequate
ventilation. |If the jury concluded that it was highly unusual for
ten percent of the population of the Departnent to be so adversely
affected by the funmes as to require hospital exam nation, the jury
could also infer that any belief by Dray that there was adequate

ventilation under the circunstances was unreasonable. Thus, duty

and breach were sufficiently proved.
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Proxi mate causation and harm are not issues on this appeal.
The parties stipulated that the testinony from Vito's nedical
wi tnesses "if believed by the jury, established that Ms. Vito
suffered permanent |ung damage as a result of inhaling the funes
fromthe paint prinmer on May 11, 1990." Vito v. Sargis & Jones,
Ltd., 108 Md. App. at 414-15 & 415 n.2, 672 A .2d at 132-33 & 133
n. 2.

C-Ks argunent depends wholly on this Court's classifying the
plaintiff's proof as an application of res ipsa loquitur. Res ipsa
| oqui tur apparently was first injected into this case by plaintiff's
counsel in off-the-record conversations wth defense counsel and
the trial judge. 1In any event, the argunents by the defendants in
support of their notions for judgnent at the end of the plaintiff's
case treated the evidence as if res ipsa loquitur were the correct
anal ysis. W have said that successful invocation of the res ipsa
| oqui tur doctrine requires the plaintiff to prove three el enents:
(1) a casualty of a sort which usually does not occur in the
absence of negligence; (2) caused by an instrunentality within the
defendant's exclusive control; and (3) under circunstances
indicating that the casualty did not result from the act or
om ssion of the plaintiff. Dover Elevator Co. v. Swann, 334 M.
231, 236-37, 638 A.2d 762, 765 (1994).

C-K argues that the second el enent of a res ipsa |oquitur case

is mssing in the instant matter. The argunent is that the paint
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primer fumes are not, in and of thenselves, the instrunentality of
the harm but that the paint priner funmes required a delivery
system GC K says that the delivery systemwas the HVAC system t hat
was under the control of USAT and not of C-K  Thus, C- K concludes
that the plaintiff's case fails.

There is, however, no direct evidence that, in the Departnent
expansi on area where Dray was applying Stain Killer, an HVAC system
had even been installed, or if installed, that it was functioning.
| ndeed, the inference is that a system if installed and connect ed,
was not functioning. Inasmuch as a section of the wall between the
Departnent and the expansion area was open, and covered by a
pl astic sheet, the jury could conclude that the HVAC system had not
been bal anced for the expansion area and was not routinely running
there. This conclusion is reinforced by the interpretation of the
evi dence under which portable fans were brought into the facility
in order to clear the Stain Killer funes.

In any event, it is immterial to the resolution of the issue
bef ore us whet her the HVAC system was operating in the Departnent
and not in the expansion area, or whether it was operating in both.
I f, for exanple, a defendant spilled a toxic chem cal in the out-
of -doors, and the fumes were borne by anbient air to a plaintiff
who inhaled the funmes and was harned, the defendant's |ack of
control over the anbient air would not insulate the defendant from
ltability. In the instant matter, where the chem cal was exposed

i ndoors, the fact that the atnosphere may be artificially created
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does not alter the result. C-K had the duty to use care in
rel easing the funmes, and the indoor atnosphere was one of the
circunstances to be taken into consideration in executing that
duty. [Inasmuch as the custoner service representatives experienced
no adverse reactions to the atnosphere in the Departnent unti
Duron Stain Killer was applied in the expansion area,
mal functi oni ng of the HVAC system was not an intervening cause at
the tinme of the occurrence.

Even if the HVAC systemwas the delivery vehicle for the funes
that affected Vito, and even if that system was not in the
excl usive control of G K, Vito neverthel ess presented a prinma facie
case because her claimdoes not depend on res ipsa loquitur. "The
cl ose resenbl ance or relationship which may exi st between what may
be classified as res ipsa loquitur cases and cases in which a
direct inference of the defendant's negligence nay be drawn from
particular facts, has been pointed out nore than once." Nalee,
I nc. v. Jacobs, 228 M. 525, 531, 180 A . 2d 677, 680 (1962). The
accident in Nalee occurred in a restaurant and involved a heavy
bench. The bench was constructed in two pieces, one piece a heavy
wooden frame with a rectangul ar base and an uphol stered back and
the second piece an upholstered seat which fitted on the base.
Wien two patrons who were seated on the bench | eaned forward, the
bench tipped forward. The entire seat slipped off the franme and

fell to the floor, striking the foot of a third person, the
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plaintiff. Id. at 527, 180 A . 2d at 678. W held that the known
facts supported the direct inference that the defendant was
negligent in failing to have the bench securely fastened to the
floor. Consequently, in Nalee it was "unnecessary to decide the
interesting questions relating to res ipsa |oquitur which [had]
been raised and ably presented by the appellant.” 1d. at 531-32,
180 A.2d at 680.

In Nalee the plaintiff did not produce evidence directly
describing the absence of fastenings between the bench and the
restaurant floor, but the absence was proved by inference. Here,
Vito did not offer direct evidence describing the absence of
sufficient ventilation in the expansion area, but the inference
that there was insufficient ventilation is one that the jury could
draw. See also Meda v. Brown, 318 MJ. 418, 424, 569 A 2d 202, 205
(1990) ("The closest that this case cones to reliance upon res ipsa
loquitur is in the inferential reasoning process used by the
plaintiff's experts in arriving at their conclusions that [the
def endant] was negligent.").

C-K submits that Frenkil v. Johnson, 175 Ml. 592, 3 A 2d 479
(1939), controls the result in the instant matter. |In Frenkil the
plaintiff, while seated in his autonobile on a public street, was
injured by debris propelled by the explosion of illumnating gas in
a nearby building. The three-story building was in the process of

bei ng razed by the defendant's workers who had renoved the roof and
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who were using pinch bars to dismantle the brick walls of the third
fl oor when the explosion occurred. Id. at 596-97, 3 A 2d at
480-81. The workers had detected gas prior to the explosion and
reported the |l eak to the gas conpany whi ch had capped the service
pi pes where they entered the building. Nevertheless, gas continued
to enter the building in the cellar and spread throughout the
buil ding. The presence of gas was known to the workers, because of
the odor, but they did not advise the gas conpany that the escape
of gas into the building had not been stopped. Id. at 598, 3 A 2d
at 481. After the explosion the gas | eak was found to be under the
public street, sone fifteen feet beyond the building line. 1d. at
598-99, 3 A 2d at 481-82. Judgnent on a jury verdict against the

def endant was affirnmed. ld. at 607-09, 3 A 2d at 485-86.

We are unable to share GKs belief that Frenkil is helpful to
its argunment. Frenkil did not present a res ipsa |oquitur
anal ysi s. Further, the explosion in Frenkil required both the

accunul ation of gas and an ignition source, and that ignition
source was unknown. 1d. at 607-08, 3 A 2d at 485-86. It may have
been an act of an enpl oyee of the defendant or of a passerby on the
public way. This Court reasoned that the defendant's negligence in
failing to report the continued escape of gas was a proxi nate cause
of the explosion, so that the jury could find that the defendant
was |iable even if the defendant's negligence operated concurrently

with the negligence of an unknown third party. 1d. at 608, 3 A 2d
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at 486. Applying that analysis to the instant matter would nean
that the jury could find that CK was negligent, and that its
negl i gence was a proximate cause of Vito's injury even if USAT were
concurrently negligent in its control of the HVAC system

C-K enphasi zes that part of this Court's opinion in Frenki
that refers to the contractor's exclusive control over the buil ding.
We sai d:

"The breach of duty owed by the defendant to the travel er

on the highway was the forner's failure to use the

prem ses of which he was then in the exclusive possession

with that degree of <care and diligence which an

ordinarily prudent man woul d, under simlar conditions,

have reasonably exercised, so as to prevent the dangerous

state of the prem ses to becone the proxi mate cause of

injury to a traveler in the lawful and careful use of an

adj acent muni ci pal hi ghway. "

ld. at 602, 3 A 2d at 483. In Frenkil the defendant's excl usive
control was inportant in giving rise to a legal duty on the part of
t he def endant who was not responsible for introducing the |eaking
illumnating gas into the premses. |In the matter before us, it
was C-K who introduced the harnful Stain Killer funes into the
i ndoor at nosphere.

I nstructive by analogy to the instant matter is Baltinore Am
Underwiters of Baltinore Am Ins. Co. v. Beckley, 173 Ml. 202, 195
A. 550 (1937), a subrogation action by an insurer on a fire | oss.
The def endant's enpl oyees had been working in the |living roomof the

i nsured's home, using a paste to renove stain and varni sh from wood

panels. The |abels on the cans of paste cautioned in |arge print,
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"'I nf | ammabl e. Keep away fromfire and use in a well ventilated
pl ace.™ I1d. at 206, 195 A at 552. The workers had renoved the
plates fromthe faces of electrical swtch boxes and had unfastened
electric wall fixtures which were left hanging by their taped
wires. There was evidence that the homeowner had suggested to the
wor kers that they shut off the electricity to the roomat the fuse
box, but that had not been done. Two and one-half days after the
enpl oyees began working, a fire suddenly started and badly damaged
the living room Id. at 204-06, 195 A. at 551-52. This Court
reversed a directed verdict for the defendant and remanded for a
new trial .

The subrogated insurer alleged negligence on the part of the
defendant in failing properly to ventilate the room and in
negligently causing a spark-generating contact wwth live electrical
wiring. |Id. at 206, 195 A at 552. The plaintiff apparently had
undertaken to prove the lack of sufficient ventilation by evidence
interpreting snoke discoloration. On that aspect of the case this
Court said that if that evidence were not sufficient "to prove that
there was a failure to ventilate the room properly, it 1is
nevertheless a fact that the fire resulted from the use of
instrunentalities which were within the exclusive control of the
def endant's enpl oyees, and which were applied under conditions
requiring special precautions to obviate such a hazard." 1d. at

207, 195 A at 552. In other words, the plaintiff could prove
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indirectly, fromthe result of the buildup of funes, that the paste
had been applied without sufficient ventilation. Wth respect to
the ignition of the stain renover vapors, this Court said that "any
danger of fire which mght be supposed to result from an
i nadvertent shift of the [electrical] switch would have been
avoided if the current for that room had been cut off at the fuse
box, as suggested to the defendant's representative by the owner of
the building.” 1d. at 209, 195 A at 553.

The instant matter is unconplicated by the ignition of funes
or vapors. Here, the paint prinmer funmes thenselves are the harnfu
agent which was applied by GK "under conditions requiring speci al
precautions to obviate such a hazard," i.e., the hazard agai nst
which the Duron Stain Killer |abel warned. 1d. at 207, 195 A at
552.

For these reasons, we affirm?

Qur affirmance includes in the remand for a new trial nmandated
by the Court of Special Appeals permssion for GK fully to present
its case on its cross-claimagai nst S&J.

The Court of Special Appeals concluded that Vito had failed to
present sufficient evidence of respondeat superior liability on the
part of S& for negligence on the part of Dray. Vito was not
sufficiently aggrieved by that hol ding, adverse to her, to petition
for certiorari review

CK inits petition for certiorari and in its briefs to this
Court, argues that by scheduling the application of paint primer in
t he expansion area on a working day for Departnent enployees and by
telling Dray to cease applying the paint priner, S& exercised
"control of the actions from which the alleged injury arose."
Brief of Appellant at 23.

(continued. . .)
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JUDGMVENT OF THE COURT OF SPECI AL

APPEALS AFFI RVED. COSTS TO BE PAI D

BY THE PETITIONER COGAN KI BLER

I NC.

(...continued)

W interpret GKs brief in chief and reply brief in this Court
to argue that negligence on the part of S& caused or contri buted
to Vitos injury. On remand CGK will be free to argue (evidence
permtting) that S&J's negligence solely caused the alleged injury,
or that S&J's negligence (evidence permtting) operated jointly with
negl i gence on the part of CGK to cause the alleged harmto Vito.
This would give rise to a right on the part of CGK to contribution
fromS& if both are held |liable as joint tortfeasors. W do not
interpret GKs brief to argue for a holding by this Court that the
evi dence nost favorable to Vito was sufficient to support a finding
that C-K was the servant of S&J, and we therefore intimte no
opinion as to GKs standing to do so. |If GK were seeking to prove
only that S& was the master and C-K the servant, and if the jury
so found, GK wuld be liable for indetTmity to S& in the event of
a verdict and judgnent for the plaintiff against S& on that
gr ound.



