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Appel  ant, G tibank Federal Savings Bank (“Ctibank”), appeals
froman order of the Crcuit Court for Mntgonery County denying
its exceptions to a sheriff’'s sale.! In its exceptions, Citibank
requested that the court set aside the sale or, in the alternative,
find that Ctibank is the holder of a partial superior lien to
appel lee, New Plan Realty Trust (“New Plan”), by virtue of the
doctrine of equitable subrogation. After a hearing, the court
adopted New Plan’s argunents and denied G tibank’s exceptions.
G tibank presents the follow ng questions for our review, which we
have renunbered and rephrased for clarity:

1. Dd the court err in ratifying the
execution sale when the sheriff permtted
a judgment creditor to apply credit
toward the deposit and purchase price
even though the notice of sale specified
that the deposit nust be paid in cash or
wth a certified check payable to the
sheriff?

2. Did the court err in ratifying the
execution sal e when an individual was not
permtted to bid with a cashier’s check

or a certified check payable to herself,
which she offered to indorse to the

sheriff?

3. Did the court err in failing to address
G tibank’s equitable subrogation claimin
its order?

4. Ddthe court err in failing to find that
Ctibank held a partial superior lien
agai nst the property?
We answer “no” to the first question and “yes” to the second

guestion. W do not reach the third and fourth questions.

The terns “sheriff’'s sale” and “execution sale” are used
i nt erchangeably in this opinion



Fact s

On January 24, 1974, Todd Realty Corporation (“Todd”), a
Maryl and corporation, purchased in fee sinple the real property
| ocated at 7300 Hel nsdal e Road in Bethesda, Maryland. On April 25,
1991, Todd conveyed its interest in the property by deed to Robert
. Melnick and his sons, Scott L. Melnick, Richard J. Melnick, Gary
N. Mel nick, and Matthew R Ml nick, who were all of the origina
shar ehol ders of Todd. Also on April 25, 1991, the sharehol ders
executed a deed of trust in the anmount of $500,000.00 for the
benefit of GCtibank (“Ctibank deed of trust”) to secure a
prom ssory note of the sane date for the sanme anmount. The G ti bank
deed of trust was recorded on June 17, 1991, in the Land Records of
Mont gonery County, WMaryl and.

The Citibank deed of trust stated on its face that it was a
refinance of a prior deed of trust recorded in the Land Records
with a bal ance of $215,370.54. The proceeds of the Citibank deed
of trust were used to the extent of $215,370.54 to pay in full the
prior deed of trust. The prior deed of trust was released by an
affidavit of satisfaction recorded on June 26, 1991

Appell ee, New Plan Realty Trust (“New Plan”), is a judgnent
creditor of Robert I. Melnick by virtue of a judgnent enrolled in
the Crcuit Court for Montgonmery County. Judgnent was entered on
May 10, 1982, and docketed on or about My 19, 1982. As of the
date of judgnent, Robert |. Ml nick was indebted to New Plan in the
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anount of $431, 143. 00. According to New Plan, wth the
accumul ation of interest, the anount of the judgnment, interest, and
costs was “well in excess” of $900, 000.00 as of the filing date of
New Plan’s brief in this Court.

During the course of its attenpts to satisfy the judgnment, New
Pl an di scovered that Robert |I. Melnick resided in a hone |ocated at
7300 Hel nsdal e Road, Bethesda, Maryland, which was titled in the
name of Todd Realty Corporation. In April 1991, New Plan
instituted ancillary proceedings asserting that Todd was a sham
cor poration having conducted or transacted no business, filed no
tax returns and owned no property other than the Ml nick hone.
Thus, New Pl an argued, “for all purposes, [Todd] was the alter ego
of Robert |I. Melnick.” New Plan also |earned that Todd purported
to have been di ssolved and conveyed its sole asset, the Hel nsdal e
property, on June 17, 1991, by recording the previously described
Citi bank deed of trust.

New Plan filed suit in the Grcuit Court for Mntgonery County
and sought to set aside the deed, described as a no-consideration
deed, as a fraudul ent conveyance. On August 16, 1995, the jury
determ ned that Robert |I. Melnick intended to perpetrate fraud by
causing Todd Realty to convey the property to hinself and his sons.
The jury further found that Todd was a straw and that the rea
party in interest to Todd was Robert |I. Melnick. As a result of

the jury’s special verdict, the court rendered a decision finding



that the transaction and conveyance from Todd to the Mel nicks was
a fraudul ent conveyance.

Thereafter, no appeal having been noted, New Plan requested
that the Sheriff for Montgonery County seize the property and sel
it pursuant to the judgnent lien enrolled on May 19, 1982. As of
July 26, 1996, when New Plan requested the sheriff’s sale, the
judgnent totaled approximtely $939, 829.00. The Sheriff for
Mont gomery County seized the property pursuant to the wit of
execution of property obtained by New Pl an.

Prior to the sheriff’s sale, however, G tibank attenpted to
forecl ose on the property. As noted in the report of sale, the
property was sold on Novenber 12, 1996, to third-party purchasers
Thomas G Tsi anakas and Loanna Stagia Tsianakas for a high bid of
$513,500.00. New Plan filed exceptions to the foreclosure sal e and
the ratification of the forecl osure proceeding.

After a hearing, the court issued an order on April 22, 1997,
stating that New Plan’s judgnent had priority over Ctibank’s lien
and that Ctibank was not an innocent grantee. The order further
directed that the property be sold subject to New Plan’s lien
Citibank appealed to this Court and we affirnmed the trial court’s
j udgnent .

The sheriff’'s sale was eventually schedul ed for January 22,
1998, at 10:30 a.m According to the terns of the notice of sale,
a $5,000.00 deposit was required at the tine of the sale, with the
bal ance of the purchase price due wthin ten days after
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ratification fromthe court. The advertisenent further provided
that both the deposit and the remaining balance be paid in U S
currency or certified check nade payable to “Sheriff of Montgonery
County.”

The property was sold at the sheriff’s sale to New Plan for
$500, 000.00. New Plan was the only party to place a bid at the
sale. Gtibank filed exceptions to the Report of Sale on March 12,
1998, arguing that ratification should be denied due to various
irregularities in the conduct of the sale. 1In addition, Ctibank
contended that under the doctrine of equitable subrogation G tibank
had a partial first lien on the proceeds from any sale of the
subj ect property. New Plan filed a response to Citibank’s
exceptions, and a hearing was held on July 9, 1998. The court
adopted the argunents New Plan set forth in its response and deni ed
G tibank’ s exceptions.

Di scussi on

Citibank raises two argunents on appeal. First, it argues
that the sheriff’s sale should not have been ratified due to
irregularities in the conduct of the sale. Second, Citibank
contends that the doctrine of equitable subrogation operates in
this case to give Gtibank a first priority lien on the property at
i ssue. W w |l discuss these argunents in turn.

Sheriff’'s Sal e

A. New Plan’s Bid




In bidding on the property at the sheriff’'s sale, New Plan did
not provide a deposit in the manner required by the notice of sale.
I nstead, New Plan applied its judgnent to provide the deposit and
pay the balance due and owing (within the required ten days).
Citibank argues that, because this nethod of paynent was not
explicitly permtted by the notice of sale, accepting paynent in
this manner anmounted to an irregularity that warrants setting aside
the sale. W disagree.

According to Citibank’s argunent, New Plan should have paid
the deposit in the formof cash or a cashier’s check nade payabl e
to the sheriff and then paid the balance to the sheriff within ten
days. After the auditor’s report had been filed and ratified by
the court, the sheriff would then have issued a check to New Pl an
in the anount of $500,000.00. Thus, New Plan would sinply have
paid itself the purchase price of $500,000.00. W do not subscribe
to this circular approach, and i nstead adopt the view of the Court
of Appeals in Van Wagoner v. Nash, 187 M. 410, 416, 50 A 2d 795
(1947):

[Where the] claim of the purchasers was
preferred, and it was nuch greater than the

anount of the proceeds of the sale . . . it
woul d have been a very useless - to say
nothing of a senseless - cerenony, to have

requi red the purchasers to pay over the noney
that the court had adjudged to belong to them
in order that the trustee mght go through the
formof paying it back.



It is well-settled in Maryland that a nortgagee may purchase
the nortgaged property at a foreclosure sale by applying the
nortgage debt to the purchase price, rather than by paying with
cash or a certified check. See, e.g., Van Wagoner, 187 M. 410, 50
A.2d 795; Weismller v. Bush, 56 Md. App. 593, 598, 468 A 2d 646
(1983). In Wismller, this Court stated that “Mryland | aw has
long and consistently permtted a nortgagee who purchases the
nmort gaged property at a foreclosure to apply the debt due him by
t he nortgagor agai nst the purchase price, to the sane effect as if
he had posted or paid cash in that amount.” 56 M. App. at 598,
468 A 2d 646 (footnote omtted). The Court then revi ewed nunerous
Maryl and cases spanning over 130 years that supported its
conclusion. 1d. at 598-99 (reviewi ng Murdock’ s Case, 2 Bl and 461,
468 (1828); Lannay v. WIlson, 30 M. 536 (1869); Harnickell wv.
Orndorff, 35 mMd. 341 (1872); Mss v. Savings Institution, 177 M.
135, 8 A 2d 881 (1939); Van Wagoner v. Nash, 187 M. 410, 50 A 2d
795 (1947); Welfel v. Tyng, 221 Mi. 539, 158 Mi. 311 (1960)).

Relying in part on Weismller, the United States Bankruptcy
Court for the District of Maryland held that, “[i]n Maryland, a
nort gagee who ‘buys in’ the property at a foreclosure is entitled
to have the anount of its bid augnented by any deficiency resulting
fromthe sale which it waived.” In re Brown, 126 B.R 481, 485-86
(March 28, 1991); see also Garland v. HIl, 28 MI. App. 622, 346

A 2d 711 (1975).



Al t hough these cases establish that a nortgagee nay purchase
the nortgaged property at a foreclosure sale by applying the
nmort gage debt to the purchase price, Maryland has yet to determ ne
whet her a judgnment creditor nmay apply the judgnent debt when
purchasi ng the debtor’s property at an execution sale. Wile the
anal ysis may be simlar or even identical, arguably a nortgagee has
a stronger claimto the property subject to the nortgage than a
judgnent creditor has to property that, while owned by the debtor,
may or may not be related to the judgnent. Thus, we will address
the issue sub judice beyond nerely extending our established
foreclosure sale analysis into the context of execution sales. As
we explain nore fully in the foll ow ng discussion, we hold that the
judgnent creditor may bid on and purchase property at an execution
sal e by applying the judgnent debt toward the purchase price.

Wiile it may be customary in this state for judgnment creditors
to bid their judgnents rather than cash or a certified check at an
execution sale, as we have noted, Maryland has not explicitly
addressed this issue. There is, however, anple case |law from
numer ous ot her jurisdictions holding that judgnent creditors at a
sheriff's sale need not purchase the debtor’s property by
presenting cash or a certified check, as |long as the anmount of the
j udgnent debt equals or exceeds the purchase price.

In New York, for exanple, “[w here an execution creditor bids

at a sheriff’'s sale and the goods are struck off to him the



sheriff may lawfully deliver the goods w thout receiving the noney,
as it would be wunreasonable to insist that the creditor in
execution should advance noney on his bid when the sol e object of
the sale was to pay the debt to him?” Ni chols v. Ketcham 19
Johns. 84, 1821 W 1575 (N.Y. Sup. 1821). Oher states adopting
this approach include Arkansas, California, Florida, Indiana, |owa,
M chigan, North Carolina, Oegon, Pennsylvania, South Carolina,
Texas, and Utah. See, e.g., Troutman v. Erlandson, 69 O. App
310, 317, 685 P.2d 473 (1984) (judgnent creditor “was entitled to
bid portions of his judgnents on the cash sales price”) (citing
Title & Trust Co. v. Security Buildings Corp., 131 O. 648, 651,
284 P. 177 (1930) (“The judgnent creditor may wai ve the paynent of
the bid and receipt for the purchase noney w thout the paynment in
cash. And the usel ess cerenony of handing noney to the sheriff and
then receiving it back from him where the judgnment creditor is
purchaser, is not necessary.”)); Flagship State Bank v. Carantzas,
352 So. 2d 1259, 1262 (Fla. Dist. . App. 1977), cert. denied, 361
So.2d 830 (1978) (“As a general rule, an officer at an execution
sale nust sell the property bid for cash and has no right to sel

for credit, wth the exception of a sale nade to the judgnent
creditor who may credit the anmount of his debt.”); Prudential Corp.
v. Bazaman, 512 S.W 2d. 85 (Tex. CGv. App. 1974) (“Were the
j udgnent creditor becones the purchaser at the sale, the judgnment

creditor may apply the anmpbunt of his bid as a credit on the



judgnent.”); Petrie v. General Contracting Co., 17 Utah 2d. 408,
412, 413 P.2d 600 (1966) (Callister, J., dissenting) (“The fact
that the judgnment creditor does not tender the cash to the sheriff
(if the bid is in the amunt of the judgnent, or less) is
irrelevant and in no way alters the character of the transaction as
a sale of property purchased with cash.”) (citing Turner v.
Donovan, 64 Cal. App. 2d 375, 148 P.2d 912 (1944) (it is not
essential to the validity of an execution sale to a judgnent
creditor that cash pass back and forth between the sheriff and the
creditor)); Houck v. Houck, 25 Pa. D. & C 701, 1935 W. 5126 (Pa.
Com PlI.) (1935) (where purchaser of real estate at sheriff’s sale
is lien creditor, it is not necessary for himto pay full purchase
price to sheriff, but sheriff can receive receipt fromhimfor such
anount of proceeds as he would be entitled to); Baker v. Wst, 120
Tex. 113, 120, 36 S.W2d 695, (1931) (citing Blum v. Rogers, 71
Tex. 668, 677-78, 9 S.W 595, (1888) (Wwere the plaintiff in an
execution levied on |and becones the purchaser at the sale, the
sheriff need not “exact paynent fromhimin coin . . . when he is
clearly entitled to the proceeds of the sale. . . . It would be an
idle cerenony if the plaintiff, on buying at a sale for his
benefit, should be required to actually hand over to the sheriff
the noney, to be returned at once.”)); Silver v. Wckfield Farns,
209 lowa 856, 227 N.W 97, 100 (1929) (The |law does not require

that a judgnent creditor, as purchaser at an execution sale, pay
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nmoney “over to the sheriff, to be by himimedi ately returned.”);
Needham v. Cooney, 173 S.W 979, 982 (Tex. Cv. App. 1915) (citing
Small v. Small, 1881 W. 5947 (S.C. 1881); Thorpe v. Beavans, 73
N.C. 241 (1875)); Munger v. Sanford, 144 Mch. 323, 107 NW 914
(1906); Boots v. Ristine, 146 Ind. 75, 44 N E 15, 16 (1896) (where
creditor purchases at the execution sale, he is entitled to have
the paynent of his debt, evidenced by his receipt, credited as a
paynment on his bid in lieu of cash, where there is no question that
his debt is a first lien on the purchase price); Fow er v. Pearce,
7 Ark. 28, 1846 W. 572 (1846) (“Were a plaintiff bids at a sale of
property under his own execution, it has been held to be
unreasonable ‘to insist that he should advance noney on his bid
when the sole object of the sale is to put noney in his hands by
paying a debt due to him’").

Each of these states permts judgnent creditors to apply the
judgnment debt toward the purchase price of the property at an
execution sale. Judgnent creditors are only required to pay cash
(or certified checks) for the costs of the execution sale, itself,
and to satisfy any portion of the purchase price not covered by the
j udgnment debt. W agree with the rationale set forth in these
other jurisdictions that requiring a judgnent creditor to pay cash
or tender a certified or cashier’s check at an execution sale in
these circunstances is an exercise in futility. Even when the

notice of sale specifies that the deposit and/or the final paynent
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must be in cash or certified check, an exception nmay be nmade for a
j udgnent creditor, who may apply the anount of the judgnent toward
the purchase price of the property at an execution sale.

In this case, New Plan had a valid judgnent in excess of
$900, 000. 00 agai nst Robert |. Melnick at the tinme of the execution
sale. New Plan bid a portion of its judgnment, $500,000.00, on the
property owned by Melnick. W find that this nmethod of paynment was
acceptabl e, regardl ess of whether it was expressly provided for in
the notice of sale. Therefore, New Plan’s failure to provide cash
or a certified check for the $5,000.00 deposit at the sale did not
constitute an irregularity warranting the invalidation of the sale.

B. Sheriff’'s Refusal to Accept Third-Party Bid

Besides New Plan, a third party was present at the sheriff’s
sale and attenpted to bid. For the reasons expl ai ned bel ow, the
sheriff did not permt this individual to bid. G tibank contends
that this irregularity bars ratification of the sale. W agree.

Before we address the substance of Citibank’s argunent, we
first note that the identity of the individual, as well as the
manner in which she attenpted to pay the deposit at the sale, is
uncl ear from the record. In its brief to this Court, G tibank
contends that M. Mnh-Vu Hoang, an investor representing a
partnership with M. and Ms. Tsianakas, the third-party purchasers
at the CGtibank foreclosure, was present at the sale. Ci ti bank
states that Ms. Hoang “attenpted to place a higher bid than New
Pl an for $501, 000.00, but the sheriff refused her bid.” The only
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evi dence of Ms. Hoang’s attenpt to place a bid $1,000.00 higher
than New Plan’s is her own affidavit, which is part of the record
in this case.

In her affidavit, Ms. Hoang stated that when she arrived at
the sale she “tendered to the sheriff a certified check issued by

Ctizen's Bank (currently known as Provident Bank) in the amount of

$5, 000. 00 that was nade payable to nyself. | offered to [i]ndorse
the check over to the sheriff for use as a deposit.” (enphasis
added) .

Also in the record, however, is an affidavit of M. R chard
Kramer, counsel to Citibank, filed as Exhibit 8 to Ctibank’s
exceptions to the sheriff's sale. M. Kranmer stated that he was
present at the sheriff’s sale on January 22, 1998, and that the
ot her person present identified herself as Ms. Tsianakas (not M.
Hoang). She attenpted to register as a bidder but was rejected by
the sheriff. M. Kraner further asserted that Ms. Tsianakas “had
with her a cashier’s check in the sum of $5,000.00 payable to
hersel f which she offered to [i]ndorse to the sheriff.” (enphasis
added) . In addition, M. Kraner stated that Ms. Tsianakas
attenpted to place a bid of $500,001.00 on the property, but that
the sheriff refused her bid. The only evidence in the record that
Ms. Tsianakas attenpted to place a bid $1.00 higher than New

Plan's is M. Kraner's affidavit.
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On appeal, neither party raises a substantive issue regarding
the identity of the refused bidder. W wll therefore assune that
t he bi dder, whoever she was, was the sanme person nanmed as the payee
on the instrunment that she attenpted to tender to the sheriff.
Thus, the only issue before this Court 1is whether Ms.
Tsi anakas/ Ms. Hoang shoul d have been permtted to register and bid
at the sheriff’s sale when the cashier’s check/certified check in
her possession was not made payable to the sheriff, as required by
the notice of sale.

[ T] he object of certifying a check is to nmake

it equivalent to, and a substitute for, noney;

the check, as a consequence of certification,

becones a reliable basis of credit and enabl es

the transferee to take it wth the sane

readi ness with which he would take the notes

of the bank.
11 Am Jur. 2d Banks and Financial Institutions § 922 (1997)
I ndeed, “[t]he bank’s <certification of a check constitutes
acceptance and is the bank’s signed engagenent to pay the check on
present nent when properly indorsed.” 12 Am Jur. 2d Bills and
Notes 8§ 442 (1997). As the Court of Appeals noted in National Bank
of Commerce v. Baltinore Commercial Bank, 141 M. 554, 556, 118 A
855 (1922), “by certification, a bank enters into an absolute
undertaking to pay the check or draft when presented . . . [except]
where such certification is made by m stake, such m stake may be

corrected so long as the rights of third persons have not

i ntervened.”
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Simlarly, a “cashier’s check is accepted by the act of
i ssuance and becones an irrevocable obligation of the issuing
bank.” 12 Am Jur. 2d 8§ 442 (1997). Wen a bank issues a
cashier’s check in return for the custoner’s check, “issuance of
the cashier’s check represent[s] both a promse to pay the
[ custoner’s] check and paynent of the check.” Rezapolvi v. First
Nat. Bank of Maryland, 296 Md. 1, 6, 459 A 2d 183 (1983).

New Plan argues that the sheriff’'s refusal to accept M.
Hoang’ s/ Ms. Tsianakas’s bid was nerely “a valid precondition
i nposed by the Sheriff for prospective bidders” that “no third
party checks be used as a deposit.” In Buckeye Dev. Corp. v. Brown
& Shilling, Inc., 243 Ml. 224, 230, 220 A 2d 922 (1966), the Court
of Appeals recognized that the sheriff at an execution sale is
“entrusted with a certain anount of discretion in conducting” the
sal e. In light of that discretion, we agree with New Plan’s
contention that refusing to accept third-party checks would
ordinarily be a valid precondition inposed on prospective bidders.
In this case, however, Ms. Hoang’' s/ Ms. Tsianakas’ s bid shoul d not
have been refused on that basis, as the instrument she tendered to
the sheriff was not a third-party check

“When a check is certified, it ceases to possess the character
or to performthe functions of an ordinary check; it represents so
much noney on deposit, payable to the holder on demand.” 11 Am

Jur. Banks and Financial Institutions 8 925 (1997) (enphasis
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added) . Li kewi se, “a ‘cashier’s check, purchased for adequate
consideration, wunlike an ordinary check, stands on its own
foundati on as an i ndependent, unconditional and primary obligation
of the Bank.’” Rezapolvi, 296 M. at 8, 459 A 2d 183 (enphasis
added) (citing State of Pa. v. Curtiss Nat. Bank of M am Springs,
Fla., 427 F.2d 395, 400 (5" dr. 1970)). Mreover, as to cashier’s
checks, “‘[t]he general rule [is] that the act of issuing a
cashier’s check binds the issuing bank to pay the instrunent and
the bank is not allowed to stop paynent onit.’”” 1d., 459 A 2d 183
(enphasis in original) (citing Anderson, Cayton & Co. v. Farners
Nat. Bank, Etc., 624 F.2d 105, 109-110 (10" Cir. 1980). The Court
further noted in Rezapol vi:

[ Courts have recognized and given effect to

the public perception of a cashier’s check.

According to one court, “[a] cashier’s check

circulates in the comercial world as the

equi val ent of cash. . . . Peopl e accept a

cashier’s check as a substitute for cash

because the bank stands behind it, rather than

an individual.”
296 Md. at 8-9, 459 A 2d 183 (citing National Newark & Essex Bank
v. Gordano, 111 N. J. Super. 347, 268 A 2d 327 (1970)).

In addition, we note that although the sheriff is accorded

sonme discretion in conducting an execution sale, that discretion
“must be fairly and inpartially exercised for the benefit of all

concerned.” Buckeye, 243 Md. at 230, 220 A 2d 922. As the purpose

of the sale “is to acconplish the satisfaction of the judgnent, the
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sal e shoul d be so conducted as to pronote conpetition and to secure
the best price.” ld. at 229-30, 220 A 2d 922. The sheriff’s
refusal to permt M. Hoang/ Ms. Tsianakas to register to bid after
she presented an acceptable form of deposit did not pronote
conpetition. While we have no way of know ng whether M. Hoang/
Ms. Tsianakas would have ultimately placed the highest bid on the
property, refusing to permt her to bid at all was certainly not
designed to secure the best price at the sale.

Had the sheriff accepted Ms. Hoang’' s/ Ms. Tsianakas’ s indorsed
check, he woul d have been in possession of a certified or cashier’s
check payable to hi mupon demand. Such a check does not lose its
status as a “certified” or “cashier’s” check, with all of the
attendant protections nerely by virtue of being indorsed to a third
party (here, the sheriff) by the original payee. W hold that the
sheriff’s refusal to accept M. Hoang's/Ms. Tsianakas’'s bid

anounted to an irregularity warranting that the sale be set aside.

Equi t abl e Subrogati on

Citibank’s final argunment is that its lien on the property
should be a first priority lien, with New Plan’s lien second in
priority under the doctrine of equitable subrogation. Under this
doctrine, “‘[w here a | ender has advanced noney for the purpose of
di scharging a prior encunbrance in reliance upon obtaining security

equi valent to the discharged lien, and his noney is so used, the
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majority and preferable rule is that if he did so in ignorance of
junior liens or other interests he will be subrogated to the prior
lien.”” GE Capital Mrtgage Services, Inc. v. Levenson, 338 M.
227, 231-32, 657 A 2d 1170 (1995) (citing G E. Gsborne, Handbook on
the Law of Mortgages 8 277, at 570 (2d ed. 1970)). G tibank argues
t hat, because the Melnick deed of trust was a refinance of the
prior deed of trust, Ctibank’s nortgage has priority over New
Plan’s judgnent, which was enrolled after the original deed of
trust refinanced by G ti bank.

At this stage in the proceedings, we decline to decide this
i ssue. First, as we explain further below, the record is
insufficiently devel oped for this Court to neaningfully reviewthe
claim Second, while it may seemunlikely, the proceeds fromthe
execution sale may be sufficient to satisfy Melnick’s debts to both
Ci ti bank and New Pl an, thus rendering noot the issue of equitable
subr ogati on. O course, if the proceeds of the sale are not
sufficient to elimnate the indebtedness, the equitable subrogation
issue will becone relevant. In that instance, following the
sheriff’'s sale, the court nust determ ne whether New Plan or
Ctibank has a first priority lien on the property. Wile we wll
not decide G tibank’s equitable subrogation claim we wll address
it inthe interest of conpleteness and to provide gui dance to the
| ower court, should the issue becone relevant followng the

sheriff’'s sal e.
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Before we address this issue, however, it is necessary to
revisit the procedural history of this case, which we have briefly
di scussed in the "Facts" section of this opinion. After Todd
Realty purported to convey the subject property to Robert 1.
Mel nick and his sons, the Melnicks obtained a |oan from G tibank in
t he amobunt of $500, 000. 00, which was secured through a deed of
trust on the property. Subsequently, the Ml nicks defaulted on the
loan and Citibank began foreclosure proceedings. Prior to
foreclosure, New Plan filed suit to set aside the conveyance as
fraudul ent. The conveyance was set aside by order of the court,
signed by the Honorable M chael D. Mason on June 11, 1996. The
special verdict returned by the jury included the findings that
Todd Realty was the alter ego of Robert 1. Melnick, and that the
conveyance was intended to defraud creditors by preventing New
Plan’s judgnent fromattaching to the property.

New Pl an then filed exceptions to the foreclosure sale of the
property. The exceptions were heard before the Honorabl e Nel son
Rupp, Jr. In that proceeding, New Plan argued that when the
conveyance was set aside as fraudulent title was conferred in
Robert |I. Melnick individually. Therefore, New Plan’s 1982 lien
attached to the property and took precedence over Citibank’s 1991
l[ien. As a result, New Plan contended, Gtibank’s foreclosure sale
of the property could not be ratified by the court and New Plan’s
exceptions to the sale had to be sustained. The issue before Judge
Rupp was, therefore, whether New Plan’s judgnent attached to the
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property as a result of the fraudul ent conveyance to the Mel nicks.
If New Plan’s judgnent attached, it would take precedence over
Citibank’s lien by virtue of having been enrolled before the
Ctibank lien. Judge Rupp found that once the conveyance was set
aside as fraudulent title reverted to Robert |I. Melnick, the alter
ego of Todd Realty, the fraudulent record title holder. Judge Rupp
further held that New Plan’s judgnent attached to the property.
During this proceeding, Judge Rupp was not considering
equi tabl e subrogation as a neans of elevating the priority of the
Citibank lien. Rather, Ctibank argued that, when the conveyance

by Todd Realty to the Ml nicks was set aside, title reverted to

Todd Realty, and New Plan’s judgnent against Robert 1. Melnick
woul d not attach to the property at all. In a footnote, Judge Rupp
noted that “Gtibank is not an i nnocent grantee . . . as evidenced

by various exhibits admtted by New Plan in this proceedi ng which
reflect Gtibank’s treatnment of Robert 1. Melnick, instead of Todd
Realty, as the sole owner of the residence for which Ctibank
executed a $500, 000 no-documentation loan.” In affirmng Judge
Rupp’s opinion and order, this Court stated that Judge Rupp “was
not clearly erroneous in finding that G tibank was on inquiry
notice of the fraudulent conveyance and was not therefore an
‘“innocent’ grantee.” Qosterhout, et al. v. Melnick, et al., No.

1182, Septenber Term 1997 (unreported).
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In its brief to this Court, New Plan argues that, “[s]ince
this Honorable Court has previously acknowl edged that [Citibank]
was on inquiry notice, [Ctibank] is deenmed to have had actual
know edge of the intervening lien of [New Plan].” Judge Rupp’s
opi nion does not support this leap in |ogic. The issue before
Judge Rupp was sinply whether New Plan’s judgnment attached to the
property, given that the fraudulent conveyance was set aside.
Judge Rupp did not consider substantively the extent to which
Citibank knew that Robert |I. MIlnick was the alter ego of Todd
Realty, and he certainly did not consider whether G tibank had
actual knowl edge of New Plan’s judgnent. Thus, we disagree with
New Plan’s argunent that Judge Rupp’s opinion established that
Citibank was “deened to have had actual know edge” of New Plan’s
l'ien.

W do agree, however, that the extent of G tibank’s know edge
is a key factor in determning whether its lienis a first priority
lien over New Plan’s. See G E. Capital Mortgage Services, Inc.,
338 Ml. at 243, 657 A 2d 1170 (“One of the elenents that permts a
court to apply equitable subrogation is the absence of actual
know edge on the part of the subrogation claimant concerning the
intervening lien.”); see also Bennet v. Wstfall, 186 Ml. 148, 155,
46 A . 2d 358 (1946). Besides attenpting to extend Judge Rupp’s
| anguage to the issue now before this Court, New Plan provides no

factual support for its contention that Gitibank had actual
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knowl edge of New Plan’s intervening |ien. As no other evidence
appears in the record to suggest whether Citibank had actual
know edge of New Plan’s intervening judgnent, we sinply cannot
decide this issue without further findings and/or clarification
fromthe | ower court.

Finally, we note that the lower court’s order in this case as
to the equitable subrogation issue is unclear and insufficient.
Wthout making any specific factual determ nations, the court
nmerely stated that it “adopts the argunents of [New Plan] as set
forth in its response to the exceptions.”? In its response to
Citibank’s exceptions, New Plan raised two alternative argunents
regarding this issue: (1) G tibank’s equitable subrogation claim
shoul d not be decided by the court because it was untinely (the
sheriff’s sale had not yet occurred) and (2) the claimshould be
denied on its nerits. |f the court adopted New Plan’s argunent
that the equitable subrogation claim was wuntinely, then it
necessarily did not reach the nerits of the claim |[If the court
adopted New Plan’s argunment that the equitable subrogation claim
should be denied on its nerits, this Court is unable to review
effectively the lower court’s judgnent, as no specific findings of

fact or conclusions were set forth in the order.

2ln the interest of clarity, we note that the court was
referring to New Plan’s response to Citibank’s exceptions to the
sheriff’s sale at issue in this case, as opposed to the exceptions
to the foreclosure sale filed by New Plan in the case before Judge

Rupp.
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Therefore, the lower court nust either supplenent its order
with an explanation as to its findings or must hold an evidentiary
hearing on G tibank’s equitable subrogation claim follow ng the
execution sale (assum ng the proceeds of the sale do not satisfy
Mel nick’s debts to both G tibank and New Plan). The proceeds of
the sal e should then be distributed accordingly.

Concl usi on

W find that the trial court erred in denying Ctibank' s
exceptions to the sheriff’s sale. W therefore vacate the court’s
order and strike the court’s ratification of the sale. W renmand

for further proceedings in accordance with this opinion.

JUDGVENT REVERSED AND CASE
REMANDED FOR A NEW EXECUTI ON
SALE.

COSTS TO BE PAID BY THE
APPELLEE
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