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This appeal arises out of an action filed by Scottsdale
| nsurance Conpany (Scottsdal e) agai nst Chantel Associ ates (Chantel)
seeking a declaration that Scottsdale had no duty to defend or
indemmi fy Chantel in a tort action.! That tort action (hereinafter
referred to as the Epperson action) was instituted in the Grcuit
Court for Baltinore City against Chantel? by Valerie MCree,
individually and on behalf of her son, Napol eon Epperson, II11,
(Napol eon) and Lynelle McCree, individually and on behalf of her
chil dren, Donald W/ son, Jr. (Donald) and Quanna W] son
(Quanna) (hereinafter referred to collectively as the Epperson
plaintiffs). The conplaint and subsequent anmendnents filed in the
Epperson action alleged that the plaintiffs were injured as a
result of the exposure, ingestion and consunption of |ead paint
while residing at Chantel's property on 1224 Wst Lafayette Avenue
in Baltinore.

The original conplaint alleged that "[d]juring the tinme the
infant [plaintiffs] resided in the [1224 Wst Lafayette Avenue]
dwelling, the infant[s] ingested and consunmed paint containing
| ead, and | ead pignent thereby causing the infant [plaintiffs] to

suffer the injuries, illness and infirmties hereinafter alleged."

!Scottsdal e al so nanmed Val eri e McCree, Napol eon Epperson,
11, Lynelle McCree, Donald WIlson, Jr. and Quanna W/ son, the
plaintiffs in the tort action filed against Chantel, as
defendants in this action.

2Chantel Associates is a Maryland General Partnershi p whose
sol e partners are Joel David Chanani e (Chananie) and Teresa
Levitin (Levitin). Chananie and Levitin were al so naned as
defendants in the tort action filed against Chantel. These
parties wll hereinafter be referred to collectively as Chantel.
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Al though the original conplaint did not specify a date when the
initial injuries occurred, it alleged that the plaintiffs "becane
seriously, painfully and permanently injured" on or about WMarch,
1987. A further anendnent by interlineation to the original
conplaint alleged that Napoleon and Donald began to permanently
reside at 1224 West Lafayette Avenue in Septenber, 1985 and that
Quanna resided at the dwelling fromthe tinme of her birth in My,
1986. The anendnent further alleged that:

"From the beginning of the tine that each

child resided in the prem ses each was exposed

to lead paint, |lead chips and | ead dust which

were ingested in sonme manner by the children.

Each, from the beginning of their residence

was injured by this exposure, as the ingestion

of |ead began a process of cellular damage."
(Enphasi s added).

During the period of tine relevant to this appeal, four
insurers provided liability insurance coverage to Chantel. Those
insurers were Enpire Indemity Insurance Conpany (Enpire), Mount
Vernon Fire |Insurance Conpany (Munt Vernon), Scottsdale, and
Al l state I nsurance Conpany (Allstate). Enpire issued a genera
l[Tability insurance policy to Chantel which provided coverage from
April 1, 1984 through April 1, 1985. Mount Vernon issued a general
l[Tability insurance policy to Chantel which provided coverage from
April 1, 1985 through WMarch 12, 1986. Scottsdal e issued two
consecutive general liability insurance policies to Chantel which
provi ded coverage from March 12, 1986 through March 12, 1988

Al l state issued a personal unbrella insurance policy to Chananie
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and Levitin on February 10, 1983 which was renewed annual |y through
February 10, 1993. The Allstate personal unbrella policy provided
"excess" liability coverage for certain "occurrences."?
Each of the general liability insurance policies issued to
Chantel required the insurer to:
"pay on behalf of the insured all sums which
the insured shall becone legally obligated to
pay as damages because of ... bodily injury
caused by an occurrence...."

The policies define "bodily injury" as:
"bodily injury, sickness or disease...."

The policies define an "occurrence" as:
"an acci dent, including continuous or repeated
exposure to conditions, which results in
bodily injury ... nei ther expected nor
i ntended fromthe standpoint of the insured."*

Upon recei pt of the Epperson conplaint, Chantel notified each
insurer of the conplaint filed against it and requested that each
insurer provide it with representation in the Epperson action.
Mount Vernon and Allstate refused to defend Chantel. Scottsdale

responded to Chantel's request for representation by informng it

that both its policies contained exclusions from coverage for

Al | state al so i ssued a honeowner's policy to Chananie and
Levitin during this period; however, this policy did not provide
coverage for the Epperson action.

“This definition of "occurrence" is contained in the Munt
Vernon i nsurance policy. The other insurance policies contain
virtually identical definitions of "occurrence."
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injuries arising out of l|ead paint poisoning;® however, after
Chantel disputed the wvalidity of the lead paint poisoning
excl usi ons, Scottsdal e undertook Chantel's defense in the Epperson
action. Scottsdale reserved its right to cease defendi ng Chant el
as soon as it could obtain a judicial determnation that the | ead
pai nt poi soning exclusions were valid. Enpire retained counsel to
defend Chantel in the Epperson action but shortly thereafter
Scottsdal e took over the entire defense.

After undertaking Chantel's defense in the Epperson action,
Scottsdale filed a declaratory judgnent action in the Grcuit Court
for Baltinore City against Chantel and the Epperson plaintiffs
seeking a determnation that it had no duty to defend or indemify
Chantel in the Epperson action based on its policies' exclusions
from coverage for injuries arising out of |ead paint poisoning.
Scottsdale | ater anmended its declaratory judgnent action, joining
Empire, Allstate and Munt Vernon as defendants, and requesting
rei mbursenent for costs it incurred in defending the Epperson
action fromthose insurers found to have a duty to defend Chantel
in that action. Chantel then filed a notion for summary judgnent
seeking a declaration that Allstate, Enpire, and Muunt Vernon were

all under a duty to defend Chantel. The notion also sought a

°The first policy provided that Scottsdale "should not be
obligated to nake any paynent or defend any claimarising out of
| ead paint poisoning ... injuries.”" The second policy provided
that the "policy excludes any and all |osses arising out of |ead
pai nt poi soning."
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decl aration that Munt Vernon and All state were under

i ndemmify Chantel up to the limts of their respective

pol i ci es.

a duty to

i nsur ance

Chantel's notion was supported by an affidavit of

psychol ogi st Stephen R Schroeder which stat ed:

"An injury is the alteration of structure
or function of a cell, tissue or organ.
Physi cal or chem cal damage to the body which
may be detectable only on a mcroscopic or

subcl i ni cal | evel al so constitute[s] an
injury.... [T]here are injuries to cells,
ti ssues and organs caused by exposure to | ead
paint, lead paint chips, |ead paint funes,

and/or lead paint dust, even though the
injuries my not be noticeable to a harned
i ndi vidual or diagnosable by a clinician until
sone later point in tine.

Lead ... is especially harnful to the
devel oping brain and nervous systens of
fetuses. ... There is probably no safe
threshold at which lead has no effect...
[Children under ... age three, whose brains
are rapidly growing and devel opi ng are nost
vul nerable to damage by low levels of |ead
exposure.

There is general agreenent that human infants
and toddl ers below the age of three years are
at speci al risk because of in utero
exposure. ... Cumul ative exposure has many
central nervous system effects relatively
i medi ately. These effects can accumul ate and
children show great variability in their

response to different anmounts  of | ead
i ngestion. Thus they may be suffering from
the effects of cumulative low level |ead

exposure years before they are clinically
observabl e.

Thus, it is ny opinion ... that exposure
to lead produces both direct and indirect
damage to the cells, tissues and organs of the
body that begin imediately or shortly after
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exposure, notw thstanding the fact that the

synpt ons, especially at low levels of
exposure, may not be apparent wuntil nuch
| at er, sonetinmes years after exposure."

(Enphasi s added).
Enpire, Munt Vernon, and Allstate also filed summary judgnment
noti ons, each seeking a declaration that it was under no duty to
defend or indemify Chantel in the Epperson action.
After a hearing on the notions for summary judgnent, the
circuit court (Ronbro, J.) issued an order granting Scottsdale's

requested relief and declaring that Scottsdale's "policy clearly

had an exclusion for both indemification and ... defense of any
lead paint suit [a]l]nd that was ... clearly the understanding
between the parties.” The court granted Enpire's notion for

summary judgnent and held that it had no duty to defend or
i ndermmi fy Chantel in the Epperson action because "clearly, the
policy expired on April 1, 1985.... Enpire cannot possibly be
responsi ble because ... [the Epperson plaintiffs] weren't even
living in the prem ses" when the policy was in effect. The court
deni ed Mount Vernon's notion for summary judgnent and decl ared t hat
Mount Vernon nust defend Chantel Associates "agai nst all persona
injury lead-related clains brought by any or all of the plaintiffs
in the Epperson case." The court further ordered Munt Vernon to
i ndemni fy Chantel for the "anount of any judgnments rendered agai nst
[ Chantel] ... in favor of any or all of the plaintiffs" in the
Epperson action. The court granted Allstate's notion for sunmmary

judgnent in part on the ground that its homeowner's policy did not
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provi de coverage to Chantel in the Epperson action. The court
denied the remminder of Allstate's notion and held that its
personal unbrella insurance policy provided coverage to Chantel in
t he Epperson action.® The court held, however, that Allstate had
no duty to defend Chantel in the Epperson action because Allstate's
policy provides that it does "not have to defend when there is [an]
underlying policy" and that underlying policy was provided by Munt
Vernon. The court held that although Allstate did not have a duty
to defend Chantel, Allstate nust indemify Chananie and Levitin
under the personal wunbrella policy for any judgnents entered
agai nst themin the Epperson action "to the extent that there is
any recovery above [Munt Vernon's] basic underlying coverage."
Finally, the court held that Munt Vernon nust reinburse Chantel
and Scottsdale for all costs incurred in defending the Epperson
action and that Munt Vernon nust reinburse Chantel for all costs
it incurred in litigating the declaratory judgnent action.

Mount Vernon appealed the circuit court's judgnent to the
Court of Special Appeals which affirmed the circuit court's
j udgnment that Mount Vernon had a duty to defend Chantel in the
Epperson action. The Court of Special Appeals held, however, that

Mount Vernon's duty to defend did not arise until the Epperson

The circuit court dism ssed the argunent that the Chantel
property was excluded under the personal unbrella policy's
busi ness exclusion on the grounds that the business exclusion did
not include "one, two, three, or four famly residence prem ses
[that] the insurer owns, controls, rents or holds for rental."
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plaintiffs filed their further anmendnment by interlineation on July

9, 1992. See Mount Vernon Ins. v. Scottsdale Ins., 99 M. App

545, 559, 638 A 2d 1196, 1202 (1994). The court also held that
Mount Vernon's duty to defend Chantel extends only to clains
brought on behalf of Napol eon and Donal d because Quanna did not
begin to reside at the Chantel property until after the Munt

Vernon policy expired. Munt Vernon Ins., 99 MI. App. at 559, 638

A.2d at 1202-0S3. The internedi ate appellate court reversed the
circuit court's judgnent that Mount Vernon had a duty to indemify
Chantel wunder its insurance policy and held that "[n]o duty to
indemify arises until the Epperson plaintiffs have obtained a

j udgnent agai nst Chantel." Munt Vernon Ins., 99 MI. App. at 561,

638 A.2d at 1204. The court also held that if it is determ ned
that Mount Vernon is obligated to indemify Chantel, Munt Vernon
shoul d be given an opportunity to denonstrate that it is "obligated

to make only a partial indemification.” Munt Vernon Ins., 99 M.

App. at 562, 638 A 2d at 1204. The internedi ate appellate court
reversed the circuit court's judgnent that Munt Vernon nust
rei nburse Scottsdale for attorneys' fees incurred while defending
t he Epperson action. The court held, however, that Chantel is
entitled to reinbursenent from Mount Vernon for any costs Chantel
incurred in defending the Epperson action and litigating the
declaratory judgnent action subsequent to the tinme that Mount

Vernon's duty to defend Chantel arose. Munt Vernon Ins., 99 M.

App. at 564, 638 A 2d at 1205. W granted certiorari to consider
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whet her Mount Vernon has a duty to defend and/or indemify Chantel

in the Epperson action.’

In Brohawn v. Transanerica Ins. Co., 276 Ml. 396, 347 A 2d 842

(1975), we held that an insurance conpany has a duty to defend its
insured for all clains which are potentially covered under an
i nsurance policy. |In Brohawn we stated:

"The obligation of an insurer to defend
its insured under a contract provision ... is
determined by the allegations in the tort
actions. |If the plaintiffs in the tort suits
allege a claim covered by the policy, the
insurer has a duty to defend. Even if a tort
plaintiff does not allege facts which clearly
bring the claimwthin or without the policy

coverage, the insurer still nust defend if
there is a potentiality that the claim could
be covered by the policy." (Gtations
omtted).

276 Md. at 407-08, 347 A 2d at 850. Qur recent opinion in Aetna v.
Cochran, 337 Md. 98, 651 A .2d 859 (1995), further clarified the
Brohawn potentiality rule and held that an insured may establish a
potentiality of coverage under an insurance policy through the use
of extrinsic evidence so long as the "insured denonstrates that
there is a reasonable potential that the issue triggering coverage

will be generated at trial." Aetna, 337 Ml. at 112, 651 A 2d at

"There was no petition for certiorari on the issue of
whet her Scottsdale, Enpire or Allstate had a duty to defend or
indemmi fy Chantel in the Epperson action. Thus, we do not
consi der whether any of these insurers owe a duty to defend or
i ndemmi fy Chantel in the Epperson action.
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866. Thus, according to our holdings in Brohawn and Aetna, an
insurer's duty to defend is triggered when an exam nation of the
policy, the conplaint and appropriate extrinsic evidence discl oses
a potentiality of coverage under an insurance policy.

In determning coverage under an insurance policy, we
initially focus on the ternms of the insurance policy to determ ne

the scope and limtations of its coverage. See Mtchell v.

Maryl and Casualty, 324 Ml. 44, 56, 595 A 2d 469, 475 (1991)(stating

that in a declaratory judgnment action brought to determ ne coverage
under an insurance policy, "'it is the function of the court to
interpret the policy and decide whether or not there is

coverage' ")(quoting St. Paul Fire & Mar. Ins. v. Pryseski, 292 M.

187, 194, 438 A 2d 282, 286 (1981)); Mut. Fire, Marine & Inland

Ins. v. Vollner, 306 Mi. 243, 250, 508 A . 2d 130, 133 (1986). In

construing the terns of the insurance contract, we nust accord the
terns their "customary, ordinary, and accepted neaning." Mtchell,

324 Md. at 56, 595 A . 2d at 475; Cheney v. Bell National Life, 315

Md. 761, 766, 556 A 2d 1135, 1138 (1989). In Pacific Indem v.

Interstate Fire & Cas., 302 Ml. 383, 488 A 2d 486 (1985), this

Court stated that:

"An insurance contract, like any other
contract, is nmeasured by its ternms unless a
statute, a regulation, or public policy is
violated thereby. To determne the intention
of the parties to the insurance contract

we construe the instrument as a whole

[and] should exam ne the character of the
contract, its purpose, and the facts and
circunstances of the parties at the tinme of
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execution." (Citations omtted).
302 Md. at 388, 488 A 2d at 488.
Wth these principles of construction in mnd, we note that
Mount Vernon's general liability insurance policy requires it to

"pay on behalf of the insured all sums which the insured shall

becone legally obligated to pay as danmages because of ... bodily
injury ... caused by an occurrence.” Bodily injury is defined in
the policy as "bodily injury, sickness or disease.” The policy

defines an "occurrence" as "an accident, including continuous or
repeat ed exposure to conditions, which results in bodily injury ...
neither expected nor intended fromthe standpoint of the insured.”

In Mtchell, we were called upon to interpret the term"bodily
injury” under a general liability insurance policy. In so doing,
we relied on the definitions accorded that term by other courts.

We relied on Zurich Ins. v. Northbrook Excess & Surplus, 494 N. E. 2d

634, 642 (I1l. 1986), which held that "the plain neaning of the
term " bodily injury' is harm or damage of, or relating to the

body." W further |looked to Ins. Co. North America v. Forty-Ei ght

| nsul ations, 633 F.2d 1212, 1222 (6th Cr. 1980), which noted that

“for insurance purposes, courts have |ong defined the term bodily
injury' to mean "any localized abnormal condition of the living

body'" (citing Appl eman, lnsurance Law and Practices 8 355 (1965)).

See Mtchell, 324 MdI. at 58-62, 595 A 2d at 476-78. Al though we

were interpreting the term "bodily injury" in the context of

asbestos-related injuries in Mtchell, we accorded the termits
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"ordinary and accepted" definition under a general liability
i nsurance policy. Because the |anguage in the Munt Vernon policy
is identical to the policy |language in Mtchell, the term"bodily
i njury" nmust be accorded the sane neaning in the instant case as it
was accorded in Mtchell. Thus, harm or damage of, or relating to
the body or any localized abnormal condition of the |iving body
constitutes a bodily injury under the Munt Vernon policy.

Havi ng established the definition of "bodily injury"” under the
Mount Vernon policy, we nust now determne if the Epperson
plaintiffs suffered "bodily injury.” According to the further
amendnent by interlineation to the conplaint, the Epperson
plaintiffs were "exposed to |ead paint, |ead chips and |ead dust
[from the beginning of their residence and each child] ... was
injured by this exposure, as the ingestion of |ead began a process
of cellular damage." In addition, Dr. Schroeder's undisputed
affidavit states:

"An injury is the alteration of structure or
function of a cell, tissue or organ. Physi cal
or chem cal damage to the body which may be
det ect abl e only on a m croscopi c or
subcl i ni cal | evel al so constitute[s] an
injury.

* * %

Exposure to |ead produces both direct and
indirect damage to the cells, tissues and
organs of the body that begin imediately or
shortly after exposure...

* * %

[and that] human infants and toddl ers bel ow
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the age of three years are at special risk
because of in utero exposure."

The Epperson conplaint, along with Dr. Schroeder's undisputed
affidavit, leads to the conclusion that the "direct and indirect
damage to the cells, tissues and organs," caused by the Epperson
plaintiffs' exposure to | ead constitutes a "bodily injury" as that
termwas defined in Mtchell. |In fact, the record in the instant
case establishes that the "bodily injury"” suffered by the Epperson
plaintiffs' exposure to lead is simlar to the "bodily injury”
suffered in Mtchell where we held that " bodily injury' occurs
when asbestos is inhaled and retained in the lungs." Mtchell, 324
Md. at 62, 595 A 2d at 478. Additionally, according to Dr.
Schroeder's wuncontradicted affidavit, "bodily injury" occurred
i medi ately or shortly after exposure, and in Quanna's case,
through in utero exposure. Thus, the record in the instant case
establ i shes that the Epperson plaintiffs suffered "bodily injury,"
i medi ately or soon after their exposure to the chipping and
flaking |l ead paint at the Chantel property during the Munt Vernon
policy period and that this "continuous and repeated exposure"
resulted in bodily injury constituting an "occurrence" triggering

coverage under the Munt Vernon policy.8

%W note that the only evidence in the record in the instant
case is the conplaint which states that the Epperson plaintiffs
were exposed to chipping and fl aking | ead paint at the Chantel
dwel ling fromthe beginning of their residence and the
uncontroverted affidavit of Dr. Stephen Schroeder which states
that |l ead-related injury occurs upon exposure to | ead. Because
the record in the instant case contains only one view of when
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Based on the conplaint and the record, we agree with the
circuit court and find that the Epperson action is potentially
covered under the Munt Vernon insurance policy, and Mount Vernon
was under a duty to defend Chantel from the inception of that
action for <clainms brought by all Epperson plaintiffs. As
establ i shed above, the alleged lead-related injuries potentially
occurred fromthe time Napol eon and Donal d began residing at the
Chantel property in Septenber, 1985, which was within the Munt
Vernon policy period. Additionally, although Quanna was not born
until two nonths after the Mount Vernon policy expired, her |ead-
related injuries potentially occurred through in utero exposure
prior to the expiration of the Munt Vernon policy. Thus, under
the potentiality test established in Brohawn, Munt Vernon had a
duty to defend Chantel in the Epperson action for clains brought on
behal f of all Epperson plaintiffs fromthe tinme the action was
conmenced.

We disagree with the Court of Special Appeals' determ nation

| ead-rel ated injury occurs, we do not determ ne whether exposure
to chipping and flaking lead paint resulting in bodily injury is
the sole trigger of coverage in all lead-related injury cases.
See, e.qg., Mtchell v. Maryland Casualty, 324 M. 44, 62, 595

A. 2d 469, 478 (1991)(noting that manifestation of the bodily
injury is not the sole trigger of coverage in asbestos-rel ated

injury cases and hol ding that coverage under a general liability
i nsurance policy is, at a mnimum "triggered upon exposure to
asbestos ... during the policy period by a person who suffers

bodily injury as a result of that exposure"); Harford County v.
Harford Mut. Ins., 327 Ml. 418, 435, 610 A 2d 286, 294-95

(1992) (stating that "manifestation" of property damage is not the
sole trigger of coverage in environnmental pollution cases).
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t hat Mount Vernon's duty to defend did not arise until the Epperson
plaintiffs filed the further anendnent by interlineation on July 9,

1992. See Mount Vernon, 99 Ml. App. at 559, 638 A 2d at 1202. W

have hel d that any doubt as to whether there is a potentiality of
coverage under an insurance policy is to be resolved in favor of

t he insured. See U. S. F. & G v. Nat. Pav. Co., 228 M. 40, 55,

178 A.2d 872, 879 (1962). The original conmplaint filed in the
Epperson action alleged that "[dJuring the tinme the infant
[plaintiffs] resided in the [1224 West Lafayette Avenue] dwelling,
the infant[s] ingested and consunmed paint containing | ead and | ead
pignent ... causing the ... injuries, illness and infirmties
hereinafter alleged.” Although the conplaint did not allege the
date of initial injury, the allegations | eave open the potentiality

that the Epperson plaintiffs' lead-related injuries occurred during

t he Mount Vernon policy period. See, e.qg.. U S F. & G, 228 M.
at 54-55, 178 A 2d at 879 (noting that although the declaration in
the case did not allege every fact necessary to establish coverage,
there was enough to indicate a potentiality that the alleged
injuries were covered). Thus, the allegations in the Epperson
conplaint were sufficient to put Munt Vernon on notice that if
Chantel were held liable in the Epperson action, there was a
potentiality that the | ead-related injuries occurred during Munt
Vernon's policy period. Therefore, Munt Vernon had a duty to
defend Chantel in the Epperson action fromthe tinme the action was

commenced.
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.

The next issue we nust consider is whether the Court of
Speci al Appeals properly held that Mount Vernon's duty to i ndemify
Chantel for any liability Chantel incurred in the Epperson action
can be determned only after a final judgnent has been entered in
that action. W hold that the circuit court properly resolved the
duty to indemify in the instant case in the declaratory judgnment
action. W note that in the circuit court, all parties agreed that
a determnation of the indemification issue was appropriate for
di sposition in the declaratory judgnent action. Furthernore, the
parties did not argue the inappropriateness of such disposition on
appeal to the Court of Special Appeals. Nevert hel ess, the
internmedi ate appellate court considered the issue and held that
Mount Vernon's duty to indemify can be determ ned only after "the

Epperson [action] has proceeded to judgnent." See Munt Vernon

Ins., 99 Md. App. at 561, 638 A 2d at 1204.
I n discussing the appropriateness of resolving the duty to

indemmify in a declaratory judgnent action, we noted in Brohawn,

supra, that:

"A declaratory judgnment action prior to
the trial of a tort action against the insured
may under sone circunmstances be a valuable
means of resolving questions of policy
coverage where those questions are independent
and separable from the clains asserted in a
pending suit by an injured third party.

* * %

But where ... the question to be resolved in
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the declaratory judgnent action wll be
decided in [a] pending action[], it is
I nappropriate to gr ant a decl aratory
judgment." (Citation omtted).

276 M. at 405-06, 347 A 2d at 848-49; see also Allstate v. At wood,

319 M. 247, 254-55, 572 A 2d 154, 157 (1990)(stating that
"declaratory judgnents in advance of tort trials, to resolve issues

presented in pending tort cases, should be rare"); Maryland Auto.

Ins. Fund v. Sun Cab Co., 305 Md. 807, 810, 506 A 2d 641, 643

(1986) (noting that an issue "squarely presented for resolution in
the tort action[]," was appropriately refused consideration in a
decl arat ory judgnent action).

In Brohawn, a declaratory judgnent action to determne
coverage was prohibited because the issue in the declaratory
j udgnent action, i.e. whether the defendant acted negligently or
intentionally, would be fully litigated in the underlying tort
action. See Brohawn, 276 Ml. at 405-06, 347 A .2d at 848-49. In
contrast, the facts necessary to determne the ultimate liability
of Mount Vernon, i.e. the dates on which the |lead-related injuries
occurred, wll alnost certainly not be determned in the trial of
t he Epperson action. The Epperson plaintiffs need only prove that
they suffered |ead-related injuries while residing at the Chantel
dwelling -- there is sinply no reason for the Epperson plaintiffs
to present evidence as to the date when the lead-related injuries
occurred. In fact, as the circuit court noted in the instant case,

"[ol]ne of the problens is, how would a jury determne, if [the
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Epperson action] goes to trial, as to the date of the injury or the

mani festation of the injury.” See, e.qg., Harford Miut. Ins. v.
Jacobson, 73 M. App. 670, 679 n.4, 536 A 2d 120, 124 n.4
(1988) (di stinguishing the declaratory judgnent action in the case
fromthat prohibited in Brohawn and noting that the underlying tort
action woul d have decided if the insured was |iable, but "it would
not have resolved the issue of when the actual injuries first took
pl ace") (enphasis in original). Thus, because the issue of when the
| ead-related injuries first occurred is "independent and separabl e
fromthe clains asserted” in the Epperson tort action, the duty to
indermmify is appropriate for resolution in a pre-trial declaratory

j udgnent action. See Brohawn, 276 Ml. at 405, 347 A 2d at 848; see

al so Atwood, 319 MJ. at 255, 572 A 2d at 158.

Furthernore, prohibiting a declaratory judgnment action prior
to the trial of an underlying tort action, where the issue of
coverage to be resolved in the declaratory judgnment action is
i ndependent and separable from the issues to be decided in the
underlying tort action, would have the effect of hindering attenpts

at settl enent. In ACandS, Inc. v. Aetna Cas. & Sur. Co., 666 F.2d

819 (3rd Gr. 1981), the United States Court of Appeals for the
Third Grcuit initially determned that declaratory relief was
appropriate because "[t]he factors that will determne the relative
duties and benefits under the insurance contract are independent of
the underlying clains...." 666 F.2d at 822-23. The court further

noted that:
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"I't would turn the reality of the clains
adj ustnment process on its head to hinge
justiciability of an insurance agreenent on
the maturation of a suit to a judgnent when
the overwhelm ng nunber of disputes are
resolved by settlenent. The respective
interests and obligations of insured and
i nsurers, when disputed, require determ nation
much in advance of judgnment since they wll
designate the bearer of ultimate liability in
t he underlying cases and hence the bearer of
the onus and risks of settlenent.... To delay
for the sake of nore concrete devel opnent
woul d prevent the litigants from shaping a
settlenment strategy and thereby avoiding
unnecessary costs. [ D] ecl aratory judgnment
relief was intended to avoid precisely the
“accrual of avoidable damage to one not
certain of his rights.'" (Ctation omtted).

ACandS, 666 F.2d at 823.

Thus, we hold that an issue of insurance coverage which is
"i ndependent and separable"” from the issues to be litigated and
decided at the tort trial nmay be appropriate for resolution in a
declaratory judgnent action and therefore, the circuit court
properly considered Mount Vernon's duty to indemnify in the instant
case. W note, however, that it is within the trial court's
discretion to defer resolution of an issue presented in a
declaratory judgnent action wuntil the time of trial of the
underlying tort action, even if that issue is one which is
"i ndependent and separable" fromthe issues to be resolved at the
underlying tort trial. See Brohawn, 276 Md. at 406, 347 A 2d at
848.

Having determned that the duty to indemify was properly

considered in the declaratory judgnent action in the instant case,
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we nust now determ ne whether the circuit court properly determ ned
t hat Mount Vernon has a duty to indemify Chantel in the Epperson
action. W agree with the circuit court that Munt Vernon has a
duty to indemify Chantel in the Epperson action. The record
before the circuit court in the instant case reflects that Napol eon
and Donald's lead-related injuries occurred imediately or soon
after noving into the Chantel dwelling in Septenber, 1985, which
was Wi thin the Mount Vernon policy period. Additionally, according
to Dr. Schroeder's undisputed affidavit, Quanna's |ead-related
injuries occurred while she was in utero, also during the Munt
Vernon policy period.

Mount Vernon had the opportunity to present evidence to
contradict the affidavit of Dr. Schroeder which stated that the
| ead-related injuries occurred i mredi ately or soon after exposure
to | ead. In its summary judgnent notion, however, Mount Vernon
provi ded no affidavit to contradict the opinions contained in Dr.
Schroeder's affidavit. Under Maryland's summary judgnent rule, "an
opposi ng party who desires to controvert any fact contained in [the
affidavit or other statenent under oath] may not rest solely upon
all egations contained in the pleadings, but shall support the
response by an affidavit or other witten statenent under oath."

Maryl and Rul e 2-501; see also Beatty v. Trailnmaster, 330 Md. 726,

737, 625 A 2d 1005, 1011 (1993)(noting that "in order to defeat a
nmotion for summary judgment, the opposing party nust show that

there is a genuine dispute as to a material fact by proffering
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facts which would be adm ssible in evidence").

In light of the evidence on the record in the instant case, we
agree with the circuit court that "Dr. Schroeder's affidavit ... is
sufficient to bring the children within the period of tine that
Mount Vernon had the policy." Thus, we find that Munt Vernon has
a duty to indemify Chantel up to the limts of its policy for any
recovery the Epperson plaintiffs obtain against Chantel. W also
note that the Court of Special Appeals determned that Munt Vernon
should be permtted to denonstrate that any obligation it may have

to indemify Chantel should be allocated. See Mouunt Vernon Ins.,

99 Md. App. at 561, 638 A 2d at 1204. Sharing the obligation to
i ndemni fy was never raised by any party, including Munt Vernon, at
either the trial court or at the Court of Special Appeals. Mount
Vernon was provided with the opportunity to argue for shared
indemification at the circuit court and chose not to do so. Thus,

we do not consider this issue in this appeal.

[T,

We note that although Scottsdale and Enpire argue in their
briefs to this Court that they should be reinbursed for costs
incurred in defending the Epperson action and litigating the
decl aratory judgnent action, the issue of reinbursenment of costs
was not raised in the petitions for certiorari to this Court.

Thus, we do not consider this issue in the instant case.
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V.

We hold that Munt Vernon had a duty to defend Chantel from
the inception of the Epperson action for clainms brought by all
Epperson plaintiffs. W also hold that Mount Vernon has a duty to
i ndermi fy Chantel up to the limts of its policy for any liability

Chantel incurs in the Epperson action.

JUDGMENT OF THE COURT OF
SPECI AL _APPEALS AFFIRVED | N
PART AND REVERSED | N PART AND
CASE REMANDED TO THAT COURT
W TH | NSTRUCTI ONS TO REI NSTATE
THE JUDGMVENT OF THE CIRCU T
COURT FOR BALTIMORE CTY.
COSTS TO BE PAI D BY RESPONDENT
MOUNT _ VERNON FI RE | NSURANCE
COVPANY.






