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This judicial review action arises wunder the Mryland
Cccupational Safety and Health Act (MOSHA), M. Code (1991 & 1994
Cum Supp.), 88 5-101 through 5-901 of the Labor and Enpl oynent
Article (LE). The issue is whether, under a citation charging
violation of the machine guarding requirenents of 29 CF R
§ 1910.212(a)(1), the burden is on the enployer to prove
infeasibility of conpliance as an affirmative defense. The Court
of Special Appeals, in an unreported opinion, held that the burden
was on the enployer. Because, as reviewed infra, the great weight
of federal authority confirns the internediate appellate court's
anal ysis, we shall affirm

On August 21, 1991, an enployee of Bethlehem Steel Corp
(Bethl ehem) was fatally injured while working on a lathe in the tin
m |l machine shop at the Sparrows Point plant. The enpl oyee was
polishing a Halogen line plater contact roll. These rolls are used
as part of a conveyor line in order to roll steel plates through a
chem cal sol ution. Contact with the chem cal solution causes
deposits on the rolls which nmust be renoved via a polishing
operation. The polishing is perfornmed on a Lodge & Shipley |athe
by using a strip of enery cloth which an operator | oops around the
roll allowing the rotation of the lathe to polish the roll. The

strip of enery cloth is held at both ends by the operator, and the
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operator's hands cone in close proximty to the |lathe's chuck jaws.!?

The accident occurred when the operator's glove becane
entangled in a keyway of the roll being polished.? The roll was
rotating at 344 rpm and the operator was pulled down under the
roll, struck his head, and suffered fatal injuries. An inspector
from the Comm ssioner of Labor and I ndustry's occupational safety
and health staff (MOSH) investigated. No violation was charged
concerning the i medi ate cause of death

During the investigation the inspector observed the alleged
violation involved in this case. The inspector issued a citation
citing 29 CF.R 8 1910.212(a)(1) and charging specifically that

"[m achi ne guardi ng was not provided to protect operators and ot her

The Lodge & Shipley lathe is a large industrial |athe.
When the operator faces the lathe its control nechanisns are
| ocated to the operator's left. The "work™ (a piece being
|athed) is held in the lathe on the right side by an end stock.
The chuck and chuck jaws hold the work on the left side. The
chuck is connected to the notor of the lathe and rotates
accordingly. The chuck is circular, twenty-four inches in
di aneter and approximately five inches thick. There are four
chuck jaws that are contained in equally spaced slots which
radiate fromthe center of the chuck. Shins, nornally nade of
copper, are placed between the work and the jaws to protect the
work. The jaws position and hold the work in the exact center of
the chuck allowing the work to rotate with the chuck. The jaws
and shinms extend approximately three inches fromthe face of the
chuck.

2\Wearing gloves while working on a lathe is a violation of
Bet hl ehems safety code. MOSH readily acknow edged t hat
Bet hl ehem t horoughly trained its workers not to do so. |In fact,
the fatally injured operator had received a safety training
update on the norning of his death
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enpl oyees from hazards created by rotating parts of |athe chuck
jaws and shins. "3

Bet hl ehem contested the citation, and the hearing exam ner
affirmed. The examner found, inter alia, that it was feasible to
provide guarding and that it did not present a greater hazard to
t he operator during polishing than did unguarded chuck jaws.

On review before the Conm ssioner, Bethl ehem argued that MOSH
had not proved that guarding the chuck was feasible. The enpl oyer's
position was that workers would have to place their hands under the
guard in order to performthe polishing operation, so that enpl oyee
safety would not be inproved by any guarding nechani sm Lat he
chuck guards are comercially available, and they are affixed to
| athes at Bethlehem that are used for other functions. Chuck
guards shield the worker fromflying chips of solid material and
fromthe splatter of |iquids, but, Bethlehemsubmts, they do not
abate the hazard in polishing. The Comm ssioner held that the
"enpl oyer has the burden of proving as an affirnmative defense that
it is inpossible to guard the nmachine in any fashion and that there
are no alternate neans for protecting enployees." On that

anal ysis, and because Bethlehem did not contend that it had

3This federal standard is in effect in Maryland. Maryl and
operates a federally approved State COccupational Safety and
Health Plan, 29 U S.C. 8§ 667, and the Comm ssioner of Labor and
| ndustry has adopted the federal safety standards for enforcenent
in Maryland. Maryland Regs. Code (COMAR) tit. 09, 8§ 12.31. A
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establ i shed inpossibility, the Comm ssioner upheld the citation of
vi ol ati on.

Bet hl ehem sought judicial review of the Comm ssioner's deci sion
inthe Crcuit Court for Baltinore County. The allocation of the
burden of proof concerning feasibility was the only question
addressed by the circuit court. It reversed the Conm ssioner.

The Comm ssioner appealed to the Court of Special Appeals
which reversed the circuit court. The internediate appellate court
agreed that the burden was on the enployer under the standard in
question, but held that the Conm ssioner had m sstated that burden.
Rat her than proving that abatenent was "inpossible," the Court of
Speci al Appeals held that the burden was one of "feasibility."
Accordingly, the matter was remanded back to the Comm ssioner.

On Bethlehems petition this Court issued the wit of
certiorari in order to determne the allocation between the parties
of the burden concerning feasibility of conpliance to abate an
al leged violation of 29 CF. R § 1910.212(a)(1).* There was no
cross petition by the Conm ssioner, and no party before this Court
treats the inpossibility/infeasibility issue as enbraced within the

petition that we granted.?®

‘Hereafter, in citing to the federal Cccupational and Health
Safety Standards, we shall omt the citation to Title 29 of the
Code of Federal Regulation and to Part 1910. For exanple, the
standard in the violation charged in this case becones
§ 212(a)(1).

At what point in the history of the federal standards, and
(continued. . .)
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MOSHA and the federal Occupational Safety and Health Act of
1970 (CsHA), 29 U.S.C. 88 651 through 678, are substantially
simlar.® \Wen interpreting federal regulations enforced under
MOSHA, we | ook to federal cases for guidance. J.l. Hass Co. v.
Departnent of Licensing & Regulation, 275 Md. 321, 330, 340 A 2d

255, 260 (1975).
Both acts create two kinds of obligations, one under the

"general duty clause,"’” and the other under the "specific duty

5(...continued)
by whom the concept was expressed as "inpossibility" or
"infeasibility" is a separate study in itself. See Seibel Mdern
Mg. & Welding Corp., 1991-93 OSHD (CCH) 1 29,442 at 39, 682-683
(R C 1991). The required extent of the show ng, by whonsoever
has the burden, is not an issue that is before us in this case.
Consequently, we shall use at tines the alternative,
"inpossibility/infeasibility," even when a precedent under
di scussi on speaks only of "inpossibility."

5The legislative history of the devel opnent and rel ationship
of these two acts is detailed in J.l1. Hass Co. v. Departnent of
Li censing & Regul ation, 275 Md. 321, 324-28, 340 A 2d 255, 257-59
(1975).

"The general duty clause of OSHA, 29 U S.C. 8§ 654(a)(1),
requi res that each enpl oyer

"shall furnish to each of his enpl oyees enpl oynent and
a place of enploynent which are free fromrecogni zed
hazards that are causing or are likely to cause death
or serious physical harmto his enpl oyees."

The general duty clause of MOSHA, LE § 5-104(a), requires
t hat each enpl oyer

"shal | provide each enpl oyee of the enployer with
enpl oynent and a pl ace of enploynent that are:
(continued. . .)
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clause."® It is well settled that, when undertaking to establish
a violation of the general duty clause, the Conm ssioner has the
burden of proving feasibility of conpliance.

"[T] he Secretary nust be constrained to specify the
particular steps a cited enployer should have taken to
avoid citation, and to denonstrate the feasibility and
likely utility of those neasures.”
National Realty & Constr. Co. v. OSHRC, 489 F.2d 1257, 1268 (D.C
Cr. 1973); see also Faultless Div., Bliss & Laughlin Indus., Inc.
v. Secretary of Labor, 674 F.2d 1177, 1189 (7th Cr. 1982); Ace
Sheeting & Repair Co. v. OSHRC, 555 F.2d 439, 441 (5th Cr. 1977);
United Steel wrkers of Am AFL-CI O Local 2610 v. Bethl ehem Steel
Corp., 298 Ml. 665, 680, 472 A 2d 62, 70 (1984). The rule of these

cases is driven by the concern that, absent fair notice of what is

required or prohibited, there may be a violation of due process.

(. ..continued)

(1) safe and heal thful; and

(2) free fromeach recogni zed hazard that is
causing or likely to cause death or serious physical
harmto the enpl oyee."

80SHAs specific duty clause, 29 U S.C. § 654(a)(2), provides
that each enpl oyer "shall conply with occupational safety and
heal t h standards pronul gated under this chapter.™

MOSHA's specific duty clause, LE 8 5-104(b)(1), provides
t hat

"[e] ach enpl oyer shall conply with this title, each
appl i cabl e regul ation that the Conmm ssioner adopts to
carry out this title, and each applicable order that
t he Comm ssi oner passes under this title."
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Simlarly, in cases where a citation charges violation of the
specific duty clause by citing to a regulatory standard, the sane
concern has been manifested. Thus, in a case involving a standard
other than 8 212, the court said that "where only a general
standard is involved wthout suggested or specified neans of
conpliance, the burden is placed upon the Secretary to establish a
t echnol ogi cal and feasible neans of conpliance.” Quality Stanping
Prods. v. OSHRC, 709 F.2d 1093, 1099 (6th Gr. 1983); see also
Modern Drop Forge Co. v. Secretary of Labor, 683 F.2d 1105, 1113
(7th Gr. 1982). On the other hand,

"where a specific duty standard contains the nethod by

which the work hazard is to be abated, the burden of

proof is on the enployer to denonstrate that the renedy

contained in the regulation is infeasible under the

particul ar circunstances.”
Ace Sheeting & Repair, 555 F.2d at 441.

For burden of proof allocation purposes those standards that
are treated in the sane way as the general duty clause are referred
to, in abbreviated fashion, as general standards. Conversely, for
burden of proof allocation purposes, those standards that are not
treated in the sane way as the general duty clause are referred to
as specific standards.

In the instant case, the issue then can be said to be whether,
in the burden of proof context, 8 212(a)(1) is general or specific.

The entire standard, in relevant part, reads as foll ows:

"8 1910. 212 Ceneral requirenents for all nmachines.
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"(a) Machine guarding--(1) Types of guarding. One
or nore methods of machine guardi ng shall be provided to
protect the operator and other enployees in the machine
area from hazards such as those created by point of
operation, ingoing nip points, rotating parts, flying
chi ps and sparks. Exanpl es of guarding nethods are--
barrier guards, two-hand tripping devices, electronic
safety devices, etc.

"(2) Ceneral requirenents for nmachi ne guards.
Quards shall be affixed to the machi ne where possi bl e and
secured el sewhere if for any reason attachnment to the
machi ne is not possible. The guard shall be such that it
does not offer an accident hazard in itself.

"(3) Poi nt of operation guarding. (i) Point of
operation is the area on a nmachine where work is actually
performed upon the material being processed.

"(i1) The point of operation of machi nes whose
operation exposes an enployee to injury, shall be
guarded. The guarding device shall be in conformty with
any appropriate standards therefor, or, in the absence of
appl i cabl e specific standards, shall be so designed and
constructed as to prevent the operator from having any
part of his body in the danger zone during the operating
cycl e.

"(iv) The following are sone of the nachines
whi ch usually require point of operation guarding:

"(d) Power presses.

"(4) Barrels, containers, and druns.

"(5) Exposure of bl ades.

"(b) Anchoring fixed machi nery.
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Both parties before this Court <claim support for their
positions in federal precedents. These include not only decisions
of United States Courts of Appeal, but also of the Cccupationa
Safety and Heal th Revi ew Conm ssion, an independent, quasi-judici al
agency established by OSHA (the Revi ew Comm ssion or Conm ssion).
Bet hl ehem principally relies on D ebold, Inc. v. Marshall, 585 F.2d
1327 (6th Cr. 1978). Revi ew Conm ssion and judicial decisions
dealing with 8 212 reveal that Diebold is out of the nainstream of
federal precedent, to the extent, if any, that it holds that the
burden concerning feasibility of conpliance with 88 212(a)(1),
212(a)(3)(ii), or 212 as a whole, is on the U S. Secretary of Labor
(the Secretary).

OSHA was enacted by the Act of Decenber 29, 1970, Pub. L. No.
91-596, 84 Stat. 1590. As early as 1975 the Revi ew Conm ssion had
hel d that 8§ 212(a)(1) was not "unenforceably vague if interpreted
to require point of operation guards." Paccar, Inc., 1974-75 OSHD
(CCH) 1 19,595 at 23,404 (R C. 1975).

Paccar involved a press brake, a type of power press. A press
brake is used to shape netal by the action of two dies against each
other. The material to be shaped is placed upon the |ower die, the
operator causes the upper die to descend, and the machi ne applies

great pressure to the netal at the point of operation between the
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two dies. The operation is hazardous, particularly when the netal
is mnually inserted and ali gned.

The Revi ew Commi ssion reasoned in Paccar that because "[t]he
standard [8 212(a)(1)] specifically nentions point of operation
guarding as one of the nethods of guarding to be enployed,” and
because 8§ 212(a)(3)(iv) specified power presses, "the standard
explicitly requires point of operation guards on the types of
machi nes"” involved. 1d. at 23, 404-405.

That sane year, in Buckeye Indus., Inc., 1975-76 OSHD (CCH)
1 20,239 (R C 1975), an enployer was cited for a 8§ 212(a)(3)(ii)
violation due to the conpl ete absence of point of operation guards
on sewi ng nmachines. The Review Conm ssion held that the Secretary
"need not show that it is possible for guards to be placed upon the
machi nes; the burden of showing inpossibility is properly placed on
the enployer ...." Id. at 24,120. The Review Comm ssion said that
the 8§ 212(a)(3)(ii) "standard itself prescribes the performance
required by guarding.” 1d. The Comm ssion further said that the
standard "al so suggests several guarding nethods such as barrier
guards, two hand-tripping [sic] devices and electronic safety
devices," but to support that statenent the Comm ssion cited to
§ 212(a)(1) and not to the text of § 212(a)(3)(ii). Id.

The Fifth Grcuit affirmed. Buckeye Indus., Inc. v. Secretary
of Labor, 587 F.2d 231 (5th Gr. 1979). That court said that

"[t]he contentions as to the vagueness of the regul ations and the
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al l ocation of the burden of proof under the regulations are clearly
W thout nmerit."” 1d. at 236 (footnotes omtted).

The holding of Buckeye Indus., i.e., that it was not the
Secretary's burden to prove the existence of an appropriate neans
of abatenent, was applied as direct precedent in Hood Sail nakers,
Inc., 1977-78 OSHD (CCH) 9§ 22,422 at 27,038-039 (R C. 1977).
Significantly, the citation in Hood Sail makers charged viol ati on of
§ 212(a)(1).

A case enphasi zed by the respondent before this Court is A E.
Burgess Leather Co. v. OSHRC, 576 F.2d 948 (1st Cr. 1978). The
hazard invol ved cutting out |leather to pattern by the use of "'beam
di nkers,' a kind of press which drives a hand held die down into a
pi ece of leather positioned on a block."” 1d. at 949. Bur gess
Leat her had been cited under 8§ 212(a)(1). A. E. Burgess Leat her
Co., 1977-78 OSHD (CCH) T 21,573 at 25,885 (R C. 1977). The
admnistrative law judge had placed the burden of proving
inpossibility/infeasibility on the Secretary, but the Review
Commi ssion reversed by applying Buckeye Indus. 1d. at 25, 886.

Bef ore t he First Circuit, Bur gess Leat her ar gued
infeasibility. The court held that

"‘Where a specific duty standard contains the nethod by

which the work hazard is to be abated, the burden of

proof is on the enployer to denonstrate that the renedy

contained in the regulation is infeasible under the
particul ar circunstances."
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576 F.2d at 952 (quoting Ace Sheeting & Repair, 555 F.2d at 441).
The Secretary's evidence had indicated that the die could be held
in place by a flexible arm thus freeing both of the operator's
hands for triggering the dinker by a two-hand control, a guard
specifically mentioned in 8 212(a)(1).° The Burgess Leather court
hel d that the enpl oyer had not rebutted that testinony and thus had
failed to neet its burden of proof under § 212(a)(1). |Id. at 952.

Against the foregoing background Diebold was decided.
Bet hl ehem asserts that Diebold "held that § 1910.212(a)(1l) is a
general standard, under which the agency has the burden of proof
with respect to feasibility of abatenent." Brief of Petitioner at
12. As we read D ebold, it does not nake so definitive a hol ding.

An enforcenment officer had cited D ebold under § 212(a)(3)(il)
for the absence of guards on the point of operation of press brakes
and nechani cal punch presses. D ebold, Inc., 1975-76 OSHD § 20, 333
at 24,248 (R C. 1976). There is no indication that the enployer
argued a burden of proof issue before the Comm ssion. It upheld
the citation. Before the Sixth Crcuit Diebold prevailed on a due
process argunment based on "the insufficiency of the warning," a
hol di ng based on the particular facts in that case. D ebold, 585

F.2d at 1338. The court recognized that its holding would not

°ln the case before us we do not understand Bethlehemto
argue that the types of comercially avail abl e | athe chuck guards
described in the testinony on behalf of the Maryland Comm ssi oner
are not "barrier guards" as that termis used in § 212(a)(1).
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produce the sanme result in future cases because "[o0]nce such a
construction has been provided, wholly prospective application of
the rule thus established does not offend due process since the
interpretive decision itself provides the requisite warning." |Id.

Rel evant to the case before us, however, is part of the
reasoning of the Sixth Crcuit in deciding an argunent on which
Di ebold did not prevail. The source of 8§ 212 under OSHA was a
regul ation pronul gated under the Wl sh-Heal ey Public Contracts Act,
41 U.S.C. 88 35 through 45. D ebol d contended that industrial
practice and belief during the operative period of the predecessor
regul ation contradicted the applicability of 8§ 212 to press brakes.
585 F.2d at 1331. The Sixth Crcuit rejected that argunent. 1d.
at 1332. Diebold then argued that press brake guarding was
i npossible in 1971 when the Secretary promulgated the forner
regulation as an O8HA regulation. Id. at 1333. 1In this connection
the court interpreted 8§ 212, apparently in its entirety, as
applying "only where there exists an identifiable and practica
means for guarding the specific machine in the specific uses to
which the cited enployer puts it." 1d.

The Diebold court then gave three reasons for this
construction. First, the construction placed "an emnently
reasonable limtation on the breadth to which the standard's literal
| anguage m ght ot herw se be extended."” 1d. Secondly, it conported

"Wth the principle that where a standard inposes a duty w thout
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speci fying the means of conpliance, the Secretary has the burden of
establishing the existence of a specific and technologically
feasi bl e neans of conpliance as an elenent of his showng that a
viol ation has occurred.” 1d. Third, the court said that

"nost inportantly, we believe that this construction
enbodi es a reasonabl e assessnent of the intended nature
of § 1910.212 (and its Wal sh-Heal ey source) as a general
‘catch-all' or 'gap-filler' intended to inpose a point of
operation guarding requirenment in any case where a hazard

exi sts and guarding is feasible but no other regulation
addresses the problem™

From the standpoint of the issue before us, it is noteworthy
that D ebold did not apply to the facts of that case its statenent
in the second reason concerning the burden of feasibility. Also
noteworthy is that, following three citations given in support of
t he second reason, the court inserted a footnote which states: "O
course, where the regulation itself specifies the neans for
conpliance, the burden rests on the enployer to show the
technol ogical inpossibility of the specified neans. See, e.g.
A. E. Burgess Leather Co. v. OSHRC, 576 F.2d 948, 952 (1st Cr.
1978) ...." 1d. at 1333 n.8.

Di ebol d's argunment that press brake guardi ng was inpossible in
1971, and the court's answering construction of 8§ 212, requiring
identifiable and practical nmeans for guarding treat as conpletely
conpati bl e the court's second reason in the body of the opinion and

the footnote. The court considered technol ogical feasibility an
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issue on which the burden may fall on the Secretary or on the
enpl oyer dependi ng upon whether the standard involved "specifies
the neans for conpliance." I1d. n.8 Read in that fashion, reason
two is not a statenent directed exclusively at § 212, or at any
subsection thereof, but it is sinply a statenent of the
conpatibility of the construction of 8 212 with general OSHA | aw.
O herw se, the court's second reason would contradict footnote
ei ght, which the court obviously considered consistent with reason
two. Finally, if reason two were read as a ruling concerning the
burden of proof on the 8§ 212(a)(3)(ii) violation citation before
the court, D ebold would not, in any event, be authority addressing
t he burden under 8§ 212(a)(1), because the favorable citation in
footnote eight to Burgess Leather indicates that a different burden
of proof applies to cases under 8§ 212(a)(1).

The third of the above-quoted reasons given by Diebold is a
description of the breadth or scope of the applicability of § 212.
The standard can be | abel ed, "general," because it applies to al
machi nery that exposes the operator to hazard. GCenerality in that
sense does not fix the feasibility burden. Even under the | anguage
of Diebold, the test for the burden of feasibility would be whet her
the standard "specifies" the conpliance.

In any event, we find certain federal precedent, decided

subsequent to D ebold, persuasive that § 212(a)(1l) is a standard as
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to whi ch t he enpl oyer has t he bur den of provi ng
i npossibility/infeasibility.

The Revi ew Commi ssion clearly has not read and applied D ebold
in the fashion in which Bethlehemreads it. Shortly prior to the
decision in D ebold, the Comm ssion had deci ded Hughes Bros., Inc.,
1978 OSHD (CCH) 9 22,909 (R C. 1978). The citation charged a
violation of § 212(a)(3)(ii) for an insufficiently guarded point of
operation on a press brake. The enployer argued that, under
Paccar, 1974-75 OSHD (CCH) 8 19,595, partial guarding was
sufficient and, in any event, the burden of proving feasibility was
on the Secretary. The Comm ssion held that partial protection did
not conply with 8 212(a)(3)(ii), and, inasnuch as 8 212 shoul d be
construed as a whol e, the Comm ssion overrul ed Paccar's hol di ng t hat
partial protection satisfied 8 212(a)(1). Hughes Bros., 1978 CSHD
(CCH) at 27,717. Then, relying on Buckeye |ndus., 1975-76 OSHD
(CCH) T 20,239, the Comm ssion reaffirnmed that "the burden of
proving inpossibility of conpliance nust be borne by the enployer
as an affirmative defense.” Hughes Bros., 1978 OSHD (CCH) at
27,719. Nothing in Hughes Bros. specifically limted its burden of
proof holding to cases under subsection (a)(3)(ii) of § 212.

After D ebold was decided, the Comm ssion deci ded Consol i dated
Al um num Corp., 1981 CSHD (CCH) Y 25,069 (R C. 1980). The enpl oyer
(CONALCO) was cited for violating 8 212(a)(1). The hazard was that

an enployee mght be caught in an ingoing nip point when the
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product, sheet alum num which had been cut into strips of a desired
wi dth, was rewound on a mandrel or spindle. An admnistrative |aw
judge held that CONALCO did not neet its burden of proving that
guarding was infeasible. 1d. at 30,970. Before the Conm ssion
CONALCO argued, inter alia, that the Secretary had the burden
"because the cited standard, section 1910.212(a)(1l), does not
specify a particular nethod of abating the hazard.” 1d. at 30, 971.
The Revi ew Conmmi ssion, after citing Burgess Leather, but not
Di ebol d, rejected CONALCOs contention with the foll ow ng anal ysi s:
" CONALCO asserts, however, t hat section
1910. 212(a) (1) shoul d be anal ogi zed to section 5(a)(1l) of
the Act because section 1910.212(a)(1l) is witten in

broad terns and that cases defining the Secretary's
burden under section 5(a)(1l) should therefore be applied

in this context. I n Hughes Brothers, the Conm ssion
rejected a simlar attenpt to anal ogize the point of
operation machine guarding standard, 29 CFR

8 1910.212(a)(3)(ii), wth section 5(a)(1l) of the Act.
The Comm ssi on concl uded that section 1910.212(a)(3)(ii)
states the hazard to be protected against and the
performance required with sufficient clarity that the
vagueness concerns underlying the allocation of burdens
under section 5(a)(1l) are not present. I n Hughes
Brothers, the Comm ssion also stated that section
1910. 212 shoul d be read as a whole and that its sections,
including specifically their performance criteria, are to
be considered in pari materia. W conclude that section
1910. 212(a) (1), like section 1910.212(a)(3)(ii), states
the hazards to be protected against and the perfornance
required with sufficient clarity, particularly when read
in the context of section 1910.212 as a whole, to render
application of a section 5(a)(1) analysis inappropriate.
Accordingly, extending the holding and reasoning of
Hughes Brothers, we reject CONALCOs contention that
section 1910.212(a)(1) should be anal ogi zed to section
5(a)(1) of the Act."

Id. at 30,976 (citations omtted).
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Two years | ater the Review Comm ssion decided a case in which
the enployer, a structural steel fabricator, was cited under
8§ 212(a)(1l) as to certain machinery and under § 212(a)(3)(ii) as to
ot her machi nery. Ceorge C. Christopher & Son, Inc., 1982 GOSHD
(CCH 1 25,956 at 32,525 (R C. 1982). Speaking about both phases
of the case the Comm ssion said that "[i]n order to establish the
affirmative defense of inpossibility of conpliance, an enployer
must denonstrate that (1) conpliance with the standard would
precl ude performance of required work and (2) alternative neans of
protection are unavailable.” 1d. at 32,532.

Bet hl ehems argunent, based on D ebold, has not fared
substantially better in the United States Courts of Appeal. In
1981 the First Circuit considered a 8 212(a)(1) violation. PBR
Inc. v. Secretary of Labor, 643 F.2d 890, 893 (1st G r. 1981).
Because "PBR has not shown that it took all denonstrably feasible
measures to protect its enployees,” the court held that "PBR fail ed
to denonstrate that it was actually inpossible to effectuate
conpliance with the standard and its defense nmust fail."” 1d. at
895.

| ssues concerning the generality of 8 212 were addressed in
depth in Faultless Div., Bliss & Laughlin Indus., Inc. v. Secretary
of Labor, 674 F.2d 1177 (7th Cr. 1982). Faultless was cited for
violation of 8§ 212(a)(3)(ii). 1d. at 1180. The enpl oyer argued

that the standard violated due process for failure to give a
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sufficient and fair warning of what constituted the violation. The
court, however, held that the standard stated "that the point of
operation of a machine 'shall be guarded” and that "[t]he nethods
of conpliance are illustrated, in 29 CF.R 8§ 1910.212(a)(1)

(1980), by several nonexhaustive exanples of point of operation

guardi ng. " ld. at 1186. Faul tl ess argued that because the
regul ati on was "'very general,' 'unclear,' or a '‘perfornmance standard"”
its construction should be governed by industry practice. 1d. The

court, however, said that the standard was "a clearly applicable,
unar guabl e and specific regulation on the subject in question.”
| d. The standard was "sufficiently specific as to the machi nes
affected and as to the nethods of conpliance to reasonably apprise
Faultless in clear terns that its presses nust be guarded,"”
because, inter alia, the regulation "even provide[d] several
exanpl es of guarding devices." |d. at 1187.

Faultless's final argunent was that the Secretary nust
denonstrate feasibility. The court, however, held that, absent a
directive in the regulation itself, "the Secretary nust denonstrate
the feasibility of a conpliance order issued under a regulation
that does not, on its face, expressly provide for any particular
means of conpliance.” ld. at 1189. The court held that "the
machi ne-guarding regulation does specify several ways for an
enpl oyer to conply with its standards. Three specific guarding

techni ques--'barrier guards, two-hand tripping devices[, and]
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el ectronic safety devices' are set out in the regulation. 29 CF.R
8§ 1910.212(a)(1) (1980))." | d. The court cited, inter alia,
Burgess Leather and PBR, Inc., both supra. Al t hough Diebold is
cited as to other issues in the opinion, it is not cited on the
burden of proof point.

The Sixth Crcuit had occasion to return to the feasibility
burden issue in Quality Stanping Prods. v. OSHRC, 709 F.2d 1093
(6th Cr. 1983). The citation issued to the enployer specified
8 217(c)(1)(i), a standard applicable to "normal power press
operating nodes."” 1d. at 1097. Relying on Diebold, the enployer
argued that "the Secretary has the burden of specifying
technologically feasible nmeans of conpliance.™ Id. at 1099
(quoting Diebold, 585 F.2d at 1333). The court responded that
"[t]hat burden, however, is inposed only where the standard in
question ‘'inposes a duty wthout specifying the neans of
conmpliance.™ 1d. (quoting D ebold, 585 F.2d at 1333). Section
217, in the court's view, included "a specification of acceptable
means for achieving the end of safeguarding the point of operation
of a power press.” 1d. at 1098-99. Consequently, the burden was
on Quality Stanping, and it was a burden that Quality Stanping did
not neet. Id. at 1099.

From the standpoint of the case before us, there may be
significance in the Sixth Crcuit's restatenent of its rule. The

court said:
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"We nmake clear, however, that where only a general
standard is invol ved w thout suggested or specified nmeans
of conpliance, the burden is placed upon the Secretary to
establish a technol ogical and feasible neans of
conpl i ance.”

| d. (enphasis added). Under that articulation of a rule, the

Secretary does not bear the burden if it is determned that the

standard is "general." The burden does not fall on the Secretary

unless, in addition, the general standard is wthout neans of
conpl i ance, and those neans of conpliance may be either "suggested
or specified." Under that test, 8§ 212(a)(1l), even if it is

"general ," at |east suggests, by illustration, nmeans of conpliance.
The rule of Diebold and Quality Stanping, as currently applied

inthe Sixth Grcuit, is clouded by an opinion that is not reported

in the Federal Reporter, Secretary of Labor v. Mam Indus., Inc.,

15 OSHC (BNA) 2025 (6th Gr. 1992). The citation was under

§ 212(a)(1). It charged as a violation the nmeasures taken in

abatenent of a previous § 212(a)(1) violation that the enployer had

wor ked out with the assistance of OSHA officials. M am | ndus

hol ds that, under those circunstances, the enployer was deprived of
fair notice. Al though Mam Indus. makes no hol ding on the burden
of proof, the opinion recites: "This particular regulation does
not proscribe [sic] the precise neans of conpliance. W had held

t hat when the regul ati on does not specify the nmeans of conpliance

then the Secretary has the burden to prove the feasibility of

conpliance.” Id. at 2027.
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Bet hl ehem also cites Quality Stanping Prods., 709 F.2d at
1099, Josephs v. Harris Corp., 677 F.2d 985, 990 (3d Cr. 1982),
I rvington Moore, Div. of US. Natural Resources, Inc. v. OSHRC, 556
F.2d 431, 436 (9th Gr. 1977), Long Mg. Co., N.C., Inc. v. OSHRC
554 F.2d 903, 905 (8th Cr. 1977), and Ham lton Die Cast, Inc.,
1984-85 OSHD (CCH) T 26,983 at 34,689 (R C. 1984), for their
references to 8 212(a)(1l) as a general standard. None of these
deci si ons, however, addresses the burden of proof issue. The
8§ 212(a)(1l) references relate to the applicability or scope of the
standard to all nachines. Cenerality in that sense does not
control the burden of proof of infeasibility.

Here the cited standard, 8§ 212(a)(1), requires nmachine
guarding "to protect the operator and other enployees in the
machi ne area from hazards." Exanples of the hazards enbraced by
the standard include "those created by ... rotating parts.”
"Exanpl es of guarding nethods" are set forth, including barrier
guards. Thus, the standard "contains," Burgess Leather, 576 F.2d
at 952, "suggest[s]," Quality Stanmping, 709 F.2d at 1099, and,
i ndeed, "does specify several ways for an enployer to conply with
its standards," Faultless, 674 F.2d at 1189. Applying the wei ght
of authority wunder the federal precedents, we hold that the
Comm ssi oner correctly placed on Bet hl ehemthe burden of proof that
is in dispute. Under the nmandate of the Court of Special Appeals,

Bet hl ehem wi |l have the opportunity to argue to the Conm ssioner
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that, and to obtain an agency ruling on whether, Bethlehem
satisfied its burden of proof of infeasibility.

JUDGMENT OF THE COURT OF SPECI AL

APPEALS AFFI RVED. COSTS TO BE PAI D

BY THE PETI TI ONER, BETHLEHEM STEEL

CORPORATI ON.




