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This Court issued awrit of certiorari in these companion cases, both of which arise from the
decison of the Circuit Court for Baltimore City to closethe courtroom during acivil proceeding and to
Issue an order sedling the court record of that proceeding. The principd issue before usiswhether the
Circuit Court was authorized to close the courtroom and seal the record.

l.

Theunderlying civil proceeding which gaveriseto both gpped s presently beforethis Court was
awrongful desth and survivor actionfiled by thefamily of James Quarles 111, who was shot and killed by
then Bdtimore City Police Officer Charles Smathers, Il. Theunderlying action, titled Margaret Quarles
et al. v. Mayor and City Council of Baltimore et al., was the result of ahighly publicized incident
outsdethe L exington Market in Bdtimore City in August 1997. Officer Smothersand hisco-defendants,
theMayor and City Council of Batimore, the Police Commiss oner, the Police Department, and two other
paliceofficers, daimed thet the shooting wasjustified, but the Quarlesfamily contended that the policeused
excessive force.

The palice-involved shoating of James Quarles, 11, occurred on abusy Batimore City sreet and
was recorded on videotape by abystander. Thetgpewasaired onlocd news broadcasts, and thefacts
leading up to the shooting werethe subject of public debate. Quarleswasdlegedly widding aknifewhen
thepolicewerecaled by Lexington Market security personnd. Thepoliceeventudly surrounded Quarles
withtheir gunsdrawn and attempted to encourage himto drop the knife. Officer Smothersdleged that
immediately before the shooting Quarles appeared reedy to drop the knife, but that he then gripped the
handle moretightly, gritted histeeth, and moved forward. Officer Smothersinterpreted thisaction asa

“hostilegesture” and fired one shot at Quarleswhich provedfatd. Crimina chargeswere never filed
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against Officer Smothers, based on this incident.

Officer Smothershad pled guilty to acharge of battery based on adomegticviolenceincidentin
April 1995, inwhichit wasalleged, inter alia, that hefired hisgun at hisex-girlfriend and her new
boyfriend. Officer Smotherswas put back on patrol duty while an administrative hearing about the
domestic violenceincident was pending. It wasduring thistime that James Quarleswaskilled. The
Quarlesplantiffsaleged that the Mayor and City of Batimore, the Police Department, and the Police
Commissioner were negligent in alowing Smothersto return to active duty, and that the defendants
collectively violated Mr. Quarles srightsunder Articles 19, 24, and 26 of the Maryland Declaration of
Rights. The Quarles family sought over $200 million in compensatory and punitive damages.

The case was scheduled for tridl on January 25, 1999. During voir dire, however, the parties
informed thetrid judge that they had reached a* confidentid” settlement. Nonetheless, thetrid judge
ordered the partiesto place the terms of the settlement on therecord, asit was*“the Court’ spolicy . . . o
thet the Court can assureitsdf thet al partiesarein agresment and that judicid resourceswill not bewasted
asecond timewheninfact theré ssomequestioninthefutureasto what thetermsof thesettlement were”
The partiesthen made ajoint request that the courtroom be dosed when theterms of the settlement were
read doud and that the court record documenting thetermsbe sedled. Thetrid judge agreed, and issued
an order seding the record on January 26, 1999. When interviewed by the media, both parties expressed
their sati sfaction with the settlement but refused to disclose any detail sbecause of their confidentiaity
agreement.

Theday after theseding order wasissued, the Circuit Court received aletter from the gppellant,

the Batimore Sun Company (The Sun), anewspaper publisher inthe Batimoremetropolitan area. Inthat
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|etter, The unrequested leaveto intervenefor the express purpose of “ objecting to the courtroom closure
and the sedling of any judicid documentsregarding the settlement or other disposition of thiscase” The
Court responded by letter to The Sun aswell asto the partiesin the Quarles casethet it would treet The
Sun’sletter as a motion to intervene.

Prior to the hearing on the motion, The Sun wrote aletter to the City Solicitor requesting “detalls
about the settlement” inthe Quiarles case, pursuant to Maryland' sPublic Information Act. SeeMaryland
Code (1984, 1999 Repl. Val.), 88 10-611 through 10-630 of the State Government Article. Beforethe
City responded to the Public Information Act request, the Circuit Court denied The Sun’smotion to
intervene, and ordered that the terms of the settlement in the Quarles case“remain sealed.” Shortly
theregfter, the City denied The Sun’ sPublic Information Act request, citing 8810-615 and 10-617(f) of
the Act.

In case number 97 before this Court, The Sun and one of itsreporters brought suit inthe Circuit
Court for Bdtimore City against theMayor and City Council of Batimorein order to enforceits Public
Information Act request. The City moved to dismissthe complaint, and The Sun filed amotion for
summary judgment. TheCircuit Court granted theformer mation and denied thelatter. The Sungppeded
to the Court of Specid Appedls, but this Court issued awrit of certiorari prior to consideration by the

intermediate appellate court. Baltimore Sun v. Baltimore, 356 Md. 494, 740 A.2d 612 (1999).

In case number 107, The Sun gppeded the denid of itsmotion tointervenein the underlying
wrongful desthand survivor action, arguing thet the court violated itsrightsunder the First Amendment by

closingthecourtroomandimposngthesedingorder. Thepartiesinthe Quarlescasecollectively contend
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that theconfidentidity order wasproperly granted dueto“ compdlinginterests’ and that The Sun’ smotion
tointervenewas properly denied as moat because of the termination of the underlying action by settlement.
Again, thisCourt issued awrit of certiorari before consideration of the appeal by the Court of Specia
Appeals. Baltimore Sun v. Baltimore, 356 Md. 497, 740 A.2d 614 (1999).

.

Thecontralling issuein these casesiswhether thetrid judge sactionsin dosing the courtroom and
sealing the record of settlement were proper. The Sun arguesthat thetrial court violated its First
Amendment rightsunder the United States Condtitution, and the partiesto the Quarlescase collectively
arguethat confidentidity interests, the Quarlesfamily’ sprivacy interestsregarding persond finances, and
thepublic sinterestin encouraging settlements weredl sufficdently compdling tojudtify thecourt’ sactions.

Although conditutiond interestsmay be pertinent whenweighingacrimina defendant’ srighttoa
fair tria againgt the public' sright of access to court proceedings, see Baltimore Sun v. Colbert, 323
Md. 290, 593 A.2d 224 (1991); News American v. Sate, 294 Md. 30, 447 A.2d 1264 (1982), this
Court adheresto “the established principlethat acourt will not decide acondtitutiona issuewhenacase
can properly be disposed of onanon-congtitutional ground.” Telnikoff v. Matusavitch, 347 Md. 561,
579n.15, 702 A.2d 230, 239 n.15 (1997), and casesthere cited. Seealso, eg., Harrymanv. Sate,

Md. ne,___ A2d_ . n.6 (2000); Ashford v. Sate, 358 Md. 552, 561, 750 A.2d

35, 40 (2000); Thrower v. Support Enforcement, 358 Md. 146, 149 n.2, 747 A.2d 634, 636 n.2
(2000); Dorsey and Craft v. Sate, 356 Md. 324, 342, 739 A.2d 41, 51 (1999); Department of
Correctionsv. Henderson, 351 Md. 438, 451, 718 A.2d 1150, 1156-1157 (1998); Professional

Nursesv. Dimensions, 346 Md. 132, 138, 695 A.2d 158, 161 (1997). In the Quarles proceeding,
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thetrid judgeviolated thecommonlaw prind pleof opennessregarding public accessto court procesdings
and court records. See, generally, Baltimore Sun v. Colbert, supra, 323 Md. at 302-306, 593
A.2d at 229-231. Consequently, the sealing order was erroneous.

Although most casesinvol ving public accessto court proceedingsinvolvecrimind métters, asthe
Supreme Court noted in Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 580 n.17, 100
S.Ct. 2814, 2829n.17,65L.Ed.2d 973,992 n.17 (1980), “ historicaly bath crimind and civil tridshave
been presumptively open” tothepublic. Infact, the Court sated, ““ [o]neof the most conspicuousfeatures
of Englishjustice, that all judicial trialsare held in open court, to which the public have free access, .
.. gopearsto have been therulein England fromtimeimmemorid.”” Richmond, 448 U.S. at 566-567,
100 S.Ct. at 2822, 65 L.Ed.2d at 983, quoting E. Jenks, The Book of English Law 73-74 (6th ed.
1967) (emphasissupplied). Justice Stewart, writing for the Court in Gannett Co. v. DePasquale, 443
U.S. 368, 386 n.15, 99 S.Ct. 2898, 2908-2909 n.15, 61 L .Ed.2d 608, 625 n.15 (1979), discussed the

origins of this*presumption of openness’ as follows:

“For many centuries, both civil and crimind tridshavetraditionaly been
opentothepublic. Asearly as1685, Sr John Hawles commented that
open proceadingswerenecessary 0 ‘ that truth may bediscoveredincivil
as well as criminal matters (emphasis added). Remarks upon
Mr. Comnidh'sTrid, 11 How.S.Tri. 455, 460. English commentatorsaso
assumed thet the common-law rule wastthat the public could atend civil
and crimind trialswithout distinguishing between thetwo. E.g., 2E.
Coke, Inditutesof the Lawsof England 103 (6th ed. 1681) (*dl Causes
ought tobeheard . . . openly inthe King' s Court’); 3 W. Blackstone,
Commentaries 372; M. Hale, The History of the Common Law of
England 343, 345 (6th ed. 1820); E. Jenks, TheBook of EnglishLaw 73-
74 (6th ed. 1967).”
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Thecommon law prindple of opennessisnot limited to thetrid itsdf but gppliesgenerdly to court
proceedings and documents. AsJustice Blackmun stated in his concurring and dissenting opinionin
Gannett, 443 U.S. a 420, 99 S.Ct. at 2926, 61 L .Ed.2d at 647, “thereislittlerecord, if any, of secret
proceedings, crimind or dvil, having occurred at any timein known English history.” Moreover, thisCourt
has recognized that “ thereisacommon law right to ingoect and copy judicid records and documents.”
Baltimore v. Colbert, supra, 323 Md. at 305, 593 A.2d at 231, citing Nixon v. Warner
Communications, Inc., 435 U.S. 589, 597, 98 S.Ct. 1306, 1311, 55 L.Ed.2d 570, 579 (1978).
This“legacy of openjudtice’ travded to Americaand becameanintrindc dement of early colonid

governments. Richmond, 448 U.S. at 590, 100 S.Ct. at 2834, 65 L.Ed.2d at 998. In Maryland, “the
rules of the common law of England were. . . adopted asthe principles which wereto direct the
proceedings of the provincia government, whether legidative or judicid . ...” Bozman, History of
Maryland, Vol. 2, p. 97. Thisisevident asearly as 1639, when the Maryland General Assembly
gpproved the“ Act for the Libertiesof the People,” which*may rightly be consdered thefirs American
Bill of Rights.” B. Schwartz, The Bill of Rights: A Documentary History, Vol. 1, p. 67. The Act
stated, in pertinent part, asfollows (W. H. Browne, ed., Archives of Maryland: Proceedingsand
Acts of the General Assembly of Maryland, 1637/8-1664 (1883), Val. 1, p. 41):

“dl thelnhabitants of thisProvince. . . Shdl haveand enjoy dl suchrights

libertiesimmunities priviledges and free cusomswithin this Province as

any naurd| born subject of England hath or ought to have or enjoy inthe

Redm of England by force or vertue of the common law or Statute Law

of England (saveing in such Cases asthe same are or may be dtered or
changed by the Laws and ordinances of this Province).”
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Therightsembodiedinthe Act of 1639, spedificaly theright to the benefits of the common law of England,
arepresently embodied in Artide5 of theMaryland Declaration of Rights, origindly enactedin August
1776. Article5 states, in relevant part:

“the Inhabitantsof Maryland are entitled to the Common Law of England,

and thetria by Jury, according to the course of that Law, and to the

benefit of such of the English Satutes asexisted on the Fourth day of July,

seventeen hundred and seventy-sx; and which, by experience, havebeen

found applicableto their local and other circumstances, . . . subject,

nevertheless, to the revision of, and amendment or repeal by, the

Legidature of this State.”

Although theinhabitants of Maryland are entitled to the common law, that law issubject to
modification by legidative acts or by decisonsof this Court. Popev. Sate, 284 Md. 309, 341, 396
A.2d 1054, 1073 (1979). See Bowdenv. Caldor, 350 Md. 4, 27, 710 A.2d 267, 278 (1998), and
casestherecited. Thecommon law rulethat court proceedings, records, and documentsare opento the
publicisfully goplicablein Maryland except to the extent that the prind ple has been modified by legidative
enactmentsor decisonsby thisCourt. Consequently, thetria judgeinthe Quarlesproceeding could
properly have closed the courtroom and issued the sedling order only if authorized by statutes, rules
promulgated by thisCourt, or decig onsof thisCourt modifying thecommon law principleunder specified
circumstances.

Inthecrimind context, thisCourt hashd d that acrimind defendant’ srighttoafair trid may serve
asabassfor confidentiaity orders. See Colbert, 323 Md. 290, 593 A.2d 224; News American v.

Sate, supra, 294 Md. 30, 447 A.2d 1264. Moreover, wherethereisan important privacy interest at

dake, theMaryland Generd Assambly hascreated exemptionsto the common law principle of openness.
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For example, Code (1974, 1998 Repl. Vol., 1999 Supp.), 8 3-812(e) of the Courts and Judicial
ProcesdingsArtide, parmitsthecourt to* exdudethegenerd public’ from*any procesdinginwhichachild
isaleged to bein need of supervision or assistance or to have committed addinquent act ....” See
Baltimore Sun Co. v. Sate, 340 Md. 437, 447, 667 A.2d 166, 171 (1995) (“Courts may close
juvenile proceedings to the public in instances where closure would be impermissible in other court
proceadings.”) Courtsare authorized to dose hearings and issue orders sedling court recordsin crimina
investigations, Maryland Rule4-642, attorney discipline hearings, Rules 16-704 and 16-718, and when
necessary to presarve trade secrets, Code (1975, 2000 Repl. Vaol.), 8 11-1205 of the Commercid Law
Artidle. Inaddition, court orderssedling recordsare authorized in adoption and guardianship procesdings,
Rule9-112, and juvenile proceedings, Rule11-121. Certainrecordsare presumed confidentid by Setute,
such as medicd records, Code (1982, 1994 Repl. VVal., 1999 Supp.), 8§ 4-302 of the Health-Generd
Article, court records pertaining to achild, Code (1974, 1998 Repl. Val.) § 3-828 of the Courts and
Judicia ProceedingsArtide, and reportsand records of child abuse and neglect, Code (1984, 1999 Repl.
Vol., 1999 Supp.), 8 5-707 of the Family Law Avrticle.

No gatute, rule, or decison by this court modifying the common law, which would authorize the
courtroomclosng or therecord seding ordersin thiscase, hasbeen brought to our atention. Furthermore,
weareaware of no such satute, rule, or decison. Accordingly, thecommon law principlethat court
proceedings, records, and documents are open to the public was fully applicable in this case.

Toraterate, wehavedearly recognized, asameatter of Maryland commonlaw, the“ public’ sright
of open accessto courtrooms,” aswd| asthe“right to ingpect and copy judicid records and documents.”

Colbert, 323 Md. at 300, 305, 593 A.2d at 229, 231. See CraigVv. Harney, 331 U.S. 367, 374, 67
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S.Ct. 1249, 1254, 91 L.Ed. 1546, 1551 (1947). (“What transpiresin the courtroom is public property,”
for“[t]hereisno gpedid perquisteof thejudiciary which enablesit, asdistinguished from other inditutions
of democratic government, to suppress, edit, or censor eventswhichtranspirein proceedingsbeforeit.”)
The Circuit Court inthe case a bar conducted abaancing test, holding that The Sun’ sright of accessto
court proceedings and court documents was outweighed by two “compelling interests,” namely the
governmental interest in encouraging settlement, and the privacy interestsof the Quarlesplaintiffs.
Nevertheless, no statute, rule or common law principle authorized such abalancing test under the
circumstances of thiscase. The Circuit Court erred by closing the courtroom and sealing the record.

1.

The partiesto the Quarles case argue that The Sun’ smation to intervene was moot, and for this
reason, was properly denied by thetria court. They contend that, because the plaintiffs had aready
dismissed their damsagaing the City a thetime The Sun’ smotion wasfiled, the* action had terminated”
under Maryland Rule 2-506(a), and “ therewasno existing clam|eft to beadjudicated.” (Respondent’s
brief at 14).

Maryland Rule 2-506(a) atesthat “aplantiff may dismissan actionwithout leaveof court . . . by
filing adipulaion of dismissal Sgned by al partieswho have gppeared inthe action.” Inthe cased bar,
theparties' stipulation of voluntary dismissal wasnot entered until February 16, 1999, more than two
weekséafter the Court received The Sun' sl etter, treated by the court asamoation tointervene, on January
27,1999, Inaddition, the court order sedling therecord of settlement, which wasissued on January 26,
1999, wasnot entered on the docket until February 3, 1999. Moreover, the order mandated theat judgment

would not be entered until 40 days had passed, unless a notice was filed that court approval of the
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settlement would bedenied. Find judgment wasnot entered until June21, 1999, dmost fivemonthsafter
The Sun’s motion wasfiled. Contrary to the City’ s argument, it is clear that the action had not
“terminated” when The Sun’s motion was filed.

Evenif theparties dipulaion of dismissa and/or find judgment had been entered prior to thefiling
of The Sun’ smotion to intervene, however, theappellees argument iswithout merit. Thetrid judge
closed the courtroom immediately upon request by the parties, and seded the court record within 24 hours
thereefter. The court did not dlow any timefor potentid objectionsfrom members of the generd public
or themedia. Consequently, the Circuit Court’ sactionsconflicted with this Court’ sopinionin Colbert,
323 Md. at 300, 593 A.2d at 228-229, where Chief Judge Murphy stated for the Court:

“A oourt’ scase by case determination concerning whether conditionsare
present which permit [courtroom] dosurerequiresthat representatives of
the pressand the generd public *“ be given an opportunity to beheard on
the question of excluson.”” Globe, supra, 457 U.S. at 609 n.25, 102
S.Ct. at 2621 n.25 (quoting Gannett Co. v. De Pasguale, 443 U.S.
368, 401, 99 S.Ct. 2898, 2916, 61 L.Ed.2d 608 (1979) (Powell, J.
concurring)).

“ Adequate public disclosure of amotion for closureis particularly

important because, without it, the public’ s right of open access to
courtroomsmight not beassarted by partiesto aparticular proceeding.”

In the present case, thetria judge did not afford The Sun, or any other member of the public, timeto
object to closure before the rulings on January 25 and 26, 1999, that the proceedings would be closed
and the record sealed.

Whenacourt restrictspublic accessto judicd prooesdings or documents, Maryland law authorizes
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anewspaper to intervenefor thelimited purpose of challengingtherestrictionsaslong asit actswith
reasonable promptness. See Baltimore Sun v. Colbert, supra, 323 Md. 290, 593 A.2d 224
Buzbee v. Journal Newspapers, 297 Md. 68, 465 A.2d 426 (1983); News American v. Sate,
supra, 294 Md. 30, 447 A.2d 1264. Inthe present case, The Sun acted promptly. Although the
underlying tortissuesand theissue of dosing the courtroom may have become moat, thedispute over the
court’s order sealing the record remains a live controversy.
V.

In case number 97, The Sun requested that the City Solicitor’ soffice disclosethetermsof the
settlement in the Quarles case. The Public Information Act, Code (1984, 1999 Repl. Val.), § 10-
615(2)(iv) of the State Government Article, however, prohibitsacustodian of apublic record from
disclosing therecord if disclosurewould be contrary to “an order of acourt of record.” When the City
Solicitor’ soffice denied The un’ srequest for disclosure of theterms of the settlement, and whenthe
Circuit Court upheld that denia, there existed the order in the Quarles case sedling the record of the
settlement. Weshall assume, arguendo, that the order sedling therecord inthe Quarlescaserequired

the City Solicitor sofficeto deny, under § 10-215(2)(iv), The Qun’ s Public Information Act request.

1 TheJanuary 26, 1999, order in the Quarles case smply provided “thet the Order pertaining to the
settlementishereby SEALED.” Theorder did not imposeaconfidentidity requirement upon the parties.
Thematter of confidentidity was based entirdy upon the agreement among theparties Courtsgenerdly
take the position that the requirements of a public information statute cannot ordinarily be circumvented by
agreements between the government officials and others. See, e.g., Anchorage School District v.
Anchorage Daily News, 779 P.2d 1191 (Alaska 1989); Des Moines School District v. Des
Moines Register, 487 N.W.2d 666 (lowa 1992); Dutton v. Guste, 395 So.2d 683 (La. 1981); Guy
Gannett Publishing Co. v. University of Maine, 555 A.2d 470 (Me. 1989); The Morning Call,
Inc. v. Lower Saucon Township, 156 Pa. Commw. 397, 627 A.2d 297 (1993); Daily Gazette Co.

(continued...)
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Upon this assumption, the Circuit Court did not err in upholding the denial by the City Solicitor’s offic
Nonethdess, wearetoday reversang the order sedling the record in the Quarlescase. Uponthe
Issuance of our mandatein that case, therecord will no longer be sealed, and theterms of the settlement
contained in that record will beavallablefor ingpection by The Sun. AsThe Sunwill be ableto ingpect
the court record, presumeably the newspaper will have no need to obtain the sameinformation from the City
Solicitor’ s office. Consequently, the Public Information Act case would appear to be moot.
IN NO. 107, ORDERS OF THE CIRCUIT COURT
FOR BALTIMORE CITY DENYING
INTERVENTION AND SEALING THE RECORD

ARE REVERSED. COSTSTO BE PAID BY THE
APPELLEES.

INNO. 97, UDGMENT OF THE CIRCUIT COURT
FORBALTIMORE CITY VACATED, AND CASE
REMANDED TO THAT COURT WITH
DIRECTIONSTODISMISSTHEACTION ON THE
GROUND OFMOOTNESS. COSTSTOBEPAID
BY THE APPELLEES.

1 (...continued)
v. Withrow, 177 W.Va. 110, 350 S.E.2d 738 (1986). Because of our assumption for purposes of the
present case, we need not further explore thisissue.



