Baltimore Harbor Charters, Ltd. v. Frank Joseph Ayd, I11., No. 114, September Term, 2000.

[Labor and Employment — Scope of the Maryland Wage Payment and CollectionAct, Code, Lab. & Emp.
§3-501, et s2q., held: upholding purposes of statute that does not define term*“employeg’ asused therein
requires cong deration of factors derived from the law of agency concerning the right of the employer to
control the individud’s work, the nature of the work being performed by the individud, whether the
individud engages in an independently established trade, occupation, profession, or business, whether
employer suppliesingrumentdities, tools, and locationfor individua to performwork, who pays individud’s
wages, and whether individua has ownership interest in business, determination of status as an employee
under the statute must be made by thetrier of fact; employer mugt pay al wages conceded to be due to
the employee at time of terminationof employment regardl essof exi stence of abona fide digpute concerning

the total amount of wages due].



IN THE COURT OF APPEALS OF
MARYLAND

No. 114

September Term, 2000

BALTIMORE
HARBOR CHARTERS, LTD.

FRANK JOSEPH AYD, IlI

Bel, CJ.
Eldridge
Raker
Wilner
Cahdl
Harrdl
Battaglia,

Opinion by Battaglia, J.

Filed: September 12, 2001

Petitioner Bdtimore Harbor Charters, Ltd. chdlenges the decison of the Court of



Specia Appeds, Baltimore Harbor Charters v. Ayd, 134 Md. App. 188, 759 A.2d 1091
(2000), which ordered a new trid on the issue of whether BHC violated the Maryland Wage
Payment and Collection Law, Maryland Code,8 3-501, et seq. of the Labor and Employment
Artide (1991, 1999 Repl. Vol.), with regard to a former employee and former shareholder of
BHC, respondent Frank Joseph Ayd, 111 (hereinafter “Ayd”).

|. Facts

In 1983, Ayd, who had a long-sanding interest in boating and mechanics, purchased
Summer Flight, a fifty-three foot Pacemaker boat. After a five year period of repair and
restoration, Summer Flight findly received certification by the United States Coast Guard,
permitting it to be used in a charter boat busness in the Batimore and Annagpolis area.  In
1989, Ayd and a friend, Suzanne Edwards, formed Bdtimore Harbor Charters, Ltd. (“BHC”),
to which Ayd's new wife, Carol, acceded as a shareholder and board member in 1991. In the
sane year, pursuant to an informa action of the Board of Directors of BHC, Ayd was
“employed to perform manegement and conaulting services on a part-time bass for the
Corporation in condderation of the sum of $200.00 per month, payable monthly until
terminated by him or the Corporation on ninety (90) days notice.”

By 1993, the Ayds began divorce proceedings, precipitating an effort to sdl their
respective interests in BHC.  Additionally, Edwards had resolved to leave BHC. During the
same period, Robert Berman, a high school friend of both Ayd and his brother, was attempting
to explore new invetment opportunities. He purchased dl of the outdanding shares of

common stock of BHC from Ayd, Carol Ayd, and Suzanne Edwards for approximately $3,500.
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The purchase of the common stock of BHC, however, did not include use of Ayd's boat,
Summer Flight, in the charter boat business.

In the Spring of 1994, Berman purchased a seventy-five foot yacht, The Wrecking
Crew, for $365,000 from a boat deder in Fort Lauderdale, Florida, to be used in BHC. Ayd
organized and performed substantia improvements to The Wrecking Crew, later renamed The
Royal Blue, in order to bring the vessd within the appropriate standards for Coast Guard
certification and prepareit for use in the charter business,

After the purchase of the stock of BHC, Berman became Vice President of BHC,
named Ayd as Presdent and Treasurer of the company, and made Rita O’ Brennan, Ayd's sdter,
the Corporate Secretary. Throughout the trangtion of ownership of BHC, Ayd continued to
peform the same managerid and consulting functions he had performed for BHC since the
time of the company’s formation in 1989. From the winter of 1994 until August of 1996, Ayd
was the sole sgnatory on BHC's checking account. Berman, however, believed that during this
time period he was dso an authorized user of the account.

Both BHC and Ayd agreed that from the time Berman purchased BHC in February 1994
to the day Ayd resgned from the corporation, Ayd was entitled to compensation in the amount

of a $200 captain’'s fee per charter and a $200 per month administrative fee! Ayd, however,

! In Jly 1992, Ayd, his wife, and Edwards signed a document entitled “Informal Action
of the Board of Directors of Badtimore Harbor Charters, Ltd.,” which provided in rdevant part
asfollows

“Further Resolved: that Frank J. Ayd, Il is hereby employed to perform
management and conaulting service on a pat-time bass for the Corporation in
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asserted that pursuant to an “Informa Action of the Board of Directors of Bdtimore Harbor
Charters, Ltd.,” which was memoaridized on February 25, 1994, he was to be paid the sum of
$576.92 per week for management, consulting and other services, as wdl as for performing
his functions as President and Treasurer of BHC.?  The origind executed document, which was
to be placed in the minute book of the corporation folowing its execution, was not located at
the time of trid in this matter. Berman maintained that the informa action of the board on

February 25, 1994 never took place. A copy of the executed document was produced by Rita

condgderation of the sum of $200.00 per month, payable monthly until
terminated by him or the Corporation on ninety (90) days notice.”

This agreement referring to the $200.00 per month administrative fee to be paid to Ayd for his
“management and consulting services’ remained in effect a the time Berman purchased BHC.
The parties dso had an ora agreement, which is not in dispute, concerning Ayd's entitlement
to afee of $200.00 per charter trip that he captained.

2 The informd action of February 25, 1994, sgned by Berman, Ayd, and O’ Brennan
declared:

“The underdgned, condituting the members of the Board of Directors
of Bdtimore Harbor Charters, Ltd., (BHC), a Maryland Corporation, in
accordance with Section 2-408(c) of the Corporations and Associations Article
of the Annotated Code of Maryland, do hereby take the actions below set forth,
and to evidence thar waiver of any right to dissent from such actions, do hereby
consent asfollows:

RESOLVED: that Frank J. Ayd, Ill is hereby employed by BHC to perform
management, conaulting, and such other services as the Board of Directors may
direct, and to sarve as Presdent of BHC, in consderation of the sum of
$576.92 per week, payable weekly until terminated by him or the Corporation
on ninety (90) days notice.

The above resolution constitutes the Informa Action of the Board of Directors of
Baltimore Harbor Charters, Ltd., as of the 25" day of February, 1994.”
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O’ Brennan pursuant to a BHC subpoenain November of 1997.3

Under the terms of the informa board action of February 25, 1994, Ayd did, in fact,
receive dx payments of the $576.92 sdary for his services in the winter of 1994. BHC,
however, did not have an adequate cash flow thereafter, which resulted in Ayd being paid only
gooradically for his adminidrative services and captain's fees and not recaving any further
payments of the $576.92 weekly sdary.

In March of 1994, Ayd's boat, Summer Flight, which aso served as his residence, had
to go into drydock for repairs. Berman gave Ayd permission to stay onboard The Royal Blue,
because Ayd was without funds and needed a place to live Pursuant to this ora arrangement,
Ayd designed and bult smdl living quarters onboard The Royal Blue. Berman never objected
to the modifications made by Ayd to The Royal Blue, nor did he ask Ayd for payment for living
on the boat. At trid, however, Berman asserted that Ayd's resdence on The Royal Blue served
asaform of compensation for his services.

BHC continued to experience financia difficulties throughout 1995 and 1996. In
Augus of 1996, Ayd recelved a letter from Berman explaning that Berman would be taking
over the finandd operation of BHC. Berman dated that he began asking Ayd for the
company’s books in the Spring of 1996, but percelved that Ayd was stdling him by not turning

them over. Ayd asserted that prior to recelving the August 1996 letter, he receved no

3 In addition to the various agreements concerning Ayd's sdary, the parties dso had an
oral agreement by which Berman sublet a boat dip at Tindeco Wharf from Ayd for $430.00
per month for The Royal Blue.

-4-



indication that Berman was displeased with his work for the company. In late August of 1996,
Berman closed the exiding bank accounts for BHC and opened a new account without Ayd as
adgnatory.

After futle attempts to resolve thar differences, Ayd sent a letter to Berman on August
26, 1996, indicating that if the two could not arive a a mutud agreement by September 9,
1996 at 9:00 pm regarding the future of Ayd's podtion in the company, then Ayd would resign
from BHC. The parties had one meeting to discuss Ayd's continued employment with BHC,
with the issue of Ayd's sdary being a point of contention. The parties falled to reach an
agreement, and Ayd terminated his employment with BHC, as promised, on September 9,
1996. When he left BHC, Ayd took with him his persond effects, tools and other beongings
which he had brought onto The Royal Blue from his boat, Summer Flight, as wdl as materids
he had ingdled onto The Royal Blue from Summer Flight so that The Royal Blue could use
the boating dip Ayd rented for Summer Flight.

On dly 9, 1997, Ayd sued BHC in the Circuit Court for Batimore City, dleging breach
of contract, quantum meruit, unjust enrichment, and a clam for unpaid wages in violation of
the Maryland Wage Payment and Collection Act, (the “Wage Act’), Md. Code, Lab. & Emp.
8§ 3-501 et seq. (1991, 1999 Repl. Vol.). The complaint aleged that Ayd had only been paid
a tota of $9,861.55 in sdary and adminigrative fees during the period of February 1994 to
September 9, 1996. He dleged that he was entitled to payment of the $576.92 weekly sdary
as specified in the informd action of the board, as well as unpaid tip fees of $40.00 (twenty

percent of the crew fee) per charter trip that he captained. Ayd sought a total of $81,187.28
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in unpaid wages under his breach of contract clam, treble damages totding $243,561.84 under
the Wage Act, and $300,000 on his dams of unjugt enrichment and quantum meruit. BHC
filed a counterclam againgt Ayd dleging breach of a fiduciary duty, converson, and trespass
to chattels.

On January 13, 1999, a four-day jury trid began. At the close of Ayd's case-in-chief,
both Ayd and BHC presented motions for judgment pursuant to Md. Rule 2-519 (1999), which
were denied, with the exception of BHC's motion regarding Ayd's clams under the Wage Act.
The trid court reserved decison on the Wage Act clam. Prior to ingtructing the jury, the tria
judge ruled on the reserved issue and dismissed Ayd's clam under the Wage Act, stating as
follows

Alrignt [sic]. The Court is going to dismiss the Count. It's
in the Court’s view that the statute was not designed to cover the
gtuation as outlined in the Pantff's case The datute
contemplates (1) a regular pay period, (2) where an employee is
generdly pad bi-weekly, and (3) in check or currency. In a light
most favorable to the Plaintiff, the facts in this case show, that
there was no regular pay periods. The Defendant controlled the,
excue me. The Pantiff controlled the Defendant’s accounts up
to and induding the date, in 1996, when the Defendant took over
the books. He had the, he being the Paintiff, had the control to
write payroll checks himsdf and to pay himsdf whenever the
cash was avalable. His testimony is that he voluntarily deferred
during the time that he worked with Baltimore Harbor Charters,
did not take any commissions or tips which may have been due
him, voluntarily. The only thing of vaue tha was consstently
used during the period of 1994 to 1996 was a place to stay. That
is the charter boat itdf, and it is the view of this Court that these
are not the facts, the types of dtuations that were covered by the
wage and hour law. Theefore, I'm going to dismiss Plantiff's
Count I1.



The jury returned a verdict in favor of Ayd on his breach of contract clam and unjust
enrichment daim, awarding hm $76,099.33 on each count. The jury returned a verdict in favor
of BHC on the breach of fiduciary duty claim in the amount of $4,000.00.

In response to the jury award, BHC filed a motion for a new tria, judgment
notwithstanding the verdict, and remittitur. A hearing was held on the motions on February 26,
1999. The trid judge ruled that she would grant a new trid unless Ayd agreed to accept a
remittitur reducing the jury award to $66,237.78. On March 5, 1999, Ayd accepted the
remittitur.

Thereafter, BHC filed an appead and Ayd filed a cross-apped with the Court of Specia

Appeds* Ayd argued, inter alia, that the trid court erred as a matter of law in dismissing his

4 In the Court of Specia Appeds, BHC argued that the Circuit Court for Bdtimore City
erred in denying its motion for a judgment notwithstanding the verdict based on BHC's falure
to renew its motion for judgment at the close of al evidence. 134 Md. App. 188, 196, 759
A.2d 1091, 1095 (2000). BHC dso argued that the trid court erred by failing to credit the full
amount of money shown on Ayd's W-2 forms against the jury’s award on Ayd's breach of
contract dam in ordering the remittitur. 1d. at 203, 759 A.2d a 1099. BHC aso challenged
the trid court’s decision to admit a photocopy of the Informa Board Action of February 25,
1994 in evidence. Id. at 211, 759 A.2d a 1103. In his cross-gpped, Ayd chdlenged the trid
court’s decison to order a remittitur, and to dismiss his clam under the Wage Act. Id. at 193,
759 A.2d at 1093.

The Court of Specid Appeds held tha the tria court did not er in denying BHC's
motion for a judgment notwithstanding the verdict. 1d. at 198, 759 A.2d at 1096. With regard
to both parties issues concerning the remittitr, the Court of Specia Appeals affirmed the
trid court. Id. at 199, 759 A.2d at 1096.

The copy of the Informd Board Action of February 25, 1994 had been admitted in a
group of corporate records without objection by counse for BHC. BHC objected to
submisson of the copy to the jury, and the trial court overruled the untimely objection. The
Court of Speciad Appeds affirmed the trid court’s decison. Id. a 216, 759 A.2d a 1106. It
remanded the case for a determination solely on Ayd's dam under the Wage Act. Id. at 211,
759 A.2d at 1103.
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dam for treble damages for BHC's violation of the Wage Act. In a reported decision,
Baltimore Harbor Charters, Ltd. v. Ayd, 134 Md. App. 188, 759 A.2d 1091 (2000), the Court
of Specid Appeds held that, “adminidtrative, executive, and professona employees, who
under the Act may be pad irregulaly or less frequently than the standard two-week pay period,
are entitled to prompt payment of wages upon termination in accordance with section 3-505,
and are ettitled to the enforcement remedies provided in section 3-507.1." Id. a 208, 759
A.2d at 1101.

BHC filed a Petition for Writ of Certiorari pursuant to 8 12-203 of the Maryland Code,
Courts and Judicid Proceedings Article (1974, 1998 Repl. Vol.) and Maryland Rule 8-301
(2001), aguing that the tria court properly dismissed Ayd's clam under the Wage Act. We

granted the petition and issued a writ of certiorari to consider that issue® We hold that the trid

Although a plantiff who accepts a remittitur would ordinarily be barred from seeking
gopellate review, see Kneas v. Hecht Company, 257 Md. 121, 123-24, 262 A.2d 518, 520
(1970), 8 12-301 of the Courts and Judicial Proceedings Article of the Maryland Code (1974,
1998 Repl. Vol.) states that “a plantff who has accepted a remittitur may cross-appeal from
the find judgment” When BHC appeded the judgment of the Circuit Court to the Court of
Specid Appeds, it opened the door for Ayd's cross-apped on the Wage Payment and
Collection Act. See Surratt v. Prince George's County, 320 Md. 439, 461, 578 A.2d 745,
756 (holding that “a plantff who has accepted a remittitur may cross-appeal if the defendant
in the case has noted an apped, a least when the plaintiff has not accepted payment of the
reduced judgment and filed an order of satisfaction”). Although Ayd accepted the remittitur,
Ayd never received payment on the judgment and did not file an order of satisfaction in this
case.

5 BHC presented the following questionsiin its Petition for Writ of Certiorari:
1 Did the Circuit Court properly dismiss the employee's clam under the Wage
Collection Act?
2. Did the Circuit Court er in pemitting into evidence a crucid document

supposedly indicating a weekly sdary for the employee, which document was
chdlenged as a fdorication and which intidly was excluded from evidence,
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court erred as a matter of law in dismissing the Wage Act clam, and accordingly, we affirm
the decison of the Court of Speciad Appeds to reindate Ayd's dam under the Wage Act.
Therefore, we order that this case be remanded to the Circuit Court for Batimore City for a
trid on Ayd' s Wage Act clam.
II. Discussion
In the case sub judice, the trid court dismissed Count Il of Ayd's complaint, relating
to the Wage Act, by patidly granting BHC's motion for judgment. Pursuant to Md. Rule 2-
519(a), “A party may move for judgment on any or al of the issues in any action at the close
of the evidence offered by an opposing party, and in a jury tria a the close of al the evidence.”
We have explained the formdlities of the mation for judgment asfollows:
The issue traditiondly presented by such a motion is a
purely legd one — whether, as a matter of law, the evidence
produced during [the non-moving party’s] case, viewed in a ligt
mogt favorable to [the non-moving party], is legdly suffident to
pemit a trier of fact to find that the elements required to be
proved by [the non-moving party] in order to recover have been
established by whatever standard of proof is gpplicable. To frame
the legd issue, the court must accept the evidence, and al
inferences farly deducible from that evidence, in a ligt most

favorable to [the non-moving party]; it is not permitted to make
credibility determinations, to weigh evidence that is in dispute, or

because the employer’s tria counsel supposedly failed to object to the incluson
of this same item in another exhibit containing corporate documents, which
exhibit was admitted?

3. Did the Circuit Court err in faling to credit, against the revised judgment, the
ful amount represented by W-2 daements entered into evidence and
establishing wages paid to the employee?

This Court, however, limited the order granting the petition to consideration of Ayd's

clams under the Wage Act.
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to resolve conflicts in the evidence.
The Driggs Corp. v. Maryland Aviation Admin., 348 Md. 389, 402, 704 A.2d 433, 440
(1998).

In cases tried by a jury, a trid court entertaining a motion for judgment must view the
evidence and inferences to be made from the evidence in the light most favorable to the non-
moving paty. See Metromedia Co. v. WCBM Maryland, Inc., 327 Md. 514, 518, 610 A.2d
791, 793 (1992)(quoting Md. Rule 2-519(b)); Allstate Ins. v. Miller, 315 Md. 182, 186, 553
A.2d 1268, 1270 (1989); Impala Platinum Ltd. v. Impala Sales, Inc., 283 Md. 296, 327, 389
A.2d 887, 905 (1978). Therefore, in reviewing the trial court’s decison to grant BHC's
motion for judgment, we mus examine the elements of a cause of action under the Wage Act
to determine whether there were any disputed issues of materid fact or inferences to be made
therefrom which would alow a jury to conclude that Ayd was an employee of BHC entitled to
the protections of the Wage Act, and if so, whether Ayd would be entitled to receive treble
damages for a violaion of the Act dong with court costs and reasonable attorneys fees. See
Nelson v. Carroll, 355 Md. 593, 600, 735 A.2d 1096, 1099 (1999).

The centra component of both parties arguments before this Court, and the argument
which was dispodtive for the tria court's dismissd of Ayd's Wage Act clam, is whether Ayd
may properly be cdassfied as an employee of BHC entitled to protection under the Wage Act.
If Ayd is consdered an employee for purposes of the Act, BHC argues that Ayd would not be
entitlted to treble damages, attorneys fees, and costs in a successful action to recover his

unpaid wages since there was a “ bona fide dispute’ as to the amount of wages owed to Ayd at
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the time he resgned his employmet with BHC. The resolution of both arguments on this
issueisameatter of statutory interpretation.
A. Ayd’'s Status asan Employee of BHC
We begin the process of interpretation by examining the plan meaning of the words of
the datute to determine if it would be possble for a trier of fact to find that Ayd was an
employee of BHC. See Mid-Atlantic Power Supply Assn v. Public Service Comm'n of
Maryland, 361 Md. 196, 203-204, 760 A.2d 1087, 1091 (2000). The “definitions’ portion
of the Wage Act states as follows:
(@ In general. — In this subtitte the following words have the meanings
indicated.
(b) Employer. — “Employer” includes any person who employs an individud in
the State or a successor of the person.
(c) Wage. — (1) “Wage’ means dl compensation that is due to an employee for
employment.
(2) “Wage’ includes:
(i) abonus;
(i) acommisson;
(ii1) afringe benefit; or
(iv) any other remuneration promised for service.
Mayland Code, 8§ 3-501 of the Labor and Employment Artide (1991, 1999 Repl. Vol.). The
datute does not, however, contain a definition of the term “employeg’ as used therein.
Because the words of a statute cannot be given ful and complete meaning if viewed in
isolaion, we congder the statute as a whole rather than analyzing the components as separate
and diginct from one another, so as to not render any portion of the statutory scheme

“memningless, surplusage, superfluous or nugatory.”  Government Employees Insurance Co.

v. Insurance Comm’r, 332 Md. 124, 132, 630 A.2d 713, 717 (1993). As we have stated
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before,

“when we pursue the context of Satutory language, we are not

limited to the words of the dtatute as they are printed....\We may

and often must consder other externd manifestations or

persuasive evidence, including a bill’s title and function

paragraphs, amendments that occurred as it passed through the

legidature, its rdationship to earlier and subsequent legidation,

and other materia that farly bears on the fundamenta issue of

legidaive purpose or god, which becomes the context within

which we read the particular language before us in a given case”
Tipton v. Partner’s Management Co., 364 Md. 419, 435, 773 A.2d 488, 497-98
(2001)(quoting Kaczorowski v. Mayor & City Council of Baltimore, 309 Md. 505, 514-15,
525 A.2d 628, 632-33 (1987)(internal quotations omitted). When the words of the statute are
plan and unambiguous, “according to ther commonly understood meaning,” we need not look
to externd sources and our inquiry ends. Chesapeake Amusements, Inc. v. Riddle, 363 Md.
16, 28, 766 A.2d 1036, 1042 (2001)(quoting Chesapeake & Potomac Tel. Co. of Maryland
v. Dir. of Fin. for Mayor and City Council of Baltimore, 343 Md. 567, 578, 683 A.2d 512,
517 (1996)). We may adways consder, however, relevant case law, legidative history, and
other material concerning the drafting of the dtatute in order to understand the context in which
it was enacted. See Mayor & City Council of Baltimore v. Chase, 360 Md. 121, 131, 756
A.2d 987, 993 (2000)(“the resort to legidative history is a confirmatory process, it is not
undertaken to contradict the plan meening of the statute.”). It is important to understand the

“particular problem or problems the legidature was addressing, and the objectives it sought to

atan” with the creation of the Wage Act. Snai Hosp. of Baltimore v. Department of
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Employment and Training, 309 Md. 28, 40, 522 A.2d 382, 388 (1987).

In 1966, the Generd Assembly enacted the Wage Act, codified a Code, Art. 100, 8%4
(1957, 1966 Cum. Supp.), rdding generdly “to wage payment and collection, imposing
requirements as to the regularity, frequency and medium of wage payments and permissible
deductions therefrom; providing for pendties, and conferring enforcement duties and powers

on the Commissioner of the Depatment of Labor and Industry.” 1966 Md. Laws, ch. 686.°

6 The 1966 verson of the Maryland Wage Payment and Collection Law tates as follows:

@ Pay periods, payment on termination of employment. — All employers
engaged in the operation of any busness establishment shdl establish regular pay periods and
ddl pay sdaied employees, except executive, administrative, and professona employees,
and employees pad on an hourly rate at least once every two weeks or twice in each month.
Upon termination of employment an employee shdl be pad dl wages or sdaries due him for
work peformed prior thereto; such payment shdl be made to said employee, or to his
authorized agent, on or before the date on which he would have been paid for such work had his
employment not been terminated.

(b) Method of payment. — Payment of wages or sdaries shdl be in lawvful money
of the United States or check payable at face vdue upon demand in lawful money of the United
States.

(© Authorization to withhold part of wages or salaries, statement of gross wages
and deductions. — No employer shal withhold any part of the wages or sdaries of any
employee except for payrall, wage or withholding taxes or in accordance with law, without the
written and dgned authorization of the employee.  An employer, upon request of his employee,
shdl furnish the latter a written statement of the gross wages earned by the employee during
any pay period and the amount and purpose of any deductions therefrom.

(d) Penalty. — An employer who violates this section shdl be fined not less than
fifty dollars nor more than three hundred dollars.

(e Proceedings to enforce compliance with section. — The Commissioner of
Labor and Industry may require a written complaint of the violation of this section and, with
the written and sgned consent of an employee, may inditute proceedings on behalf of an
employee to enforce compliance with this section, and to collect any moneys unlawfully
withheld from such employee which shdl be paid to the employee entitled thereto.

Maryland Code, Art. 100, 8 94 (1957, 1966 Cum. Supp.)
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Thus, the enactment of the Wage Act gave the State the ability to litigate wage disputes on
behdf of private citizens who were suffering the ause of non-payment of wages from ther
employers.

The laws relating to Labor and Employment under the Wage Act were recodified in
1991 as pat of the genera code revison effort. The Overview to House Bill 1, which was
enacted as the Labor and Employmet Artide of the Mayland Code, described the revisons
asfollows

The god in reviang is to rewrite the law in a more clear and
concise manner without making any subgtantive changes. Where
there is clear legidative intent, inconsstent provisons are
reconciled, obsolete language is deleted, and gaps in the statute
are filled. Thus, while the language of a revison differs from the
derivative Satute, the legidative intent does not change.

The General Assembly amended the relevat portions of the Wage Act as to include the
definitions of § 3-501, supra, aswel asthefollowing:

§ 3-502. Payment of wage.

(&) Pay periods.

@ Each employer:

0] ghall st regular pay periods, and

(i) except as provided in paragraph (2) of this subsection, shal pay
each employee a least once in every 2 weeks or twice in each
month.

2 An employr may pay an adminidrative, executive, or
professona employee less frequently than required under
paragraph (1)(ii) of this subsection.

(b) Paydays. If the regular payday of an employeeisa
nonworkday, an employer shal pay the employee on the
preceding workday.

(© Form of payment. — Each employer shdl pay awage:

@ in United States currency; or

2 by a check that, on demand, is convertible a face value into
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United States currency.

(d) Effect of section. This section does not prohibit the direct
deposit of the wage of an employee into a persond bank account
of the employee in accordance with an authorization of the
employee.

§ 3-505. Payment on termination of employment.

Each employer dhdl pay an employee or the authorized

representative of an employee dl wages due for work that the

employee performed before the terminaion of employment, on

or before the day on which the employee would have been pad

the wages if the employment had not been terminated.

1991 Md. Laws, ch. 8, 8§ 2, codified a Maryland Code, 88 3-502 and 3-505 of the Labor and
Employment Article (1991).

Although the Act provided for public sanctions agangt employers who faled to pay
employees wages for the work which they had performed dready, budgetary condrants in
1991 rendered State enforcement of the Act a virtuad nullity. See Hearings on H.B. 1006
Before the House Economic Matters Committee, Floor Report. It then became necessary for

the General Assembly to revigt the Wage Act and fashion a new remedy for employees to

obtain the wages owed to them by their employers.’” In 1993, the General Assembly amended

! The Fiscal Note for House Bill 1006, dated March 1, 1993, contained the following
Satement:

“The Wage Payment and Collection Law was enforced by the
Employment Standards Service of the Divison of Labor and
Industry. However, dl funding for the Employment Standards
Service was diminated on November 1, 1991, which in turn
dimnaed the Comissoner of Labor's adlity to investigate
complaints and determine whether the Law had been violated.
Because the Law did not give employees the option of bringing
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the Wage Act to provide employees with a private cause of action against employers for falure
to pay wages owed to the employee upon termination of the employment relationship. 1993
Md. Laws, ch. 578. The statute, effective October 1, 1993, States:.

@ In general. —  Notwithstanding any remedy avaldble

under 8 3-507 of this subtitle, if an employer fals to pay an

employee in accordance with 8 3-502 or § 3-505 of this subtitle,

after 2 weeks have eapsed from the date on which the employer

is required to have paid the wages, the employee may bring an

action againgt the employer to recover the unpaid wages.

(b) Award and costs. — If, in an action under subsection (a)

of this section, a court finds that an employer withheld the wage

of an employee in violation of this subtitte and not as a result of

a bona fide dispute, the court may award the employee an amount

not exceeding 3 times the wage, and reasonable counsd fees and

other costs.
Maryland Code, § 3-507.1 of the Labor and Employment Article® Writing for the Court in
Battaglia v. Clinical Perfusionists, Inc., 338 Md. 352, 658 A.2d 680 (1995), Judge Rodowsky
noted that the treble damages, costs and fees provisons of 8§ 3-507.1 provide greater
incentives for employers to pay employees infull for services rendered than the common law
causes of action in quantum meruit or breach of contract. See id. at 358-59, 658 A.2d at 683.

The primary agument raised by BHC is that the trid court properly dismissed Ayd's

dam under the Wage Act because Ayd was not an employee of BHC, but rather, an officer and

action aganst their employer, employees have had to rely on
genera datutes relating to contract disputes.  This bill alows
employees to bring actions for violations of the Wage Payment
and Collection Law.”

8 The definitionsin § 3-501 were not amended or dtered.
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did not qudify for the Act's protections. In support of its argument, BHC notes that Ayd
sarved as the President and Treasurer of the corporation, acted in an executive capacity with
regard to the operation and activities of The Royal Blue, controlled the checkbook of the
company, and acted without the daly supervison of Mr. Berman.  In essence, Ayd could have
and should have pad himsdf. Additiondly, BHC asserts that in the absence of an actud pattern
of payment, Ayd cannot establish that he was an employee entitled to the protections of the
Wage Act.

As noted above, the Wage Act defines the term “employer” as used in the statute, but

does not provide a specific definition of an “employee”® BHC contends that as President and

o The term “employee” however, has been defined legidaively in various forms
throughout the Mayland Code to fit the context in which it is used within a given piece of
legidaion. See Mayland Code, § 12-101 of the Busness Regulaions Artide (secondhand
precious metd object deders and pawnbrokers); 8 3-405 of the Commercid Law |
Artidelemployer lidbility for fraudulent endorsement by an employeg); § 15-601 of the
Commercid Law Il Aride (attachment of wages); 8 5-301 of the Courts and Judicia
Proceedings Article (local government tort clams act); 8§ 5560 of the Family Law Article
(child care fadlities); 8§ 9-101 of the Fnancid Inditutions Artide (savings and loan
associations); 8§ 15-302 of the Insurance Article (group hedth insurance plans); 8§ 15-1102 of
the Insurance Artide (franchise hedth insurance policies); 8 5.5-101 of the Labor and
Employment Article (railroad safety and hedth); 8 5-101 of the Labor and Employment Article
(occupationd safety and hedth); 8 5401 of the Labor and Employment Article (access to
information about hazardous and toxic substances); § 4-501 of the Labor and Employment
Artide (employment rights for public safety officers); 8 4-601 of the Labor and Employment
Artide (firefighters and emergency medical personnd); 8 17-201 of the State Finance and
Procedure Artide (public work contracts); 8 11-101 of the State Personnel and Pensions
Artide (employess of the University of Maryland System); § 31-101 of the State Personne
and Pensgons Artide (participation in Employees Systems); 8 6-102.1 of the Transportation
| Artide (Drug-free workplace programs for ports); 8 7-601 of the Transportation | Article
(labor contracts); Art. 24, § 1-107 (1957, 1998 Repl. Vol.)(residency requirements for county
or municipd employment); Art. 49B, 8§ 15 (1957, 1998 Repl. Vol.)(Human Reations
Commission); Art. 88B, § 2 (1957, 1998 Repl. Vol.)(state police department).
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Treasurer of the corporation, Ayd is properly classfied as an “adminidtrative, executive, or
professonal employee” as set forth in Md. Code, Lab. & Emp.8 3-502(a)(2), a classification
which BHC argues should somehow bar Ayd from the protections of the Wage Act's
provisons concerning payment upon termination of employment as set forth in § 3-505.
Section 3-502, however, rdates soldy to the frequency of payment to adminidrative,
executive, and professonal employees, it does not obviate the Act's protection for such
employees. As the Court of Specid Appeds noted in its decison below, “we may consder the
Legidaures explidt exception of ‘adminidrative, executive, or professond employees in
section 3-502 as evidence that the absence of a amilar exception in sections 3-505 and 3-
507.1 reflects the Legidaures intent that those provisons would cover al employees”
Baltimore Harbor Charters, Ltd. v. Ayd, 134 Md. App. a 209, 759 A.2d at 1102. We have
long applied the prindple of datutory condruction, “expressio unius est exclusio
alterius’the expression of one thing is the excluson of another. See Sanford v. Maryland
Police Training and Correctional Comm’'n, 346 Md. 374, 383, 697 A.2d 424, 428 (1997);
Biggus v. Ford Motor Credit Co., 328 Md. 188, 214, 613 A.2d 986, 999 (1992); Gay
Investment Co. v. Comi, 230 Md. 433, 438, 187 A.2d 463, 466 (1963); Johns v. Hodges, 62
Md. 525, 538 (1884). Thus, if the Generd Assembly had intended to exclude adminigtrative,
executive and professonal employess from the provisions of 88 3-505 and 3-507.1, or

otherwise limit the application of these provisons to that class of employees, it would have
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expressy done s0.2°

Because the Wage Act is dlent with regard to a definition of the word “employeg’ as
used in the datute, and the legidative history does not provide sufficient guidance as to the
scope and meamning of the term “employee” we will consder the legidative and interpretive
wisdom of other jurisdictions regarding andogous legidative themes. See Williams v. Mayor
& City Council of Baltimore, 359 Md. 101, 146, 753 A.2d 41, 65-66 (2000)(examining case
lav of other jurigdictions for factors to be conddered in degemining whether a “specid
rdaionship” exigs for tort daims arisng out of police action or inaction); Chevy Chase
Land Co. v. United Sates, 355 Md. 110, 124, 733 A.2d 1055, 1062 (1999)(considering
definitions of the ralroad term “right of way” as used in other jurisdictions for purposes of
interpreting parties rights under a deed).

In drafting the Wage Act, the Mayland General Assembly neither provided a definition
for the term “employee” as used in the statute, nor did it limt the potentid scope of the
teem.**  In addition to Maryland, forty-two sates and the Digtrict of Columbia have enacted

legidation concerning the payment of wages to employees upon terminaion of employment.'

10 For example, the Wage Acts of the Didrict of Columbia and Kentucky exempted
individuds employed “in a bona fide executive, administrative, supervisory, or
professiond capacity . . . .” Ky. Rev. Stat. Amn. § 337.010(2)(a@)2 (Michie 1995); D.C.
Code Ann. § 36-101(2) (1997).

Hu Webster's New World College Dictionary (4" Ed. 1997) defines employee as “a person

hired by another, or by abusinessfirm, etc., to work for wages or sdary.”

12 The fdlowing states have not enacted wage payment and collection legidation

comparable to the Mayland Wage Payment and Collection Act: Alabama, Arkansas, Florida,

Georgia, Missssippi, and Virginia
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A mgority of the jurisdictions provide a definition for the term “employeg’ as used in the
datutes®®  The remaining jurisdictions use the word “employeg’ in their Statutes, but do not
provide specific definitiors for the term.* Many gaes incdude a broad definition of
employee, such as “any person suffered or permitted to work by an employer.” See e.g. Conn.
Gen. Stat. § 31-71a(2) (1997). Even where a dtate has not provided a definition of employee

in the datute, the application of the dtatute may be limited through an exclusonary provision.

13 Ariz. Rev. Stat. Ann. § 23-350 (West 1995); Colo. Rev. Stat. Ann. § 8-4-101 (West
1994); Conn. Gen. Stat. § 31-71a (1997); Dd. Code Ann. tit. 19, § 1101 (1995); D.C. Code
Ann. § 36-101 (1997); Haw. Rev. Stat. § 388-1 (1993); Idaho Code § 45-601 (2000); 820 IIl.
Comp. Stat. 115/2-2 (West 1999); lowa Code Amn. 8§ 91A.2 (West 1996); Kan. Stat. Ann. 844-
313 (2000); Ky. Rev. Stat. Ann. 8 337.010 (Michie 1995); Me. Rev. Stat. Ann. tit. 26, § 626
(West 2000); Mass. Gen. Laws Ann. ch. 149, 8§ 148B (Lexis 1999); Mich. Comp. Laws Ann.
8§ 408.471 (West 1999); Mont. Code Ann. § 39-3-201 (1999); Neb. Rev. Stat. § 48-1229
(1998); Nev. Rev. Stat. Ann. § 608.010 (Michie 2000); N.H. Rev. Stat. Ann. § 275:42 (2000);
N.J. Stat. Ann. § 34:11-4.1(b) (West 2000); N.M. Stat. Ann. § 50-4-1 (Michie 2000); N.Y. Lab.
Law 8 190 (Consol. 1983); N.C. Gen. Stat. § 95-25.2(4) (1999); Ohio Rev. Code Ann. §
4111.01 (Anderson 2000); Okla. Stat. Ann. tit. 40, § 165.1 (West 1991); Or. Rev. Stat. §
652.210 (1999); R.I. Gen. Laws § 28-14-1 (2000); S.D. Codified Laws § 60-11-2 (Michie
1993); Vt. Stat. Ann. tit. 21, § 341 (2000); W. Va. Code § 21-5-1 (1996).

The Didrict of Coumbia and Kentucky statutory provisons define “employee” to
exempt any individud employed “in a bona fide executive, adminidreive, supervisory, or
professiona capacity . . . .” Ky. Rev. Stat. Ann. § 337.010(2)(8)2 (Michie 1995); D.C. Code
Ann. § 36-101(2) (1997).

14 Alaska Stat. § 23.05.140 (Lexis 2000); Cal. Lab. Code § 200 et seq. (West 2001); Ind.
Code Am. § 22-2-9-1 et seq. (Michie 1997); La Rev. Stat. Ann. 8 23:631 (West 1998); Minn.
Stat. Amn. § 181.13 (West 2001); Mo. Ann. Stat. § 290.110 (West 1993); N.D. Cent. Code 8
34-14-03 (1987); Pa. Stat. Ann. tit. 43, 8 260.1 et seq. (West 1992); S.C. Code Ann. 841-10-
10 et seq. (West 2000); Tenn. Code Ann. § 50-2-103 (1999); Tex. Lab. Code Ann. §861.014
(West 1996); Utah Code Ann. 8§ 34-28-1 et seq. (1997); Wash. Rev. Code §849.48.010 (2000);
Wis. Stat. Ann. § 109.01 et seg. (West 1997); Wyo. Stat. Ann. § 27-4-101 et seq. (Lexis
1999).
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See Utah Code Ann. 8§ 34-28-1 (1997)(excluding employees of the state or loca governments,
and household domestic service from the statutory provison concerning payment of wages at
separation from payroll).

Where a datute applies to “employees’ but fals to provide a definition for the term
“employee” the United States Supreme Court has recognized that this term may be interpreted
in harmony with the common-law diginctions observed between the tems employees or
agents, and those classfied as independent contractors. See Community for Creative Non-
Violence v. Reid, 490 U.S. 730, 739-40, 109 S. Ct. 2166, 2172, 104 L. Ed. 2d 811, 824
(1989). In the context of the doctrine of respondeat superior, we have stated that “we
definitely decided that the test in determining whether a person is a servant or an independent
contractor is whether the employer has the right of control over the employee in respect to the
work to be performed.” Henkelmann v. Metropolitan Life Insurance Company, 180 Md. 591,
599, 26 A.2d 418, 422 (1942)(citing Sate, to use of Boznango v. Blumenthal-Kahn Electric

Co., 162 Md. 84, 92, 159 A. 106, 109 (1932)). We have dso concluded that in the context

15 The Court further discussed its historicd andlyss and development of the construction
of the term “employeg’ in this context asfollows:

[The doctrine of respondeat superior] was founded on the
principle that “every man, in the management of his own afairs,
whether by himsdf or by his agents or servants, shdl so conduct
them as not to inure another; and if he does not, and another
thereby sustains damage, he shdl answer it.” Farwell v. Boston
& Worcester RR Corp., 4 Metc., Mass.,, 49, 55, 38 Am. Dec.
339, 340. The courts, however, have regarded the doctrine with
jedlousy and have confined it within limits as narow as ae
conggent with the true interests of society.  Wood, Master and
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of the former Mayland Workmen's Compensation Act, Maryland Code (1957, 1985 Repl.
Vol.), Art. 101, (repeded in its entirety by 1996 Md. Laws ch. 10, § 15), “[tlhe words
‘employer’ and ‘employee in the daute are equivdent to and synonymous with the words
‘magter’ and ‘servant.’” Brady v. Ralph Parsons Co., 308 Md. 486, 499, 520 A.2d 717, 724
(1987). We continued, asfollows:

.the test for determining the existence of an employer and

employee redationship under the Act is the same as the common

law rules for ascertaining the relation of master and servant. That

test inquires whether the employer has the rignt to control and

direct the savant in the peformance of his work and in the
manner in which the work is to be done. In adminigering this

Servant, 2d Ed., Sec. 277. In 1840 the courts in England began
to relax the doctrine by holding that it does not apply to
independent  contractors.  In 1869 the Court of Appeals of
Maryland, in an opinion by Judge Alvey, observed that the
doctrine had been modified by the English decisons, and hdd
that it is not gpplicable where the employee is “a contractor,
pursuing an independent employment, and by the terms of the
contract, is free to exercise his own judgment and discretion as
to the means and assgants that he may think proper to employ
about the work, exdusve of the control and direction, in this
respect, of the party for whom the work is being done.” Deford
v. Sate, to use of Keyser, 30 Md. 179, 203. In 1884 the Court
of Apped[s] sad that the theory upon which ligblity under the
doctrine is predicated is that the master is constructively present,
so that the negligence of the servant is the negligence of the
master. Adamsv. Cost, 62 Md. 264, 267, 50 Am. Rep. 211. In
1901 this Court stated that an essentiad dement of the relation of
meder and servant is that the master shdl have control of the
employment and dl of its detalls. Baltimore Boot & Shoe Mfg.
Co. v. Jamar, 93 Md. 404, 413, 49 A. 847, 850, 86 Am. St. Rep.
428.

Henkelmann v. Metropolitan Life Insurance Company, 180 Md. at 598-99, 26 A.2d at 422.
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test, we have edablished five criteria to consut for guidance.
These indude: (1) the power to sdect and hire the employee, (2)
the payment of wages, (3) the power to discharge, (4) the power
to control the employeg’s conduct, and (5) whether the work is
part of the regular business of the employer.

Id. (internd citations omitted).

The andyss employed by this Court in defining the term “employeg’ under the doctrine
of respondeat superior, and the factors emphasized in Brady have been discussed in the
context of Wage Act cdams in other jurisdictions. While none of the wage payment and
collection statutes of other jurisdictions contains the same language as Maryland's Wage Act,
Cdifornias daute does contan provisons dmilar in force and effect to the language
contained in the Maryland Act. See Cd. Labor Code § 200 et seq. (West 2001). Like the
Mayland Wage Act, Cdifornia does not define the term “employeg’ in its Statute, and it
defines the term “wages’ as “dl amounts for labor peformed by employees of every
description, whether the amount is fixed or ascertained by the standard of time, task, piece,
commisson bass, or other method of caculation” Ca. Lab. Code 8§ 200 (West 2001).
Regarding the termination of employment by an employer, the Cdifornia dtatute states that,
“If an employer discharges an employee, the wages earned and unpad at the time of discharge
are due and payable immediately.” Cal. Lab. Code § 201. Where an employee has resigned his
or her employment, the Cdifornia statute provides that, “If an employee not having a written
contract for a definite period quits his employment, his wages shdl become due and payable

not later than seventy-two hours theresfter, unless the employee has given seventy-two hours

previous notice of his intention to quit, in which case the employee is entitled to his wages at
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the time of quitting.” Ca. Lab. Code § 202.
In case law interpreting whether a person is an employee entitled to protection under
the Cdlifornia statute, the Superior Court of Cdifornia sated asfollows:

In determining whether one is an employee or an independent
contractor, the Cdifornia Supreme Court has adopted the test of
the Restatement of Agency, section 220: In determining whether
one who peforms services for another is an employee or an
independent  contractor, the most important factor is the right to
control the manner and means of accomplishing the result
desred. If the employer has the authority to exercise complete
control, whether or not that right is exercised with respect to dl
details, an employer-employee relationship exigts. Strong
evidence in support of an employment reaionship is the right to
discharge a will, without cause. Other factors to be taken into
consideration are (a) whether or not the one performing services
is engaged in a didinct occupation or busness; (b) the kind of
occupation, with reference to whether, in the locality, the work is
usudly done under the direction of the principd or by a specidist
without supervison; (c) the <kill required in the particular
occupation; (d) whether the principad or the workman supplies the
indrumentdities, tools, and the place of work for the person
doing the work; (€) the length of time for which the services are
to be performed; (f) the method of payment, whether by the time
or by the job; (g) whether or not the work is a part of the regular
busness of the principd; and (h) whether or not the parties
believe they are credting the rdationship of employer-employee.

Zaremba v. Miller, 169 Cd. Rptr. 688, 689 (Cal. App. Dep't Super. Ct. 1980)(internal

citations and quotations omitted).’® In gpplying these factors, the court emphasized that “the

16 As commonly used in modern datutes, the term “employeg” is analogous to the class

of person historically described or defined as a servant. See Restatement (Second) of Agency,
8 2, comment d.

Restatement (Second) of Agency, § 220 defines a servant as follows:
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most crucid congderation is the right to exercise complete control over the work, including
its details” 1d. We have gpplied with equd force, an emphass on the dement concerning the
master or employer’s right to control the work of the servant or employee in cases rdating to
other statutes and common-law causes of action. See Mackall v. Zayre Corp., 293 Md. 221,
230, 443 A.2d 98, 103 (1982); Gallagher's Estate v. Battle, 209 Md. 592, 602, 122 A.2d 93,
97-98 (1956).

Other jurisdictions have applied factors smilar to those used by the Cdifornia court

(1) A savant is a person employed to perform services in the
affairs of another and who with respect to the physica conduct in
the performance of the services is subject to the other’'s control
or right to control.
(2) In determining whether one acting for another is a servant or
an independent contractor, the following matters of fact, among
others, are considered:
(@ the extent of control which, by the agreement, the
master may exercise over the details of the work;
(b) whether or not the one employed is engaged in
adigtinct occupation or business,
(c) the kind of occupation, with reference to whether, in
the locdity, the work is usudly done under the direction
of the employer or by a specidist without supervison;
(d) the skill required in the particular occupation;
(¢) whether the employer or the workman supplies the
indrumentdities, tools, and the place of work for the
person doing the work;
(f) the length of time for which the person is employed,
(9) the method of payment, whether by the time or by the job;
() whether or not the work is a pat of the regular
business of the employer;
(i) whether or not the parties believe they are creating the
relation of master and servant; and
(j) whether the principd isor is not in business.
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in delermining the existence of an employer-employee relationship for purposes of wage
collection actions brought by former employees. See Cavic v. Pioneer Astro Industries, Inc.,
825 F.2d 1421, 1426 (10" Cir. 1987); Doherty v. Kahn, 682 N.E. 2d 163, 173 (lll. App. 1
Dig. 1997)(explaining that the statute does not apply to employees who are free from control
and direction over the performance of thar work); Lorentz v. Coblentz, 600 So.2d 1376, 1381
(La App. 1% Cir. 1992)(focusing on “sdlection and engagement, payment of wages, power of
dismisd, and control” in relving a person’s employment datus); Taylor v. Kennedy, 719
A.2d 525, 527-28 (Me. 1998)(applying common law “rignt to control” test to determine if
plantiff was an employee within the datute as set forth in Murray’'s Case, 154 A. 352, 354
(Me. 1931)); Cook v. Burke, 693 SW.2d 857, 861 (Mo. App. 1985)(finding plaintiff was an
employee where dthough she served in a management capacity, she had no ownership in the
busness and no share in the profits, and no “discretion to affect the general policy of the
business’).

The factors considered in this Court's opinions regarding the doctrine of respondeat
superior and condruction of the term “employeg’ under the principles enumerated in
Regatement (Second) of Agency, as wdl as the case law interpreting the term “employee”’
under the wage act datutes of other jurigdictions provide an appropriate framework for
determining whether an individud is an employee covered by the Mayland Wage Payment and
Collection Act. Such factorsinclude:

1 Whether the employer actudly exercised or had the right to

exercise control over the performance of the individud’ swork;
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Whether the individua’s service is either outsde al the usud
course of busness of the enterprise for which such service is
performed;

Whether  the individud is customarily engaged in an
independently established trade, occupation, profession, or
business,

Whether it is the employer or the employee who supplies the
indrumentdities, tools, and location for the work to be
performed;

Whether the individual recelves wages directly from the
employer or from a third paty for work performed on the
employer’s behdf; and

Whether the individud hdd an ownership interest in the business
such that the individud had the ability and discretion to affect the

generd policies and procedures of the business.

See Brady, 308 Md. at 499, 510, 520 A.2d at 724,730, Mackall, 293 Md. at 230, 443 A.2d at

103; Gallagher’s Estate, 209 Md. at 600-601, 122 A.2d a 97; Henkelmann, 180 Md. at 598-

99, 26 A.2d at 422; Restatement (Second) of Agency 82, comment d, and § 220.

On remand, there are many factud nuances for the finder of fact to consder in applying
these gx factors to determine whether Ayd should be classfied as an employee of BHC. Firg,

did Berman, as the Vice Presdent and sole shareholder of BHC have the right to exercise
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control over the performance of Ayd's work? The emphasis on the right to exercise control
is whether Berman could have exercised control over Ayd, not whether he actually did. |If
believed by the fact finder, testimony adduced by Ayd at tria supported the propostion that
throughout his ownership of BHC, Berman had the ability to direct and exercise control over
Ayd.

Second, did the services Ayd peformed for BHC, including but not limited to
adminidraive services, repairs, mantenance, saes, and captaning The Royal Blue fdl within
the usual course of operating a charter boat business? According to other evidence a trid, if
credited by the fact finder, Berman named Ayd as Presdent of BHC in order to give potential
customers the sense that they were deding with someone who had grester authority in the
operation of BHC. Acting in his capacity as Presdent, Ayd worked as a sdesman for BHC.
He adso performed dl necessary repairs and maintenance on The Royal Blue to prepare the
vess for charter trips.

The third factor concerns whether Ayd was customarily working in his own interest,
dbat dso beng beneficid to BHC. In other words, was his status smilar to that of an
independent  contractor? It is clear, if the testimony adduced at trid is accepted by the fact
finder, that Ayd was not an independent contractor.

The fourth factor asks, did Ayd use any of his own equipment in providing maintenance
for The Royal Blue, which dso served as his residence? There was testimony at trid indicating
that Ayd used some of his own equipment in reparing and mantaning The Royal Blue, ad
aso used a computer and software belonging to BHC in performing his bookkeeping and
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adminigretive functions.

In examining the fifth factor concerning the payment of wages, BHC argues that the
payments which it made to Ayd from the winter of 1994 until Ayd ceased working for BHC in
September 1996 do not auffice to establish a pattern of payment by which a finder of fact
could determine that Ayd was an employee of BHC entitled to the protections of the Wage
Act. We disagree. The facts of this case indicate that Ayd had received some payment for his
sarvices in the form of the monthly adminigrative sdary of $200.00, several payments of the
disputed weekly sdary amount of $576.92, and captain’s fees in the amount of $200.00 per
charter, dbet not on a regular schedule and not in the full amount owed for services
peformed. The Wage Act contains no provison which would exclude someone who is
otherwise an employee from statutory protection based on the employer’s failure to set regular
pay periods. See § 3-502. To follow BHC's argument that the absence of a regular pattern of
payment should preclude an individud from beng dasdfied as an employee would undermine
the protective purposes of the Wage Act by leaving those employees who suffer the most
egregious abuse of non-payment of wages by thar employers from ever recovering the money
owed to them for services rendered. See Edgewater Liquors, Inc. v. Liston, 349 Md. 803,
808, 709 A.2d 1301, 1303 (1998)(“we avoid construing a statute so as to lead to results that
are unreasonable, illogicd, or inconsgent with common sensg’)(citing Marriott Employees
Fed. Credit Union v. Motor Vehicle Admin., 346 Md. 437, 445, 697 A.2d 455, 459 (1997);
Frost v. State, 336 Md. 125, 137, 647 A.2d 106, 112 (1994); Holman v. Kelly Catering, 334

Md. 480, 487, 639 A.2d 701, 705 (1994); Kaczorowski, 309 Md. a 516, 525 A.2d at 633).
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BHC contends that Ayd is not entitled to the sdary which he should have been pad
during his employment with BHC because Ayd controlled the accounting books and checking
account for the corporation and refraned from paying himsdf a regular sdary. The testimony
a trid showed that Berman knew that Ayd had not been paid due to BHC's financid
dfficulties. As the busness rdationship between Berman and Ayd deteriorated during the
summer of 1996, Berman sought control of the checking account. When Ayd resolved to
terminate his employment with BHC, Berman had sole authority over the checking account.
Thus, when he It his employment with BHC, Ayd did not have the access by which to pay
himsdlf the money owed to him by the company.

The Missouri Court of Appeds examined an agument factudly dmilar to the payment
issues involved in the indant case in Cook v. Burke 693 SW.2d 857 (Mo. App. 1985). In
Cook, the former employee, who had been in charge of payroll and timekeeping as part of her
work responghilities, held her payroll checks for a period of three months with her employer’s
knowledge, because the busness experienced chronic financd difficulties leaving insufficent
funds in the busness's bank account to cover payment of her sdary. Id. a 859. When the
former employee was discharged, however, the Missouri court found that she ceased being
payroll manager, and became undble to pay hersdf the wages which she was owed; thus the
employer remained responsible for the payment of al wages due on the date of discharge. Id.
a 860-61. The reasoning applied by the Missouri court in Cook may be applied with equa
force and effect to the matter now before us. If a trier of fact concludes that Ayd is an

employee entitted to protection under the Wage Act, BHC cannot escgpe liability for the
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wages owed based on Ayd's conduct in refraning from teking his sdary during BHC's
protracted periods of financid ingability.

Hndly, under the sixth factor of the employee analyss, the trier of fact would have to
determine if Ayd did have an ownership interest in BHC which would have given him the ability
and discretion to affect the generd policies and procedures of the business. At trid, both
parties admitted that from February 1994 to September 9, 1996, Ayd hdd no ownership
interest in BHC whatsoever.

We hold, therefore, that the issue of whether Ayd was an employee under the Wage Act
was withhdd improperly from the jury by the trid court’ s dismissa.

B. Bona Fide Dispute

BHC's find contention is that the treble damages, atorneys fees and costs provisons
of 8§ 3-507.1 of the Wage Act do not apply to Situations such as the case at bar, where a bona
fide dispute exists between the employer and the employee. The exigence of a bona fide
dispute under § 3-507.1 is a question of fact left for resolution by the jury, not the trid judge.
See Admiral Mortgage v. Cooper, 357 Md. 533, 551, 745 A.2d 1026, 1035 (2000). In
Admiral Mortgage, we explained the definition and existence of a “bona fide dispute’ as
follows

All of the definitions articulated by the courts focus redly
on whether the party making or resisting the clam has a good
fath bads for doing so, whether there is a legitimate dispute over
the vdidity of the clam or the amount that is owing. The issue is
not whether a paty acted fraudulently; fraud is cetanly

inconsgent with the notion of “bona fide” or “good fath,” but it
is not required to edablish an absence of good fath. The
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quesion, dmply, is whether there was sufficient evidence

adduced to pemit a trier of fact to determine that [the employer]

did not act in good faith when it refused to pay... [the employes]...
Id. at 543, 745 A.2d at 1031.

In Admiral Mortgage, we aso explained that the existence of a bona fide dispute under
8§ 3-507.1 dffects whether treble damages, attorneys fees and costs may be awarded a the
discretion of the jury. Id. a 542, 745 A.2d at 1030-31. A jury may find that a bona fide
dispute existed between an employer and an employee over the amount of wages owed to the
employee a the time of termination of employment while dso finding that the employer owes
the employee money for services rendered. Ayd's recovery of the weekly sdary of $576.92,
however, is not dependant upon the exisence of a bona fide dispute between Ayd and BHC.
Id. at 541, 745 A.2d at 1030. A finding by the jury that a bona fide dispute existed at the time
of termination of employment ends any inquiry as to whether the employee would be entitled
to receive additional damages according to the provisionsof § 3-507.1.

At trid, both Ayd and Berman agreed that Ayd was to be paid $200.00 per month for
adminigrative services, and $200.00 each time he captained a charter trip on The Royal Blue,
but disputed that Ayd was owed a $576.92 weekly sdary. The datute clearly states that when
employment is terminated, employers mus pay employees “dl wages due for work that the
employee performed before the termination of employment” 8§ 3-505. Although BHC pad
the monthly adminidraive fee and captan’'s fees to Ayd on a more regular bass than the
contested $576.92 weekly sdary, BHC had not pad the undisputed amounts in full to Ayd a

the time of temination of employment. The falure to pay an employee wages conceded to
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be owed to him for work performed prior to the termination of his employment is a violation
of 8§ 3-505 of the Wage Act, regadless of which paty terminates the employment
arangement, and regardless of whether the termination was in violation of an employment
contract. See Battaglia, 338 Md. a 362-63, 658 A.2d a 685-86. The jury however, may
condder the employer’s ability to pay the disputed amount a the time of discharge in
determining whether the employer acted with good fath concerning the existence of a bona
fide dispute under § 3-507.1.

In addition, the “bona fide dispute’ provison of 8 3-507.1 contains no language which
would permit BHC to withhold the amounts it conceded it owed to Ayd. Thus, where an
employer alleges the existence of a bona fide dispute as to the total amount of wages owed to
an employee (in this case, the weekly sdary of $576.92) yet concedes that a certain amount
of wages are due (the $200.00 per month for administrative services and $200.00 per charter
trip that captained), the employer acts a his or her peril in faling to pay the conceded amount.
Even where the finder of fact agrees with the employer concerning the total sum owed, the
pendty provison of 8§ 3-507.1, which alows for an employee to be awarded up to three times
the amount of wages owed, will apply to those amounts which were not in dispute but for which
the employer failed to make timey payment upon termination as specified in § 3-505.

Based on certan facts the evidence presented at trid, it would be possble for a
reasonable trier of fact to conclude that BHC did not withhold payment of the wages owed to
Ayd a the time he terminated his employment as a result of a bona fide dispute. Matters of

witness credibility and a weghing of the facts to determine the existence of a bona fide dispute
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are properly left for resolution by the jury on remand.

Accordingly, we remand this case for a trid soldy on Ayd's dam under the Maryland

Wage Payment and Collection Law.

JUDGMENT OF THE COURT OF SPECIAL

APPEALS AFFIRMED IN PART AND

VACATED IN PART. CASE REMANDED TO

THE COURT OF SPECIAL APPEALS WITH

INSTRUCTION TO VACATE THAT PART OF

THE JUDGMENT OF THE CIRCUIT COURT

FOR BALTIMORE CITY DISMISSING

RESPONDENT’'S CLAIM UNDER THE

MARYLAND WAGE PAYMENT AND

COLLECTION ACT AND TO REMAND THE

CASE TO THE CIRCUIT COURT FOR A NEW

TRIAL OF THAT CLAIM IN ACCORDANCE

WITH THIS OPINION. COSTS IN THIS

COURT AND THE COURT OF SPECIAL

APPEALS TO BE PAID BY THE PETITIONER.
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