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Headnote:

Two separate complaints were filed against respondent. One complaint dealt with
regpondent’ s representation in acustody matter and the other complaint wasfiled by a
Judgein the United States Bankruptcy Court for the Digtrict of Maryland concerning
resoondent’ s representation of two separate bankruptcy cases. Wereferred the caseto
the Circuit Court for Frederick County to conduct an evidentiary hearing. InitsOpinion
and Order thecircuit court found that respondent violated MRPC 1.1, 1.3, 1.4, 8.1(a),
and 8.4(c) and (d). After our independent review of the record, we hold thet the circuit
court’ sfindings of factsand proposed conclusions of laws are supported by the record.
Respondent is suspended indefinitely with the right to gpply for readmission after Six
months.
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Bar Counsd, on behdf of the Attorney Grievance Commission (AGC), petitioner, and a the
direction of theReview Board, filed aPdtition for Disaplinary Action with this Court againgt Steven Robert
Cohen, Esquire, respondent,! pursuant to Maryland Rule 16-709. In the Petition, Bar Counsdl dleges
violationsof Rules 1.1, 1.3, 1.4, 1.5, 8.1, and 8.4 of the Maryland Rules of Professional Conduct
(MRPC), basad ontwo complaintsfiled against respondent. ThisCourt referred thematter to JudgeMary
Ann Stepler of the Circuit Court for Frederick County to conduct an evidentiary hearing in accordancewith
Maryland Rule 16-709(b). Anevidentiary hearing was conducted on April 26 and 27, 2000, and an
Opinion and Order with findings of factsand condusionsof law wasfiled on June 21, 2000, in accordance
with Maryland Rule 16-711(a). Judge Stepler found by clear and convincing evidencethat respondent
violated MRPC 1.1, 1.3, 1.4, 8.1(a), and 8.4(c) and (d).2 Pursuant to Maryland Rule 16-711, respondent
filed exogptionsto thefindings of fact made by Judge Stepler. Wehaveindependently examined therecord
and thetria court’sfindings. Based upon that review, we hold that the court’ sfindings of factsand
proposed conclusions of law are supported by the record inthiscase. Accordingly, we overrule
respondent’ sexceptions. We shall sugpend respondent indefinitdy, granting him permisson to gpply for

readmission after six months.

I. Facts
Asdgated, supra, thisdisciplinary action arose out of two complaints. One complaint wasfiled

by Y vonne Crespo, adlient that respondent was representing in acustody case. The second complaint

! Mr. Cohen was admitted to the Bar of this Court in September of 1981.

2 Prior to review by Judge Stepler, the AGC withdrew the dlegation of aviolation of MRPC 1.5
(Fees).



wasfiled by the Honoralle Duncan W. Keir after reoondent hed gppeared before Judge Keir representing
clients in two separate bankruptcy proceedings.

BC Docket No. 98-22-11-6
Complaint of Yvonne Crespo

Thereisevidencein the record, and Judge Stepler found that, on or around July 20, 1996, Ms.
Cresporecaved aleter from an attorney representing JaymesA. Hall, thefather of her minor child, which
informed Ms. Crespo that an ex parte emergency relief hearing was scheduled in the Circuit Court for
Frederick County for July 25, 1996. Along withtheletter, Ms. Crespo aso received aMotion for Ex
Parte Temporary Custody, aproposed Ex Parte Order granting immediate custody, aPetition for
Emergency Custody, and a financia statement of Jaymes Hall.

Ms. Crespo’ smother and brother sel ected respondent out of the tel ephone book and madean
gppointment for Ms. Crepo. At her initid meeting with respondent on July 23, 1996, Ms. Crespo gave
respondent the documents shereceived inthemail, and aretainer fee of $1,590.00. During theinitia
meeting, respondent contacted counsel for Mr. Hall to negotiate a settlement.

Respondent and counsd for Mr. Hall negotiated a Consent Order on July 26, 1996. Beforethe
Consent Order was presented to the Circuit Court for Frederick County, however, the circuit court, on
July 26, 1996, had dready denied the ex parte rdief requested by Mr. Hall.* The Consent Order was

executed by theHonorable G. Edward Dwyer, J., on July 31, 1996. The Consent Order restricted Ms.

¥ Mss. Crespo was not informed that the ex parte relief requested was denied until the later
investigation by Bar Counsel.
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Crespo’ scustodid rightsand her right to travel outside of thejurisdiction.* Ms. Crespo testified that prior
to the Consent Order being Sgned, sheinformed respondent that sheintended to travel to Horidawith the
minor child. Respondent incorrectly explained to M s. Crespo that the Consent Order only restricted her
ability totrave outsdethe United States. Asdiscussed supra, note 8, the language of the Consent Order
clearly datesotherwise. Theconsent order, to which sheagreed, redtricted her ahility to trave outsdethe
State of Maryland.

Even though Mr. Hall’ srequest for ex parterdief had been denied, respondent filed an answer to
iton August 15, 1996. Theresfter, the respondent took no actionin Ms. Crepo’ s case and had no further
contact with Ms Crespo, despite her leaving numerous messeges at hisoffice. Frudtrated with her inability
to contact respondent, Ms. Crespo, asked her brother, Antonio Crespo, to help her contact respondent.
In December, 1996, Mr. Crespo went to respondent’ s office without an appointment and asked
respondent for anexplanation asto why hewasnot returning Ms. Crespo’ sphonecdls. Respondent was
apologetic and promised to be more attentive.

Theresfter, on January 21, 1997, repondent filed acounter complaint againg Mr. Hal, on bendf
of Ms Crespo. Respondent then erroneoudy filed aMation for Default Judgment againgt Mr. Hall on April

1,1997. Mr. Hal had obtained new counsd and, on March 17, 1997, respondent had granted Mr. Hall's

* The Consent Order stated that:

The partieshby and through tharr attorneys, agreethat the Rlaintiff, Mr. Hall will not
execute any custody order provided that the minor child does not leave this court[']s
jurisdiction until all the issues are resolved.

That the Defendant, Y vonne Crespo, hereby agreesnot to leavethejurisdiction
of thiscourt and if she does shewill waive her right to contest the Sgning of the Ex-Parte
Custody Order.
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new counsd athirty-day timeextensontofilean answer to the counter complaint. Respondent Sated thet
heforgot he had granted the time extenson to opposing counsdl and respondent entered astipulation
vacdingtheMation for Default Judgment. Mr. Hall’ sattorney filed an answer to the counter complaint
on April 17, 1997.

Respondent then began new negotiations with opposing counsal. Respondent, without Ms.
Crespo’ sknowledge, negotiated with opposing counse about an overnight vidt between Mr. Hall andthe
minor child. A meeting with both atorneysand both partieswasarranged but respondent never informed
Ms. Crespo. Shefound out about the meeting from the opposing party, Mr. Hall. Ms. Crespo tried to
contact respondent about the meeting by telephone, but she did not receive areturn phonecal. Ms.
Crespo again relied upon her brother, Mr. Crespo, to contact respondent. Mr. Crespo then went to
respondent’ s officewithout an gppointment and asked respondent why hewasnot returning hissger's
phone callsand why shewas not being kept informed of the status of her case. Respondent stated that he
had sent Ms. Crespo aletter. At thedisciplinary hearing, Ms. Crespo tedtified thet she never received any
such letter from respondent.

Ms. Crespo then sought subdtitute counsd. Ms. Crespo discharged respondent on or around May
20, 1997, and requested her file and arefund of unearned fees. On May 27, 1997, respondent’ s
appearance was withdrawn and a new counsel entered his appearance.

The AGCrecaved adistiplinary complaint fromMs Crespoon duly 21, 1997, awhichtimeMs
Crespo il had not recaived arefund of unearned fees. Respondent wasplaced on notice of thecomplaint
by aletter dated Augudt 1, 1997. Respondent sent aletter dated August 13, 1997, to the AGC gating that

he had returned arefundto Ms. Crespo. The AGC received aletter from Ms. Cregpo on September 11,
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1997, gating thet she had not recaived arefund from respondent. The AGC then assigned the caseto John
W. Reburn, Bar Counsel Investigator.

Bar Counsd contacted respondent on October 28, 1997 to schedule amesting, which occurred
on December 8, 1997. Bar Counsdl aso faxed to respondent the I etter recelved from Ms. Crespo on
September 11, 1997, which dated that she hed not received arefund from respondent. 1n November, Sx
months after repondent had been discharged and three months after respondent had sent aletter tothe
AGC dating that the refund hed dready been sent, Ms. Crespo findly received arefund of $470.00 from
respondent. Respondent testified thet he was the only person in his office with the Sgnatory power over
escrow accounts. Respondent al o testified that he did not know the refund was not sent toMs. Crespo
until hewas contacted by Bar Counsd. Respondent had no explanation for why he hed sated in August
1997, that he had sent the refund.

Respondent testified thet he never recaived any telephone messagesfrom Ms. Crespo. However,
respondent’ s secretary, Dawn Kretchmyer, testified that Ms. Crespo caled the office frequently for
information about her case. Respondent testified thet he sent lettersto Ms. Crespo, however, Ms. Crespo
tedtified that she had not recaived any |ettersfrom respondent. Bar Counsd tetified that upon reviewing
respondent’ s file, respondent had the wrong address on the file and on the billing statements.

Ms Cregpo' sfilein respondent’ sofficedsoincluded hisactivity logs. Her filehad three separate
activity logsthat gppeared to bekept in adisorganized and haphazard manner. Oneactivity log had entries
from May 14, 1996 and July 3, 1996, long before respondent had been retained by Ms. Crespo. Ms.
Cregpo was not sarved the origind papersin this case until goproximatdy July 20, 1996, and she did not

retain respondent until July 23, 1996. Therefore, the entries could not be gpplicableto Ms. Crespo and
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could not have been entered as work completed on Ms. Crespo’ s behalf.
Based upon theaforementioned findingsof fact, Judge Stepler conduded thet respondent violated
the following in his representation of Ms. Crespo:

1. Respondent violated MRPC 1.1 (Competence), in that he lacked the
“thoroughness and preparation necessary” in order to faithfully represent Ms.

Crespo;

2. Respondent violated MRPC 1.3 (Diligence) through hisfailureto keep Ms.
Crespo apprized of her case;

3. Respondent violated MRPC 1.4 (Communication) through hispervesvefallureto
inform Ms. Crespo of the status of her case;

4, Respondent violated MRPC 8.1(a) (Bar admission and disciplinary métters) by
datingin aletter to the Attorney Grievance Commission that he had refunded dl
unearned fees to Ms. Crespo when the refund had not been sent;

5. Respondent violated MRPC 8.4(c) (Misconduct) when he made false
representationsto Ms. Crespo and Bar Counsel about having refunded all
unearned fees;

6. Respondent violated M RPC 8.4(d) (Misconduct) by directly mideadingtheAGC
about having sent arefund to Ms. Crespo when respondent had not sent the
refund. Sheaso found that respondent’ s cardess business practices, falling to
keep a contemporaneous activity log, also violated 8.4(d).

BC Docket No. 98-199-11-6
Complaint of the Honorable Duncan W. K eir®

Judge Keir contacted the AGC about two cases in which respondent had appeared before him.
A. Ashley Case

Thereisevidencein therecord that, and Judge Stepler found that, respondent wasretained by

® Judge Keir is a Judge in the United States Bankruptcy Court for the District of Maryland.
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Robin and Kerry Ashley to represent the Ashleysin abankruptcy case. The Ashleyswere seeking
bankruptcy protection becausethey were severa monthsin arrearson thar mortgege paymentsand there
wasad goutewith themortgage company asto how much money the Adhleysactudly owed. TheAdhleys
had not filed Sate or federd incometax returnsfor the years 1992 through and including 1996. The
Ashleys also had other debts.®

OnMay 1, 1997, respondent, on behdf of the Adhleys, filed aVoluntary Petition for Bankruptcy
Protection under Chapter 13. Asrequired by the bankruptcy rules, respondent then filed a Chapter 13
planwithinfifteendays A combined notice, dated June13, 1997, was sent to respondent and the Ashleys
natifying them of the section 341 Creditors Meeting scheduled for July 11, 1997, and the plan confirmation
hearing scheduled for July 22, 1997. Respondent did not recaivethisnatice directly asit wasmailed to
hispreviousaddress. Mrs. Ashley testified, however, that she dropped off acopy of the combined natice
at respondent’ s office when shereceived it inthe mail. Respondent testified that upon recalving the
combined noticefrom Mrs. Ashley, respondent faxed arequest on July 11, 1997 tothe U.S. Trusteesto
continue the section 341 Creditors Mesting.

OnJduly 22, 1997, respondent and the Ashleys attended the schedul ed plan confirmation hearing.
TheTrugteg, Thomas Lackey, indead held the section 341 Creditors Medting and requested a continuance
of the plan confirmation hearing. The continuance was granted and the plan confirmation hearing was
rescheduled for September 11, 1997. By a Trustee Report filed on July 22, 1997 and a Trustee's

Proceeding Memofiled on duly 24, 1997, repondent was given notice that the Ashleyswererequired to

® According to Schedule F of the Petition for Bankruptcy Pratection, the Ashleysowed $6,301.69
to Frederick Memorial Hospital and $3,246.93 to Hecht’s.

-7-



make escrow payments asrequired under the Bankruptcy Code, make surethat there wasnot any post-
petition arrearage to any secured creditor, make surethat all tax returns due to Federal and State
authoritieswere filed and copies were provided to the Trustee, and provide income verification and
valuation for the real property of the Ashleys within thirty days.

The plan confirmation hearing was held on September 11, 1997 before Judge Keir.” At the hearing
onthePditionfor Disciplinary Action, Mrs. Ashley tedtified that respondent hed not provided the Ashleys
with acopy of the Trustee Report prior to the hearing. Respondent had told the Ashleysthat hewould
meet with them forty-five minutes before the meeting to prepare them for themesting, however, respondent
waslate, apparently dueto aflat tire. Therefore, respondent did not have the opportunity to properly
informthe Ashleysabout the hearing. Mr. Lackey, Trugtee, tedtified a the plan confirmation hearing thet
since the plan was filed, three plan payments had been due and Mr. Lackey had not received any
payments® Mr. Lackey dso tedtified that the Ashleys incometax returns still had not been filed and that
Mr. Lackey had not received verification of the Ashleys incomeand thevauation for thered property.
Mr. Lackey dsotedtified that theclam of First Union Mortgage had been andlowed claim and wasfor

$15,000.00. Respondent failed to file an exception to the $15,000.00 daimed by Firs Union Mortgage,

" Thefollowing people were present at the hearing;: the Ashleys; respondent; Thomas Lackey,
Trustee; and, James Wilkinson, Tax Division for the United States Internal Revenue Service.

8 At the hearing on the Petition for Disciplinary Action, JudgeKeir testified that when aplanisfiled,
the debtor isrequired to begin making plan payments one month after thefiling, so the paymentsbegin
before the confirmation hearing. Respondent Sated at the confirmation heering that the Ashleyshad two
paymentswiththemthet day. Mrs. Adhley tedtified a the hearing on the Petition for Disciplinary Action
that she had requested from respondent the addresswhere she should send the payments. Mrs. Ashley
tedtified that respondent told her to just bring the paymentsto the plan confirmation hearing on September
11.
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even though the Ashleysdamed to owe only $10,000.00. Mr. Wilkinson objected to the submitted plan
because the plan did not include aprovision to pay asecured clam held by theUnited States. The
Bankruptcy Code’ requiresthat secured daims be specificaly identified in theplan and the secured daim
of theRSfor unpaid taxes, pendlty, and interest duewas not identified. Respondent stated that hewould
make sure that the tax returnswerefiled and that of the three ddinquent plan payments, two payments
would be made that day.

JudgeKaer, at the concluson of the September 11, 1996 hearing, ordered that “the plan[, as)
presently onfile], ig] denied confirmation with leave to amend on or before. . . October 13th. Hearing
upon any amended plan will be November 13th at 3:15 p.m. The Court further notesthat no further
postponementswill begrantedinthiscase” JudgeKeir filed an Order Denying Confirmation of Chapter
13 Plan With Leave to Amend on September 12, 1997.

ThelRSfiledaMation for an Enlargement of TimeinWhichto Flean Amended Proof of Claim

°11 U.S.C.S. § 1325, Bankruptcy Code, states:

(a) Except as provided in subsection (b), the court shall confirm a plan if—

(5) with respect to each allowed secured claim provided for by the plan—

(A) the holder of such claim has accepted the plan;

(B)(i) theplan providesthat the holder of such claimretainthelien
securing such claim; and

(i) the value, as of the effective date of the plan, of property to be

distributed under the plan on account of such clamisnot lessthanthe

allowed amount of such claim; or

(C) thedebtor surrendersthe property securing such clamto such
holder . . ..
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on October 1, 1997, becausethey had not recalved thetax returns. JudgeKer granted the motion without
a hearing.

On October 10, 1997, the Adhleysfiled adebtors certificate, which wasrequired by the planto
show thet the requirements of the plan were baing satidfied by the Adhleys The catificate, which wasfiled
under the painand pendty of perjury, showed the paymentsthat had been madeto Frst Union Mortgage
and it dso was marked that the Ashleyshad filed dl federd and Sateincometax returns. Mrs. Ashley
testified, at the hearing on the Petition for Disciplinary Action, that when she picked up the debtors
catificatefrom the respondent’ s office, the cartificate was blank except for an“ X” wherethe Adhleyswere
supposedtosgn. Dawn Kretchmyer, respondent’ ssecretary, testified that shetypedintheinformation
onthecatificateabout the Ashleys paymentsto FHrst Union Mortgage but did not mark the* X” indicating
that dl federd and gateincometax returnshad beenfiled. Respondent, or someonein hisoffice, marked
that the federal and state income tax returns had been filed.

The hearing on confirmation of the amended plan convened before Judge Keir on November 13,
1997.° Atthehearing, Mr. Lackey stated that athough the Ashleyswere current on their paymentsunder
the plan, he had not seen the Satetax returns. Mr. Lackey aso Sated that the plan was underfunded to
cover all of the disbursements that the Ashleys intended to put in their plan.

After Mr. Lackey addressed the court, Judge Ker turned hisattention to thedebtors' certificate
that wasfiled on October 10, 1997. The certificate, signed under pendlty of perjury, stated thet dl federd

anddaeincometax returnshad beenfiled. JudgeKeir, concerned that fa setestimony had been presented

Y Thefollowing people were present a the hearing: the Ashleys; respondent; David K atinsky,
representing the IRS; and, Mr. Lackey, Trustee.
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to the court, questioned Mrs. Ashley and respondent about the drcumstances surrounding thefiling of the
catificae. Mrs Adhley dated to Judge Ker that she gave the completed tax returnsfrom H& R Block to
respondent, aongwith pre-addressed envelopes. TheAshleyssgnedthedebtors cartificateontheadvice
of respondent™! and in reliance on respondent’ s promise to file the tax returns.

Judge Keir then questioned respondent asto thelocation of the missng federd and gateincome
tax returns. Respondent, during the hearing, had looked in hisbriefcase and found the originals
of the federal income tax returns, the Ashleys W-2, and the preaddressed envelopes.
Respondent clamed that thetax returnswere probably placed in hisfileby oneof hisemployeesand he
was unaware that the returns were still in his possession.

Respondent was confusad at the hearing about whét the order from September 12, 1997 required
himto have done. Hethought that he did not haveto filed an amended plan prior to October 13, 1997,
eventhough it was gatedin the order from September 12, 1997. Thederk’ soffice had atached an order
todismissfor repondent’ sfailureto amend, however, JudgeKer had not executed theorder. If theorder
had been sgned, the Ashleyswould havelog ther ahility tofilefor bankruptcy protection and could have
possibly logt their homethrough fored osure. Respondent stated to Judge K er that hethought themissang
documentation was al that was needed by October 13th, 1997.

JudgeKeir then dated that hewasgoing to amend the court’ spreviousorder dlowingthe Adhleys
an extended period of timeto amend the plan. The court did not think that the problems, which were

before the court were caused by the debtors, and Judge Ker sated that he did not want to punish them

1 At the hearing, Respondent stated to Judge Keir that he told the Ashleysto sign the debtors
certificate under the assumption that the tax returns had been filed by H& R Block.
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for theerrors of respondent. JudgeKeir aso told the Ashleysthat if they wished to change counsd, he
would order thefee paid to respondent to beimmediately refunded to the Ashleys so they could hire new
counsd. The Adhleysdated that they would like new counsdl. Judge Keir ordered respondent to refund
any feetothe Ashleys. JudgeKer ordered that an amended plan would be dueon or before December
27,1997.

At the hearing on the Petition for Disciplinary Action, Mrs. Ashley testified that following the
September 11, 1997 hearing, she kept alog of her contactswith the respondent and his office because of
the Adhleys frudration with respondent’ sperformance and their concern with hisgppearance and ability.
Mrs Adhley’slogindicated that sheleft thirty-onetdephone messagesfor the respondent from September
29 through November 12, 1997. They were unanswered.

Respondent testified, at the disciplinary hearing, that he had not received acopy of JudgeKeir's
order from September 12, 1997. However, John Reburn, Bar Counsd Investigator, testified that hefound
thet order in repondent’ sdient file. Respondent testified that his office recaved the date and federd tax
returnsand mailed them to proper authorities, however, neither set of returnswere properly filed by the
time of the confirmation hearing on November 13, 1997. Respondent <o tedtified that he sant lettersto
the Ashleysupdating themabout thecase, Mrs Adhley tedtified that the Ashleysnever recaived theletters.

Even though respondent claims not to have recelved Judge Keir’ sorder of September 12, 1997,
respondent’ s persona caender had the notation, “ deadline Ashley,” on the date of October 13, 1997.%

Respondent testified that notation just meant that he had to have certain documentsto Mr. Lackey by or

12 At the plan confirmation hearing on September 11, 1997, Judge Keir directed that the plan be
amended on or before October 13, 1996.
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onthat date. Respondent sent aletter on October 3, 1997 tothe Trustee, Mr. Lackey, indicating that the

Adhleys tax returnsfor theyears 1992 to 1997 were enclosed with theletter. At the confirmation hearing

on November 13, 1997, Mr. Lackey sated to Judge Keir that he had not yet recaived the Satetax returns,
B. Zeppatella Case

Thereisevidence in the record that, and Judge Stepler found that, on October 17, 1994,
respondent filed apetitionfor bankruptcy protectionon behdf of Ferdinando Zeppatdla. Respondent filed
arequest to convert Mr. Zeppatdla s case from a Chapter 13 to a Chapter 7 bankruptcy action on March
13, 1998. Thederk’sofficefiled adeficiency notice because respondent had not included a$15.00 fee
with therequest. After the deficiency was cured, Judge Keir sgned an order converting the caseto
Chapter 7. OnMarch 30, 1998, a Trustee was gppointed in the Chapter 7 proceading to take possesson
of dl non-exempt assats and liquidate those assats and further digtribute the proceedsto creditors after
approval by the court.

On October 21, 1998, Mr. Zeppatelasent aletter to Judge Clifford White requesting the court
to convert hisbankruptcy case back to a Chapter 13 from aChapter 7. Inhisletter, Mr. Zeppaidlawrote
thet, “[a] decison of my lawyer to switch my casefrom [Clhapter 13 to[Clhapter 7, without thelogica
explandions, hasresulted inafinandd dissster for me, with theloss (confiscation) of dl my savings, which
originatefrom my pensonfund.” The court treated this|etter asaMotion to Re-Convert Caseanda
hearing was set for November 12, 1998. At the hearing, Merrill Cohen, Trustee, argued that Mr.
Zeppatella' s assets were not exempt as retirement benefits and the court agreed.

After the hearing, Judge Keir sent aletter, dated November 13, 1998, to John Reburn, Bar

Counsd Invedtigator. Intheletter, Judge Ker expressad concern about respondent’ s representation of
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Mr. Zeppatella. Specifically, that respondent failed to list any exemptions on Schedule C of Mr.
Zeppateld sorigind Chapter 13 petition and on Mr. Zeppatella smotion to convert from Chapter 13to
Chapter 7. When the case was converted to Chapter 7, the Trusteewas adle to exhaus dl assats leaving
Mr. Zeppatd lawith nothing asaresult of therebeing no exemptionslisted on Schedule C. Theseassats
included a $30,000.00 bank account and additional assets on Schedule B in the amount of $56,850.00.
Respondent failed to amend Mr. Zeppatdla s Schedule C for over threeyears. Evenwhilemaking
an amendment to schedule assetsto unsecured clams on March 30, 1999, respondent failed to amend
Schedule C. Thereby depriving Mr. Zeppatdlaof the minima amount of exempt property guaranteed to
al debtorsunder federd law. 1t eventook regpondent over Sx monthsto amend the Schedule C after his
knowledge of the proceedings brought against him by Bar Counsel.
C. Judge Stepler’s Conclusions
Based upon the aforementioned findings, which findings were supported by the evidence before
her, Judge Stepler cond uded that repondent violated thefollowing in hisrepresentation of both bankruptcy
Cases:
1. Respondent violated MRPC 1.1 (Competence) through hisfalluretoapply and
grasp basic and fundamental areas of bankruptcy law that were essential to
faithfully represent both the Ashleys and Mr. Zeppatella. Respondent also
demonstrated alack of thoroughness and preparation by failing to have the
Ashleys' tax returns properly filed.
2. Respondent violated MRPC 1.3 (Diligence) through hisrepeated failureto return
tdephonecdlsto Mrs. Adhley, faling tofilethe Adhleys tax returns failing to pay
acourt feethat initidly prevented the processng of Mr. Zeppatella smotion, and
by daiming to have sent various|ettersto the Ashleys, the Trustee, and to taxing

authorities which were not received by any of the parties.

3. Respondent violated MRPC 1.4(Communication) by faling to kegpthe Adhleys
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reasonably informed about thestatus of thar case. Respondent dsofalledtokegp
Mr. Zeppatdlainformed, as evidenced by Mr. Zeppatdlla s|etter to the court
seeking reconsideration of the conversion from Chapter 13 to Chapter 7.

4. Respondent violated MRPC 8.4(d) (Misconduct) by not filingthe Ashleys' tax
returns despite indicating to the court, and on the debtors' certificate, that the
Ashleys had filed their tax returns.

I1. Discussion
Aswe stated in Attorney Grievance Commission v. Sheridan, 357 Md. 1, 17-18, 741 A.2d

1143, 1152 (1999):

[T]his Court hasorigind jurisdiction over al attorney disciplinary proceedings. The
respongbility tomakefind determinationsof anatorney’ saleged misconduct isreserved
tous. SeeMd. Rule16-709. Asto disputed findings of fact made by Judge Nolan, “‘we
[make] anindependent, detailed review of thecompleterecord with particular reference
to the evidence relat[ ed] to the disputed factual finding.”” In reviewing the record,
however, this Court adheresto the fundamentd principlethat thefactud findingsof the
assgned judgein an attorney disciplinary proceeding “are prima facie correct and will
not be disturbed onreview unlessdearly erroneous” Thismeansthat wewill not tamper
with thefactud findingsif they aregrounded on dear and convincing evidence. Wedso
keep in mind that it iselementary that thejudge “ may eect to pick and choosewhich
evidencetordy upon.” Such deferenceispad, in part, because sheisin thebest pogtion
to assessfirst hand awitness scredibility. We add, however, that “an attorney ina
disciplinary proceeding need only establish factual mattersin defenseof anatorney’ s
pasition by the preponderance of evidence, including whether mitigating circumstances
exiged a thetimeof thedleged misconduct.” [Alteraionsinorigind.] [Internd citations
omitted.]

Respondent’s Exceptions
Thetrid court found that respondent wasinviolationof MRPC 1.1, 1.3, 1.4, 8.1(a), 8.4(c), and
8.4(d) in hisrepresentation of Ms. Crespo andinviolationof MRPC 1.1, 1.3, 1.4, and 8.4(d) in his
representation of the Ashleysand Mr. Zeppatella. Respondent exceptsto variousfindingsof fact of the

trid court but does not directly except to her condlusonsof law. After an independent, extensvereview
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of therecord, we condudethat Judge Stepler’ sfindings of fact arenot dearly erroneousand are supported
by clear and convincing evidenceasisevident from our discusson, supra, of the evidence before Judge
Sepler. Wefind that respondent hasfailed to establish facts by apreponderance of evidence sufficient to
overcome Judge Stepler’ s findings.

[11. Suspension

Regarding the proper sanction to be imposed, we said recently in Attorney Grievance
Commission v. Franz, 355 Md. 752, 760-61, 736 A.2d 339, 343-44 (1999):

Itiswdl-sattled that the purpose of distiplinary proceedingsisto protect the public

rather than to punish the erring atorney. The publicinterest is served when this Court

Impaoses a sanction which demongtrates to members of thelegd profession the type of

conduct that will not betolerated. By imposing such asanction, this Court fulfillsits

responghility “toing s upon the maintenanceaof theintegrity of the Bar and to prevent the
tranggressonof anindividud lawyer frombringingitsimageintodisrepute” Therefore, the
publicinterest isserved when sanctions designed to effect generd and gpecific deterrence
areimposed on an attorney who violatesthe disciplinary rules. Of course, what the
gppropriate sanction for the particular misconduct is, in the public interest, generally
depends upon thefactsand circumstances of the case. Theattorney’ sprior grievance

higtory, aswdl asfactsin mitigation, congtitutes part of those facts and circumstances.

[Internal citations omitted.]

Bar Counsel recommendsthat respondent be disbarred. Bar Counsd statesthat respondent has
evidenced an darming pattern of incompetence, alack of diligence, and alack of communicationwith his
clients. Respondent wasalso the recipient of aprivate reprimandin BC Docket No. 96-168-11-6 on
January 29, 1999. In that case, the Review Board determined that respondent violated MRPC 1.3.

Respondent proffersthat “if this Court fed sthat therulesof disciplinary conduct wereviolated,
disharmentisnot thegppropriateremedy.” Respondent contendsthat therewasnointentiond mideading,

thet respondent wasjugt unorganized andfailed tofully investigate theissueswith hisdients, the courts, and
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the Attorney Grievance Commisson. Respondent does not suggest what would be an gppropriate pendlty.

In Attorney Grievance Commission v. David, 331 Md. 317, 323-24, 628 A.2d 178, 181
(1993), we suspended an attorney indefinitely from the practice of law because the attorney’s
representation of four dientswasmarked by serious neglect and inattention; he“falled to return afeewhich
wasunearned for aperiod of ninemonths, hefailed totimdy remit fundshereceived onbehdf of adient;
hefailedto communicatewith hisdients, and in connectionwith theinvestigation of three of thecomplaints
[he] falled to answer Bar Counsd’ srequestsfor information.” 1d. We granted him the right to gpply for
reinstatement after the suspension had been in effect for six months.

In Attorney Grievance Commission v. Brown, 353 Md. 271, 725 A.2d 1069 (1999), the
attorney wasfound to haveviolated MRPC 1.3, 1.4,3.3,5.5, 7.1, 7.5,8.1, and 8.4. Thetrial court
determined that sincetheethicd violationshad occurred, theattorney “ha d] reduced hiscaseload since
the complaintswerefiled, sought amentor on case management procedures through the Nationa Bar
Association, changed his office mailing procedures, and sought counseling for his‘tendencies’ to
procragtinate.” 1d. a 296, 725 A.2d at 1081. Despite the mitigating factors, this Court determined that
an indefinite suspension with the right to apply for readmission in one year was appropriate.

In Attorney Grievance Commission v. Alison, 349 Md. 623, 709 A.2d 1212 (1998), the
grievance arose out of three separate complaintsfiled against the attorney. We determined that the
attorney, through hisfiling of afrivolous claim and hisrefusal to respond to the Attorney Grievance
Commission, had violated MRPC 3.1, 4.4, 8.1, and 8.4. Wewere dso disturbed by the atitude of the
attorney as we stated:

Respondent to this day has very little or no appreciation of the seriousness of his
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misconduct and has continued to engagein apattern of harassng conduct. Such apettern
of behavior demondgrates Respondent’ sinability to conform hisconduct within the bounds
of theMaryland Lawyers Rulesof Professona Conduct. ThisCourt cannot tolerate
Respondent’ shehavior and hiscontinued refusd to accept respong bility for hisactions,
espedidly inlight of thefact thet this Court previoudy imposad aninety-day suspenson for
violations of Rules of Professional Conduct 4.4 and 8.4(d).

Id. a 644, 709 A.2d at 1222. ThisCourt held thet the attorney would be indefinitely sugpended with the
right to apply for readmission after two years.

In Attorney Grievance Commission v. Mooney, 359 Md. 56, 753 A.2d 17 (2000), we
found that an attorney violated MRPC 1.1, 1.3, 1.4, 5.1, 5.3, and 8.4. We suspended the attorney
indefinitely, with permisson to goply for reedmission after ninety days subject to the atorney engaging a
monitor acceptableto Bar Counsd. Wefoundthat theattorney’ srepresentation of four dientswasmarred
by afalureof theatorney to gopear in court, aseriouslack of communication, afaluretofileappropriate
motions, alack of competence, afailureto properly manage the atorney’ s office saff, and afalureto
properly subpoena withesses and obtain records.

Respondent violated MRPC 1.1, 1.3, 1.4, 8.1(a), and 8.4(c) and (d). Consistent with David,
Brown, Alison and Mooney, we find an indefinite suspension to be the gppropriate pendty. We order
that respondent may apply for reedmisson to the Maryland Bar Sx monthsfrom the effective date of his
suspension, which shall commence thirty days after this opinion is filed.

IT ISORDERED; RESPONDENT SHALL PAY ALL
COSTS AS TAXED BY THE CLERK OF THIS
COURT, INCLUDING THE COSTS OF ALL
TRANSCRIPTS, PURSUANT TO MARYLAND RULE
16-715(c), FOR WHICH SUM JUDGMENT IS
ENTERED IN FAVOR OF THE ATTORNEY

GRIEVANCE COMMISSION OF MARYLAND
AGAINST STEVEN ROBERT COHEN.
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