No. 110, September Term, 1999
Office of the Attorney General, et al. v. Paul B. Gallagher

[Whether DocumentsWithin AnInvestigatory Fle, Which AreNot Exempt From Public Disdosure Under
§10-618(f) Of TheMaryland Public Information Act, Maryland Code (1984, 1999 Repl. Val.), 88 10-
611 Through 10-630 Of The State Government Article, But Which May Be Exempt From Disclosure

Under Other Sections Of The Act, Must Be Disclosed To A “Person In Interest”|



IN THE COURT OF APPEALS OF MARYLAND

No. 110

September Term, 1999

OFFICE OF THE ATTORNEY GENERAL, et al.

PAUL B. GALLAGHER

Bell, C.J,
Eldridge
Rodowsky
Raker
Wilner
Cathell
Harrell,

Opinion by Eldridge, J.

Filed: June 28, 2000



Theissuepresented inthiscaseiswhether documentswithin aninvestigatory file, which arenot
exempt from public disclosureunder 8 10-618(f) of theMaryland PublicInformation Act, Maryland Code
(1984, 1999 Repl. Val.), 88 10-611 through 10-630 of the State Government Article, but whichmay be
exempt from disclosure under other sections of the Act, must be disclosed to a “person in interest.”

l.

Maryland’ sPublic Information Act was origindly enacted in 1970 and codified asMaryland Code
(1957, 1975 Repl. Vol.), Art. 76A, 88 1 through 5. Asthis Court hasreiterated many times, “‘the
provisonsof the. .. Act reflect thelegidative intent that citizens of the State of Maryland be accorded
wide-ranging accessto publicinformation concerning the operation of thair government.” Kirwanv. The
Diamondback, 352 Md. 74, 81, 721 A.2d 196, 199 (1998), quoting Fioretti v. Board of Dental
Examiners, 351 Md. 66, 73, 716 A.2d 258, 262 (1998). TheAct expresdy providesthat “al persons
are entitled to have accessto information about the affairs of government and the officia acts of public
officiasand employees” §10-612(a). See Sate Prosecutor v. Judicial Watch, 356 Md. 118, 134,
737 A.2d 592, 601 (1999). In order to carry out thisright of access, the Act isto be construed in favor
of disclosure. See §10-612(b). There are exceptionsto this genera rule of disclosure, however, as
codifiedin 88 10-615 through 10-619 of the Act. Theseenumerated exemptionsdeineste certaintypes
of recordswhich areto beexduded from publicingpection. Moreover, someof theseexemptionsindude
gpecid provisdonsif the gpplicant isa” personininterest,” defined as*“aperson or governmenta unit that

Is the subject of a public record or a designee of the person or governmental unit.” 8§ 10-611(e)(1).
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Paul Gdllagher, the respondent, seeks access to records compiled by the petitioner, the Securities
Divisonof theMaryland Attorney Generd’ soffice. Mr. Gdlagher and severd other individudswerethe
focusof aninvestigation and adminidrative proceedings conducted by the Attorney Generd’ sofficefrom
October 1985 through June 1986, rel ating to Caucus Digtributors, Inc., apublishing and fund-raising
organization affiliated with Lyndon H. LaRouche, Jr. See Caucus Distributors, Inc. v. Maryland
Securities Commissioner, 320 Md. 313, 316-323, 577 A.2d 783, 784-787 (1990). Based, in part,
ontheinvedtigation conducted by the Maryland Attorney Generd’ soffice, Mr. Gallagher was convicted,
in the Commonwesdlth of Virginia, Roanoke County Circuit Court, of securitiesfraud and securities
regidration offenses. Mr. Gallagher ispresently serving athirty-four year sentence of imprisonmentin
Virginia, and, ashe hasexhaugted hisdirect gopeds, heisnow planning tofilein Virginiaapetitionfor a
writ of habeas corpus.

Mr. Gallagher’ s attorney, anticipating that the records compiled by the Maryland Attorney
Genard’ sofficewould“beussful toMr. Gallagher’ spetition,” requested therecords, under theMaryland
Public Information Act, by letter dated November 15, 1996. Thisrequest wasactudly afollow-uptoa
request madein 1990 by George Canning, another individud affiliated with Caucus Didributors, Inc. and
Lyndon LaRouche. Thisoriginad request wasgranted in part and denied in part. Assstant Attorney
Generd Kathryn Rowe disclosed gpproximately 230 documentsto Mr. Canning, but withheld certain
documents pursuant to enumerated exemptions under the Public Information Act. Mr. Galagher’ sreques,
a issueinthisgpped, sought dl of the documentswithheld by Ms Rowe when they werefird requested
by Mr. Canning.

When Mr. Gdlagher’ sletter wasreceived by the Securities Divison of the Attorney Generd’s
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office, Assstant Attorney General T. Webster Brenner retrieved the relevant files and reviewed the
documents previoudy withheld by Ms. Rowe. In hisresponseletter to Mr. Gallagher, he stated: “Upon
acareful review of thematerid, it gppears[Ms Rowe g determination to deny accesswasin accordance
with themandatory and discretionary provisonsof the Act. Nonethdess, | havereviewed each document
and find that in the context of your current request some productionispermissble” Mr. Webgter then
listed 58 documentsthat hewasdisclosing, copiesof which wereprovided with theletter, and reiterated
that the remaining documentswere being withhel d pursuant to theexemptionscited by Ms. Rowe (88 10-
615(1) and 10-618(f)), aswell as § 10-617 of the Act.

After recaiving Mr. Webgter’ sletter, Mr. Gallagher filed acomplaint in the Circuit Court for
Bdtimore City seeking awrit of mandamusto compe thedisclosure of the 82 documentswhich had been
withheld by Mr. Brenner. The Circuit Court first ordered the Attorney Generd to submit aVaughnindex,*
then ordered an in camera review of the documents at issue.

After conducting thein cameraingpection, the Circuit Court issued an order directing disclosure
of dl or part of 17 documents, upholding the non-disclosure of 34 documents based on exemptions set
forth in 88 10-615, 10-618(b) and 10-618(f)(2)(v) of the Act, and noting that 31 of the documents had
not been provided to the court. When those 31 documentsweresubsequently provided, the court ordered
that all of them could be withheld based on 88 10-615, 10-617, and/or 10-618.

Upon Mr. Gallagher’ s gpped to the Court of Specid Appedls, the judgment of the Circuit Court

1 Asthis Court explained in State Prosecutor v. Judicial Watch, 356 Md. 118, 121 n.1, 737 A.2d
592,593 n.1(1999), a“Vaughnindex” is“alist of documentsin possession, setting forth the date, author,
generd subject matter and claim of privilege for each document claimed to be exempt from discovery.”
See Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973).
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wasaffirmed in part and reversed in part. Theintermediate appellate court held that, because dl the
recordsat issuewerepart of an“investigatory file,” and because Mr. Gallagher wasa” personininterest
" as defined in the Public Information Act, the only exemption gpplicable to the documentswas 8 10-
618(f)(2). See Gallagher v. Attorney General, 127 Md. App. 572, 736 A.2d 350 (1999). Thus,
the Court of Specid Apped saffirmed the Circuit Court' sjudgment insofar asit had gpplied § 10-618(f)(2)
to authorize the non-disclosure of cartain documents. The gppdlate court, however, reversed the judgment
of the Circuit Court insofar asthat court had denied ingpection based on other exemptionsunder the Act.
Theintermediate appe late court remanded the caseto thetrid court with directionsto re-eva uatethe
documents, which had been withheld pursuant to 88 10-615, 10-617, and/or 10-618(b), in order to
determineif § 10-618(f)(2) authorized the non-disd osure of thosedocuments: Findly, the Court of Specid
Appedsdirected that al “[d]ocuments not exempt under . . . 8 10-618(f)(2) must bereleased” to Mr.
Gallagher. Gallagher v. Attorney General, supra, 127 Md. App. at 586, 736 A.2d at 358. The
Officeof the Attorney Generd filed apetitionfor awrit of certiorari which thisCourt granted. Attorney
General v. Gallagher, 356 Md. 634, 741 A.2d 1095 (1999).
.
A.
The section of the Act setting forth the exemption for investigatory records, 8 10-618, provides

in pertinent part as follows (emphasis supplied):

“8§ 10-618. Permissible denials.

“(a) Ingeneral. - Unless otherwise provided by law, if acustodian
bdievesthat ingpection of apart of apublic record by the gpplicant would
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be contrary to the public interest, the custodian may deny inspection by
the applicant of that part, as provided in this section.
“(f) Invetigations. - (1) Subject to paragraph (2) of this subsection,

acustodian may deny inspection of:

(i) recordsof investigationsconducted by the Attorney Generd,
aState' sAttorney, acity or county attorney, apolice department, or a
sheriff;

(i) aninvestigatory file compiled for any other law enforcement,
judicial, correctional, or prosecution purpose; or

(iii) records that contain intelligence information or security
procedures of the Attorney Generd, aState’ sAttorney, acity or county
attorney, apolice department, aState or local correctiona facility, or a
sheriff.

(2) A cugtodian may deny inspection by apersonininterest only tothe
extent that the inspection would:

(i) interfere with avalid and proper law enforcement proceeding;

(i1) deprive another person of aright toafair trid or animpartia
adjudication;

(ii1) constitute an unwarranted invasion of personal privacy;

(iv) disclose the identity of a confidential source;

(v) disclose an investigative technique or procedure;

(vi) prgjudice an investigation; or

(vii) endanger the life or physical safety of an individual.”

The parties do not dispute that the respondent isa“personininterest,” nor do they dispute that the
documentsat issue are part of an “investigatory file.” The respondent argues, however, that when
disclosure of aninvegtigatory record would not produce any one of the seven resultsenumerated under §
10-618(f)(2), therecord mugt be disclosad to a“ person ininterest,” irrespective of al other exemptions
under the Act.

Theother exemptions, found by thetrid court to be gpplicableto some of the documentsat issue,

provide important justifications for non-disclosure. For example, § 10-615 states as follows:
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“8§10-615 Required Denials- In general.
“A cugtodian shdl deny ingpection of apublic record or any part of a
public record if:
(1) by law, the public record is privileged or confidential; or
(2) the ingpection would be contrary to:
() a State statute;
(i) afederd statute or aregulation that isissued under the
statute and has the force of law;
(ii1) the rules adopted by the Court of Appedls; or
(iv) an order of acourt of record.”

The petitioner argued, and the Circuit Court held, that several documents were exempt from
disclosure under 8 10-615, as“privileged.” They included documents embodying “attorney mental
Impressons’ or atorney “work product.” According to the respondent’ sargument and theholding of the
Court of Specid Appeds, privileged documents, including atorney work product, contained within an
investigatory file, would haveto bedisclosed to apersonininterest if none of the saven exemptions under
§10-618(f)(2) wereapplicable. The Court of Special Appedls holding would dlow litigantsto have
accesstorecordsinaninvesigatory filewhich disclosethe menta impressions, condusons, opinions, or
legal theories of an attorney.” Maryland Rule 2-402(c). Such records have not heretofore been
discoverable pursuant to Rules 2-402(c) and 4-263(c). Asthis Court made clear in Faulk v. Sate's
Attorney for Harford Co., 299 Md. 493, 510, 474 A.2d 830, 889 (1984), the Public Information Act
“was not intended to be adeviceto enlarge the scope of discovery beyond that provided by theMaryland
Rules....” Onthecontrary, the Act explicitly provides, in 8 10-615, “that effect isto be givento court
ruleswhento dlow public ingpection of public recordswould contravenethoserules” Sate Prosscutor

v. Judicial Watch, supra, 356 Md. at 133, 737 A.2d at 600.
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Moreover, if this Court were to adopt the intermediate gopdlate court’ sholding inthiscase, 8§ 10-
618(f)(2) woulddsooverridetheexemptionsfor “ confidentid commercid informetion” (8 10-617(d)(2)),
“confidentid financid information” (8 10-617(d)(3)), “informeation about thefinancesof anindividud” (8
10-617(f)), and “interagency or intra-agency |etter[s] or memorand[d] thet would not be available by law
toaprivate party inlitigationwiththeunit” (8§ 10-618(b)). Nothingin thelanguageor history of the Public
Information Act supportstheview that, when records are contained within an investigatory file, § 10-
618(f)(2) displaces all other exemptions in the statute.

B.

The Court of Special Appedls partialy relied upon this Court’s opinion in Baltimore v.
Maryland Committee, 329 Md. 78, 617 A.2d 1040 (1993), for itsholding that the seven exemptions
under § 10-618(f)(2) providetheonly legitimate basesunder the Act for acustodian’ srefusd todisclose
investigatory recordsto apersonininterest. Theintermediate appellate court stated that this Court’s
Maryland Committee opinion

“noted that under 10-618(f)(2), acustodian could deny ingpection by a
“‘personininterest” but “ only to the extent that theinspection would”
produce one of the sevenresultsenumerated in paragraph (f)(2).” Id. at
82,617 A.2d a 1040. The Court [of Appeas] emphasized that the
seven exemptions enumerated in paragraph (f)(2) ‘ comprise the only
judtificationsfor withholding apoliceinvestigation report fromapersonin
interest.” 1d.; See also Fioretti, supra.” Gallagher v. Attorney
General, supra, 127 Md. App. at 580, 736 A.2d at 355.

IntheMaryland Committee case, apalitical organization, whichwasnota“ personininteres,”

sought records of aBdtimore City paliceinvestigation. The City argued thet therecordswere exempt from
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disclosureunder both 8 10-618(b) and § 10-618(f). Although the holding in Maryland Committeewas
based on § 10-618(f) aone, theissue, asframed by this Court, wasthe sameasthat beforethetria court
inthe caseat bar, pecificdly, “whether [the] recordsfal within any exclusion from the generd rule of
disclosure.” Maryland Committee, 329 Md. at 81, 617 A.2d a 1041 (emphasis supplied). Contrary
to theargument of the respondent and theholding of the Court of Specid Appedsinthecasea bar, this
Courtin Maryland Committee decided not to addressthe exemption under 8 10-618(b) becausethere
was“no need” to do S0, asthe exemptionsin 8 10-618(f) were“digpostive” 329Md. & 81, 617 A.2d
at 1041. Consequently, the language quoted by the Court of Special Appealsfrom Maryland
Committee must be read in light of this Court’s decision to consider only § 10-618(f).

Asthe gpplicant in Maryland Committee was not a person in interest, the seven exemptions
under 8§ 10-618(f)(2) werenot even a issueinthat case. Theholding waslimited to § 10-618(f)(1), which
permits non-disclosure of “records of investigations conducted by . . . apolicedepartment . ... See§
10-618(f)(1)(i). Inthe Court’' sandyssof subsection (f)(1), however, its provisonswere contrasted with
thoseinsubsection (f)(2), in order to explain that an investigatory record could be withheld from anon-
personin interest under (f)(1) based on arange of publicinterest concernsinduding, but not limited to,
thoseligedin (f)(2). Accordingly, the Court’ s satement that the seven exemptions under 8 10-618(f)(2)
“comprisetheonly judtificationsfor withholding apolicereport from apersonininterest,” wasmeadeinan
effort tojuxtaposethe custodian’ smorelimited discretion under subsection (f)(2) with thebroader grant
of authority under subsection (f)(1). Maryland Committee, 329 Md. at 89, 617 A.2d at 1045.

In addition, the Maryland Committee opinion sought to contrast the breadth of permissible

denidsunder subsection (f)(1) with those under (f)(2). The Court explained (Maryland Committee,



329 Md. at 96-97, 617 A.2d at 1049):

“Under paragraph (2), inspection may be denied to the personin

interest ‘only totheextent’ thet theingpectionwould giveriseto oneof the

seven enumerated circumstances. That statutory mandate requires

andyzingtheinvestigation filematerid inorder to disinguish between thet

which reflects one or more of the enumerated circumstances and that

which doesnot. In contrast, when therequest to inspect ismade by one

other than apersonininterest and paragraph (1) gpplies, the‘ custodian

may deny ingpection of . . . records of investigationsconducted by . . . a

policedepatment.” Permissble denid gppliesto theentirerecord, tothe

extent that inspection would be contrary to the public interest.”
Thisinterpretation of thelanguagein 8 10-618(f)(2), permitting non-disdosure only to the extent” thet one
of the saven exemptions gpplies, giveseffect tothe Act’ sexplict provison for saverability of documents
whenfeasble. The Generd Assambly mandated, in 8 10-614(b)(3)(iii) of the Act, that acustodian should
“permit ingpection of any part of [g] record that issubject to ingpection and isreasonably severable” The
limiting language of subsection (f)(2) has condstently been interpreted by thisCourt asalimitation uponthe
cugdtodian’ sauthority to withhold aninvedtigatory fileinits entirety when daming an exemption under that
subsection. See Fioretti v. Board of Dental Examiners, supra, 351 Md. at 86-87, 716 A.2d at
268-269. It hasnever been interpreted asalimitation on acugtodian’ sahility to withhold documentswithin
aninvedigatory file pursuant to other exemptions under the Act. When viewed in context, it isdear that
this Court’ slanguagein Maryland Committee was not intended to affect acustodian’ s discretion beyond
the scope of § 10-618(f).

C.

The“parsonininteres” dauseand itsseven exemptions, presantly set forthin 8 10-618(f)(2), were
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added to the Public Information Act by Chapter 1006 of the Actsof 1978. At that time, the exemption
for investigatory recordswas codifiedin Code (1957, 1975 Repl. Val., 1978 Cum.Supp.), Article 76A,
83(b)(i). Infact, dl of theexemptionsa issuein this casewere once codifiedin Article 76A, 8 3. The
exemptions presently set forthin § 10-615 were codified in 83(a), theexemption for “interagency or intra:
agency letter[s] or memorand[a]” (8 10-618(b)) was codified in 83(b)(v), and the exemptions for
confidential commercia andfinancia information (88 10-617(d)(2) and (3)) werecodifiedin 8 3(c)(v).?
Contrary to the respondent’ sargument that the Court of Specid Appeds holding “ produced the
exact result that the Generd Assembly intended whenit enacted Maryland’ sPublic Information Act”
(respondent’ shrief a 2), theexplicait language of Artide 76A, 83, provided that its subsectionswereto be
goplied dternatively, and not to theexcluson of oneanother. Code(1957, 1975Repl. Val., 1978 Cum.
Supp.), Article 76A, 8 3, provided as follows (emphasis supplied):
“8 3. Custodian to allow inspection of public records;
exceptions, denial of right of inspection of certain
records; court order restricting disclosure of records
ordinarily open to inspection.
“(a) Thecustodian of any public recordsshall allow any person the
right of ingpection of such records or any portion thereof except on one

or more of the following grounds or as provided in subsection
(b) or (c) of this section:

* % %

(iit) Suchingpectionis prohibited by rules promulgated by the
Court of Appeals, or by the order of any court of record; or

2 Theexemptionfor “information about thefinances of anindividua” presently codifiedin § 10-617(f),
was added to Article 76A, 83, by Chapter 431 of the Acts of 1982, as 83(c)(xi).
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(iv) Such public records are privileged or confidential by law.

“(b) The custodian may deny theright of ingpection of thefollowing
records or gppropriate portions thereof, unless otherwise provided by
law, if disclosureto the gpplicant would be contrary to the publicinterest:

() Recordsof investigations conducted by, or of intelligence
information or security procedures of, any sheriff, county attorney, city
atorney, State’ sattorney, the Attorney Generd, police department, or
any investigatory filescompiled for any other law-enforcement, judicid,
correctiond, or prasecution purposes, but theright of aperson ininterest
toingpect therecordsmay bedenied only to theextent thet the production
of themwould (A) interferewith valid and proper law-enforcement
proceedings, (B) deprive another person of aright to afair tria or an
impartid adjudication, (C) condtitutean unwarrantedinvas onof persond
privacy, (D) disclosetheidentity of aconfidential source, (E) disclose
Investigative techniques and procedures, (F) prgudice any investigetion,
or (G) endanger the life or physical safety of any person;

* % %

(V) Interagency or intraagency memorandumsor letterswhich
would not be available by law to aprivate party in litigation with the

agency.

“(c) Thecugtodian shdl deny theright of ingpection of thefollowing
records or any portion thereof, unless otherwise provided by law:

* % %

(V) Tradesecrets, information privileged by law, and confidentia
commercia, financial, geological, or geophysica datafurnished or
obtained by or obtained from any person;

* x x 0

Thelanguageof Article 76A, 8 3, whenthe“personininteres” dlausewasadded, clearly sated that the
enumerated exemptionsdid not override or supplant one ancther, but that adocument wasto bedisclosed

unless “one or more” of the exemptions under subsection (a), “or” under subsections (b), or (c) appliec
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When the State Government Article was enacted by Ch. 284 of the Actsof 1984, Article 76A,
§ 3, was“transferr[ed], without amendment” to separate sectionsin the new Article. Seell Laws of
Maryland 1984 & 981. Thereisnoindicationinthelegidative history that the separate sectionsof Title
10, subtitle 6, of the State Government Article wereto beinterpreted differently from the separate
subsections of former Article 76A, 83. Aspointed out above, thetransfer was described inthe Title of
Ch. 284 asheing “without amendment.” Moreover, therevisor’ snotesto new 88 10-615, 10-617, and
10-618 dated that they weredl “ derived without subgtantive change’ from Artide 76A, 83, Seell Laws
of Maryland 1984 at 1357-1364.

Thelanguageof the Act asit existstoday providesfurther evidencethet theinterpretation by the
Court of Specid Appedsiscontrary tothe Generd Assembly’ sintent. Sections10-615and 10-617 are
both mandatory provisons, meaning that when they are gpplicableto aparticular record, the custodian
must deny ingpection of that record. Thisismade dlear by the use of theword “shdl” in both provisons,
which spedificaly satethat “acustodian shdl deny ingpection” when one of the enumerated exemptions
under those sections applies. Section 10-618, however, isadiscretionary provision, stating that “if a
custodian believesthat ingpection of apart of apublic record by the gpplicant would be contrary to the
public interest, the custodian may deny inspection by the applicant of that part . . ..” § 10-
618(a)(emphasis supplied).

Asthe petitioner correctly pointsout, the discretionary authority of the custodian under 8 10-618
cannot ariseif therecord cannot be discl osed because of amandatory provisonin 88 10-615or 10-617.
Thus, if theintermediategppe late court’ sinterpretation of the Act in this casewere correct, acustodian

would havethe discretion under § 10-618 to disdloseinformation privileged or confidentia by law when
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contained within aninvedtigatory file, even though non-disd osure of such recordsismandatory under 8 10-
615. Thiswould be an unreasonable interpretation of the Act. See Kirwan v. The Diamondback,
supra, 352 Md, at 83, 721 A.2d at 200, quoting Blandon v. Sate, 304 Md. 316, 319, 498 A.2d
1195, 1196 (1985) (“the Court will ‘rgject a proposed Satutory interpretationif its consequences are
inconsistent with common sense.’”)

Our holding that 8 10-618(f) does not override other exemptions under the Act is supported by
therecent decision in Sate Prosecutor v. Judicial Watch, supra, 356 Md. 118, 737 A.2d 592. The
recordsat issuein Judicial Watchwere part of afile compiled by the Office of the State Prosecutor in
connection with agrandjury investigation. Although these recordswere, unquestionably, part of an
“investigatory file,” this Court held that they were exempt from disclosure under § 10-615 of the Public
Information Act becausedisclosurewould haveviolated Maryland Rule4-642 protecting the secrecy of
grand jury proceedings. In Judicial Watch, asin the case at bar, the State also argued that the
documentswere properly withheld under 8 10-618(f). Rether than deciding the case onthebasisof the
investigatory fileexemption done, however, thisCourt first held that disdosure of therecordswould violate
the“rules adopted by the Court of Appeds” 356 Md. at 130, 737 A.2d & 598. Thus, non-disclosurewas
mandated under § 10-615.

E.

Incondusion, asthelanguage and legidative higory of the Public Information Act mekedear, if
any exemption under 88 10-615, 10-616, or 10-617 is gpplicable to aparticular record, then it must be
withhed. Moreover, if therecord isexempt under the provisionsof § 10-618, including 8 10-618(f), then

it may bewithheld at the discretion of the custodian. The Court of Specid Appedserredinholding that
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apearsonininterest can avoid al other exemptionsunder the Act Smply because heis seeking disclosure

of an investigatory file pursuant to 8 10-618(f).

JUDGMENT OF THE COURT OF SPECIAL
APPEALSREVERSED AND CASE REMANDED TO
THAT COURT TO DECIDE ISSUESRAISED BY
THE PARTIESBUT NOT ADDRESSED BY THE
COURT OF SPECIAL APPEALS. COSTSIN THIS
COURT TO BE PAID BY THE RESPONDENT.
COSTSIN THE COURT OF SPECIAL APPEALS
TO ABIDE THE RESULT.




