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A judge may not respond to an unexpected di sruption of
the court's trial schedule, caused by a conflict in defense
counsel's own trial schedule which results in counsel's
absence on the norning of trial, by denying a notion for a
continuance and forcing the defendant to trial w thout an

attorney. State v. Wsenbaker, 428 So.2d 790 (La. 1983); Cty

of Baton Rouge v. Dees, 363 So.2d 530 (La. 1978). W observed

in Wsenbaker, 428 So.2d at 793, that “[i]f counsel, and not

defendant, was at fault for counsel's failure to appear or to
give tinmely notice to the trial court of a conflict in

schedul e, then sanctions nust be taken agai nst counsel. not

the defendant.” (footnote omtted); see also Dees, 363 So.2d

at 532 (“Whatever may have been the court's right to

di scipline counsel if the present notion for continuance was
untinely or ill-founded, the client cannot be penalized, by
the loss of his constitutional right to | egal representation
at his trial, for his lawer's |apse arising out of a conflict

in the lawer's trial schedule.”). Simlarly, a trial judge

“Cal ogero, C. J., not on panel. See La. S.C. Rule |V,
Part 11, 8§ 3.



may not constructively deny the defendant his right to counsel
by forcing himto trial represented by an attorney who refuses
to participate in any manner in the proceedi ngs because he
bel i eves he has not had tinme to prepare an adequate defense,

State v. Brooks, 452 So.2d 149, 155-56 (La. 1984)(on reh'g),

or by an attorney who participates in the proceedings but is
conpletely unprepared to try the case because the court has
appoi nted himas substitute counsel on the norning of trial.

State v. Knight, 611 So.2d 1381 (1993). W agai n enphasi zed

in Knight that while the trial judge “my have been

righteously irritated by the failure of the attorney assigned

the case . . . to appear on the date fixed for trial or to
make ot her adequate arrangenents . . . . [t]he failings (if
any) nmay warrant attorney sanctions, but . . . cannot be

inputed to the accused who is constitutionally guaranteed the
right to have an attorney at trial who has at |east sone
opportunity to prepare a defense.” 1d., 611 So.2d at 1383
(Lemron, J., concurring).

In the present case, unlike Wsenbaker, Dees, and Kni ght,

counsel appeared in court on the day of trial, claimng that
he was fresh fromtrial in another parish and that as the
result of a scheduling conflict, he had been unable to prepare
relator's case for trial, although the court had continued the
first setting of trial for one nonth the day after appointing
counsel to represent relator. Counsel was therefore
physically available to try the case and, unlike the defense
attorney in Brown, he did not stand nute after the trial court
denied his notion for a continuance but cross-exam ned the
state's witnesses and argued the case to jurors at the close
of evi dence.

Neverthel ess, we granted relator's application for
supervi sory revi ew because the record proceedi ngs bel ow not
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only corroborates counsel's assertion he had not prepared
relator's case but also reveals that the trial court had to
intervene to keep counsel from pursuing matters whi ch appeared
directly adverse to relator's interests, notably, cross-

exam nation of a police wtness which threatened to revea
relator's arrest on other serious charges, and which pronpted
an incendiary confrontati on between counsel and relator in
open court. The incident clouds confidence that the judicial
process functioned properly in this case and was one we could
not have antici pated when we denied relator's pre-trial
application to review the denial of his notion to conti nue

with the coment that “[d]efendant nay rerai se on appeal in

the event of conviction.” State v. lLaugand, 95-0916 (La.
2/ 27/97), 689 So.2d 1308 (Lemon, J., concurring). It further
appears that counsel enbarked upon trial by issuing an
i nstanter subpoena for a mssing alibi wtness who ultimately
coul d not be | ocated because he had noved, but did not bring
the problemto the court's attention until after the state
rested its case. This om ssion pronpted the court to express
for the record its own frustration that “[a]t no tinme did
Counsel ask any assistance of this Court to get this wtness
in,” and to observe that counsel had, in any event, failed to
file the notice of alibi defense required by La.C. Cr.P. art.
727.

Counsel thereby failed to lay the | egal groundwork for
presenting an alibi defense; subpoenaed a w tness under
ci rcunst ances whi ch suggested not an informed professional
assessnent that an alibi defense was a viable one but a
desperate attenpt to cobble together any defense at the |ast
moment; failed even to provide the court with all of the
i nformati on necessary to make a fully infornmed decision on the

continuance notion; and, once trial began, pursued questioning
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of the state's witnesses at trial which reveal ed | ack of even
a rudi mentary know edge of the circunstances surrounding the
investigation of the crime and the arrests of relator and his
co-defendant. G ven these circunstances, we agree wth Judge
Pl ot kin, who dissented fromthe panel opinion which affirnmed
relator's conviction and sentence for second degree nurder,
that while “[i1]t is frustrating to continue a trial where one
side is prepared to go forward . . . forcing an attorney to
trial who is unprepared does not punish the attorney for
hi s/ her lack of readiness, it nmerely punishes the defendant
who is unable to present an adequate defense.” State v.
Laugand, 99-1554, p. 3 (La. App. 4" Cr. 4/7/99), 738 So.2d
209 (unpub'd) (Plotkin, J., dissenting).

Accordingly, we reverse the decision of the court of
appeal, set aside relator's conviction and sentence, and
remand this case to the district court for all further

proceedi ngs in accord with the | aw



