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SUPREME COURT OF LOUISIANA
No. 2003-K K -2409
STATE OF LOUISIANA
VERSUS
KATHY BUSH

ON APPLICATION FOR WRIT OF CERTIORARI
TO THE COURT OF APPEAL, FOURTH CIRCUIT

CALOGERO, Chief Justice, dissents from the action of the court denying the
stay and denying thewrit, and assigns reasons.

The district court’ s denial of defendant’ s request for trial by judge was based
on defendant’ s failure to make her waiver of her right to ajury within fifteen days of
her arraignment as required by La. C. Cr. P. arts. 521 and 780. However, Article
780(B) clearly givesthedistrict court the discretion to permit the defendant to waive
trial by jury so long as the request is made prior to commencement of trial. In my
view, thedistrict court abused its discretion in denying the defendant’ smotionin this
case.

First, the district court’ s reliance on State v. Davis, 485 So. 2d 981 (La. App.
4 Cir. 1986), writ denied, 488 So. 2d 1019 (La 1986), which stated that there is
“clearly no constitutional right not to betried by ajury, except in avery unusual case
whereafairjury trial isimpossibleor unlikely,” was misplaced in thismatter, because
Article 780 givesthe district court the discretion to permit the defendant to waive her
right to ajury trial any time prior to the commencement of trial. 1nthe present case,
the defendant made her request for atrial by the court before thejury venirewas even
presented, and, unlikein Davis, the defendant herself elected atrial by thecourt onthe
record. Furthermore, there was no opposition from the District Attorney to the
defendant’ s request for atrial by the court; indeed, the District Attorney objected to

the district court’s denial of the defendant’s request. Additionally, it is the District
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Attorney that seeks this writ application and is essentially joining the defendant in
making her request for atrial by the court. Accordingly, | perceive no reasonable

basisfor the district court to have denied the defendant’ srequest to waive her right to

atrial by jury.



