SUPREME COURT OF LOUI SI ANA
NO. 99- C- 2668
AEB
V.
J BE

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL
SECOND CI RCU T, PARI SH OF DESOTQ,

MARCUS, Justice *
In this proceeding to change child custody, we are called
upon to determ ne whether domciliary custody of the child, JE

shoul d be changed fromthe nother, AEB, to the father, JBE.

EACTS

The parties were married in August of 1986. One child
was born of the marriage, JE, on Septenber 17, 1992. The parties
separated in October of 1993, and JE remained in the famly hone
with his nother and two half-brothers from her previous narriage.
Both parties sought sole custody of JE After an evidentiary
hearing, the trial judge determ ned that either parent would be a
fit and proper domciliary parent. He awarded joint custody and
designated the nother as domciliary parent subject to visitation
in favor of the father as set forth in a joint custody and
visitation inplenentation plan. At the tinme the joint custody
award was rendered on April 22, 1994, JE was twenty nonths ol d.

In the summer of 1996, JE' s nother married DB who noved
into her home with his two children, a son, BB (about eight years
old ), and a daughter, HB (about six years old). According to JE s

father, during a visitation with himin Septenber of 1996, JE began
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to make sucking notions with his nmouth and reported to his father
and his paternal grandnother that BB “had done that on his tee-
tee.” JE' s father reported the incident to the sheriff and the
Child Protection Services for DeSoto Parish. He also took JEto a
medi cal doctor but the doctor could not find anything physically
wr ong. JE told his father of another incident of oral sexua
contact by BB upon him in Decenber. Around the tine these
i ncidents occurred, JE also conplained to his father that his penis
was burning, he would have the urge to urinate frequently and he
woul d wal k around holding his genitals. JE s father took himto a
urol ogi st because of an abrasion on his penis.

After the first incident, JE s father took himto Shelia
Baxter, a counselor for the YMCA Rape and Famly COisis dinic, and
continued to do so every other week until about March or April of
1997. Ms. Baxter then referred JE to a psychol ogist, Dr. Sanuel
Webb Sentell, who net with JE on three or four occasions.

On May 20, 1997, JBE filed this petition to change
custody to make himthe domciliary parent. He alleged that since
the date of the original custody decree there had been a
substantial change in circunstances and that a continuation of the
present custody situation was so deleterious to the mnor child
that a nodification of the existing decree was justified and in the
best interest of the mnor child. AEB filed an answer to the
petition and thereafter asserted an exception of no cause of
action. The father amended his petition to allege that his four
year old child, JE, had been sexually nolested by his step-brother,
BB. The nother answered the anmended petition denying the
al | egati ons.

A hearing was conducted on January 22 and January 25,

1999.! Dr. Sentell and another psychol ogi st were called as experts

! The hearing on change of custody did not take place until

a year and eight nonths after the original petition was fil ed.
Sone of the delays were due to the fact that JBE changed
attorneys three tines and the trial judge recused hinself
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on behalf of the father. Dr. Sentell testified that JE was
referred to himby M. Baxter, a counselor, who had net with JE
several tines. Dr. Sentell net with JE on three or four occasions
between May of 1997 and trial in January of 1999. He testified
that during the initial session with JE, which |asted severa

hours, he adm nistered tests, had JE do sone draw ngs and conduct ed
aclinical interview At this session JE was very open about what
happened with his step-brother and said that BB had sucked his tee-
t ee. Dr. Sentell testified that the first drawing JE did was
phallic in nature and was described by JE as a fish at Wal-Mart.
Wien Dr. Sentell asked JE to draw a picture of a person, he
responded by drawing a very realistic person whom he naned “BB.”
The information that JE supplied in the interview was consi stent
with information that Dr. Sentell had gathered fromfamly nenbers
and ot her sources. By the second and third neetings, Dr. Sentel

testified that JE becane very reluctant to discuss the incidents
with BB and he would quickly change the subject when questioned.
The child told Dr. Sentell that the incidents do not happen anynore
because he and BB do not take baths or showers together. Dr.
Sentell was of the opinion that the child had been coached not to
tal k about this subject matter. He did not think the incidents of
oral sexual contact with BB were fabricated because of the details
the child described and because a child would not know of these
t hi ngs unl ess he had experienced them Based on information from
interviews with JE and paternal famly nmenbers, Dr. Sentel

concluded that oral sexual contact had occurred on several
occasions in the bathtub, in the shower and at |east once outside.
Dr. Sentell did not think that the incidents JE described fell into
the real mof normal child play due to the age and size difference

bet ween the two chil dren. Dr. Sentell indicated that denial that

requiring the trial to be rescheduled. Nevertheless, such a

|l ong delay in hearing a change of custody case should not have
occurred. See Suprene Court General Admnistrative Rule G 8§ 6
Suprene Court Rule XXXII, § 1



the acts occurred by the parent that should be protecting the child
coul d cause harmto the child. Wile Dr. Sentell felt that JE did
not display any psychol ogi cal problens at the present tine, except
sonme sexual acting out behavior, this would not decrease the
possibility that such problens could occur in the future. It was
his recommendation that a safety plan should be inplenented
i nvol vi ng around-the-cl ock supervision of the perpetrator and that
t herapy shoul d be obtained for both the victimand the perpetrator.

Dr. Bruce McCorm ck, a psychol ogist, interviewed JE and
his father one tine on August 6, 1998, at the request of Dr.
Sentell. JE was five years old at the tine. |In response to sone
general questioning, JE responded that BB was nean to him After
bei ng shown pictures of nmen and wonen and identifying body parts,
JE told himthat BB touched his privates in the bathtub or shower.
Later in the interview when JE was asked if he told Dr. Sentel
that BB had sucked his tee-tee, he responded “yes, that he [BB] did
once and touched his tee-tee once, too.” Dr. MCorm ck thought
there was at |east “a seventy-five percent |ikelihood” that
I nappropriate sexual contact had occurred.

JE s paternal grandnother testified that right before his
fourth birthday, JE told her that “when we take our bath, BB puts
his mouth on ny tee-tee and does like that.” The grandnother al so
noti ced changes in JE s behavior around this tine in that he used
to like to take baths and now he did not want to take baths and he
would try to put his head in her crotch instead of just laying his
head on her lap and he would try to kiss and bite her on the butt.
Around Christmas of 1997 while visiting his grandnother, JE drew a
picture of a snowran or a Santa Claus with a penis on it. Wen she
told him “that’s not nice,” he drew her a picture wthout the
peni s. JE' s father testified that JE told himof four
i nstances of oral sexual contact by BB -- in Septenber and Decenber
of 1996 and February and Septenber or October of 1997. He

contacted Child Protection Services and the sheriff’'s office but



the contacts did not result in the filing of a conplaint. Wen he
told JE's nother about the first incident of sexual contact, she
replied to him“that we need to find out who has been doing that to
BB. "
JE' s nother testified that after she remarried in July of

1996, her new husband and his two children noved into her three
bedr oom honme previously occupied by herself, JE and her two sons
fromher first marriage who were fifteen and fourteen at that tine.

JE shared a bedroomwi th one of her sons and BB shared a bedroom
with the other. The foyer of the hone was converted into a bedroom
for her husband's daughter. JE s nother was enployed from ei ght

until five at a |unber conpany. After school, the children
attended day care but occasionally she enployed a babysitter who
| ooked after themin her hone. Before Septenber of 1996, JE and BB
woul d bat he together. Wen questioned, JE s nother testified that

she did not believe that the incidents between JE and BB occurred.

She expl ained that JE s conplaints about his penis burning were the
result of taking bubble baths and once she stopped |etting himtake
them the problem went away. After she was contacted by Child
Protection followng the second incident, she took BB and his
sister to see Ms. Baxter “to make sure that her famly was K~

She testified that she took the step-daughter one tinme and took BB
every two weeks for about a six nonth period. She did not pursue
Ms. Baxter’s recomendation that BB see Dr. Sentell or pursue
addi ti onal therapy. She left her job at the |unber conpany in
February of 1998 and bought the day care center where the children
stayed after school and during the summer, and she worked full tine
at the day care center during the summer of 1998. |In Septenber she
sold the day care center and went back to work at the | unber
conmpany but many days would l|eave early to be honme with the
children after school. |If she was not hone with the children her
husband would stay with them She testified that after the

al l egati ons were nade, she added on a bedroom and bat hroomto her



house and placed a nonitor in the bedroomthat JE shared with his
ol der half-brother. A though she testified that JE and BB had not
been al one together since she was infornmed of the first incident,
there was testinony in the record to the contrary.

AEB’' s husband’s testinony corroborated much of that
presented by AEB. Based on the testinony of the professionals and
his own observation, he saw no truth to the allegations. He
testified that since Septenber of 1996, BB and JE never bathed
toget her again and he and his wife took steps to insure that the
two children were not alone. Hs testinony differed from his
wife’'s on whether BB had seen Ms. Baxter. He testified that he
knew of only one occasion that his wife took BB to see Ms. Baxter
while she testified that BB saw her on a regular basis for about
Si X nont hs. Because he was injured and on disability, he was
presently able to be hone when the children cane honme from school

Friends and famly nmenbers of the nother also testified
at the hearing that AEB was a good nother concerned about her
children’s well-being and that the famly was a nenber of a church
and attended regularly. The parties stipulated that if custody
wer e changed, JE would remain at the sane school

The trial judge ruled that the parties would continue to
have joint custody of JE but changed domciliary custody fromthe
mother, AEB, to the father, JBE. He found a change in
circunstances materially affecting the welfare of JE including the
remarriage of AEB, the introduction of BBinto JE s life, and the
proven instances of inappropriate sexual contact by BB upon JE
The trial judge concluded that JE s father nmet the heavy burden of
proving that JE s interest would be better served by making the
father the domciliary parent with visitation granted in favor of
the nother with certain conditions or restrictions including no
overnight visitation with the nother when BB was spending the
ni ght, that JE was not allowed to be alone with BB at anytinme and

that adult supervision was required at any tinme JE and BB were



t oget her.
The not her appeal ed. The court of appeal reversed,
finding that the father did not neet the heavy burden of proof set

forth in Bergeron v. Bergeron, 492 So. 2d 1193 (La. 1986), that

| eaving JE in his nmother’s hone where he had lived all his life was
so deleterious that nodifying the custody decree was necessary.
The court of appeal held that the evidence of inappropriate sexual
contact was not shown to be highly probable, and after the initial
reports, there was no substantive evidence in the record that
repeated episodes occurred during the two and a half years that
el apsed since the first alleged incident and trial. The court of
appeal found that the father failed to present clear and convi ncing
evidence that the harm that would be caused by changing JE s
custody was substantially outweighed by the advantages. The court
of appeal returned domciliary custody to the nother.? W granted
certiorari to review the correctness of that decision.?
LAW

La. Cv. Code art. 131 provides that “[i]n a proceeding
for divorce or thereafter, the court shall award custody of a child
i n accordance with the best interest of the child.” Comrent (d) to
article 131 states that the article should be followed in actions
to change custody as well as in those to initially set it. Comrent
(d) further states that the jurisprudential requirenents of

Bergeron v. Bergeron, 492 So. 2d 1193 (La. 1986), are applied to

actions to change custody rendered in considered decrees.* I n such
actions, the proponent of change nust show that a change of
circunstances materially affecting the welfare of the child has

occurred since the prior order respecting custody. Bergeron, 492

232,647-CA (La. App. 2d Cir. 8/11/99); ____ So. 2d

3 99-C-2668 (La. 10/8/99): ___ So. 2d

4

A considered decree is an award of permanent custody in
which the trial court receives evidence of parental fitness to
exerci se care, custody, and control of children. Evans v.
Lungrin, 97-0541, 97-0577 (La. 2/6/98); 708 So. 2d 738.
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So. 2d at 1195. The party seeking a change “bears the heavy burden
of proving that the continuation of the present custody is so
deleterious to the child as to justify a nodification of the
custody decree, or of proving by clear and convi nci ng evi dence t hat
the harm likely to be caused by a change of environnent is
substantially outweighed by its advantages to the child.”
Bergeron, 492 So. 2d at 1200. This burden of proof is inposed as
a nmeans of inplenenting the best interest standard in light of the
speci al considerations present in change of custody cases. Last,
the determnation of the trial judge in child custody matters is
entitled to great weight, and his discretion will not be disturbed
on review in the absence of a clear show ng of abuse. Bergeron,

492 So. 2d at 1196.

DI SCUSSI ON

After reviewi ng the evidence presented by the parties,
we conclude that JE' s father has net the heavy burden of proving
that due to a change of circunstances that occurred in JE s life,
the continuation of the present custody is so deleterious as to
justify a nodification of the custody decree. The change of
circunstances is not based upon one act or incident but results
from a conbination of factors including the remarriage of JE s
not her, the introduction of BB into JEs |ife, the occurrence of
i ncidents of inappropriate oral sexual conduct perpetrated by BB
upon JE and the failure of JE' s nother to acknow edge that these
i ncidents occurred and take sufficient steps to prevent any future
occurrences. W find that JBE proved by a preponderance of the
evidence that incidents of inappropriate sexual contact were
perpetrated upon JE by his step-brother, BB. This is supported by
the statenments nade by JE to his father and paternal grandnother
and by JE s peculiar behavior after these incidents began to occur.

It is further supported by the opinions of Dr. Sentell and Dr.



McCormck. Dr. Sentell testified that the information JE rel ated
to himwas that BB had perpetrated oral sexual contact on him on
several occasions. Dr. Sentell did not believe that the events JE
descri bed could be fabricated because a child could not know of
such behavior unless he had experienced it. Dr. MCorm ck
testified that he thought there was at | east a seventy-five percent
probability that inappropriate sexual contact occurred. JE' s
reluctance to discuss the incidents after his initial interview
with Dr. Sentell and with Dr. McCorm ck suggests that it is |likely
t hat JE was coached at sone point not to talk. Both AEB and her
husband testified that they did not believe the incidents occurred.
By denying the occurrence of the inappropriate sexual contact, they
failed to acknowl edge the legitimacy and seriousness of JE' s
situation. W note that JE s nother did take BB and his sister to
see Ms. Baxter at |east once “to assure herself that everything was
K, ” but she and her husband did not seek therapy or counseling for
BB as suggested by Ms. Baxter and Dr. Sentell. Al t hough sone
measures were taken by AEB to keep the boys supervised and apart
and AEB nmade additions to her honme and installed a nonitoring
devi ce, these neasures fell short of alleviating the potential for
future incidents of inappropriate sexual contact to occur. Dr.
Sentell testified that the failure of the nother to afford
sufficient protection can cause trenendous problenms for JE and
allow the perpetration to happen again. Wile JE may not be
show ng psychol ogi cal and enotional danage at the present tine,
this does not nean that he failed to suffer harm W consider that
JE was harned in his present environnment by the occurrence of the
incidents perpetrated by BB upon him Moreover, it is possible
t hat psychol ogi cal and enotional damages caused by the situation
could manifest thenselves in the future. In sum we conclude that
the father has nmet the heavy burden of proving the present
domciliary custody with the nother, due to the change in

circunstances, is so deleterious to the child that a nodification



of the custody decree is warranted.

Mor eover, we think that JE s father has shown by clear
and convincing evidence that the harm likely to be caused by a
change of environnment is substantially outweighed by its
advant ages. The paranount advantage to changing JE' s domciliary
custody is to renove him from the sanme house where BB resides,
thereby elimnating the possibility that future incidents of sexual
contact between JE and BB will occur. |[If JE continues to reside in
his nmother’s home, the threat of perpetration by BB is always
present notw t hstandi ng any safety plan that AEB woul d undert ake.
In contrast to this threatening environment, JE would be an only
child residing in his father’s hone rather than one of four or five
children. JE would attend the sane school and church. JBE is the
manager of a furniture store in the area and has the flexibility in
his work schedule to take and pick up JE fromschool. JE s paternal
grandparents are concerned and | ovi ng grandparents who |ive cl ose
to their son and can assist himwth caretaking responsibilities.
JE woul d have his owmn roomin his father’s house. The di sadvant age
to changing custody is that JE has lived in the sane hone all of
his life with his nother who | oves himdearly and two ol der hal f-
brothers with whom he is very close, although the ol dest half-
br ot her had noved out of the home at the tine of trial. However,
in weighing any harmlikely to be caused by changing domciliary
custody agai nst the advantages, we find that the wei ght of evidence
clearly supports the change of domciliary custody.

In sum we conclude that it is in the best interest of JE
to change domciliary custody fromhis nother to his father. The
trial judge did not abuse his discretion in finding that the
domciliary custody of JE should be with his father wwth the right
to specific visitation in favor of the nother. The court of appeal

erred in holding otherw se. W nust reverse.

DECREE
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For the reasons assigned, the judgnent of the court of
appeal granting domciliary custody in favor of the nother, AEB, is
rever sed. The judgnment of the trial court granting domciliary
custody in favor of JBE subject to AEB's right to specific

visitation is reinstated. All costs of this proceeding are

assessed agai nst AEB.
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