SUPREME COURT OF LOUI SI ANA
NO. 98- C- 2691
GEORGE G LACOUR
VERSUS
H LTI CORPCORATI ON

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL
FIRST CI RCU T, OFFI CE OF WORKERS' COVPENSATI ON, DI STRICT SI X

MARCUS, Justice’

In this workers’ conpensation proceeding, we are called
upon to address whether plaintiff’s claim for conpensati on has
prescri bed.

The following facts were adduced at the trial on the
prescription issue. George G LaCour was enployed by HIti, Inc.
beginning in March of 1988 as a sales representative. H's job
required the sale, service and denonstration of power actuated and
pneumati ¢ power tools, |ike jackhamrers and machines that drive
bolts through steel. Beginning in 1989, M. LaCour began
experiencing physical problems with his wists and upper
extremties. In 1989, he underwent a carpal tunnel release on his
right wist. In 1991, he began seeing Dr. Janes CGosey, Jr., an
ort hopedi ¢ surgeon. M. LaCour conplained of pain in his left
wist and upper extremties. In April of 1992, Dr. Cosey
performed a carpal tunnel release on M. LaCour’s left wist.
During the recuperation period follow ng the surgery, M. LaCour
recei ved short-termdisability benefits through Hlti's disability

insurer, Sun Life of Canada. He was released to return to work
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about six weeks later and he resuned his normal job duties. In
1992 through 1993, he experienced el bow tendinitis and Dr. GCosey
performed a left elbow release in 1993. M. LaCour was told by
Dr. CGCosey at that tine that if he went back to the sane kind of
work his problenms would reoccur. In March of 1993, he filed a
conpensation claim with Crawford and Conpany, the conpensation
admnistrator for HIlti. Hlti was self-insured. The claim was
deni ed. He received short-term disability benefits and then
returned to his normal work duties. From 1993 through 1995, M.
LaCour continued to perform his normal work duties, but he
experienced progressive problems with his el bows and wists and
continued to see Dr. Cosey who noted the need for future surgery on
the right lateral epicondyle (right elbow). In August of 1995, a
right lateral epicondyle release as well as a nedial epicondyle
rel ease on the right was perfornmed by Dr. CGosey. M. LaCour’s use
of his right armwas |imted for the next six weeks. He again
received short-term disability benefits from H Iti. M. LaCour
testified that during the fall of 1995, he continued to perform
some work duties fromhis honme. He spoke to his supervisor about
his work status in the fall of 1995 at which tine he expressed his
desire to return to his normal enploynment duties. M. LaCour
reached maxi mum i nprovenent in Novenber of 1995. At that tine Dr.
Gosey discussed with himthe need to nodify his job or not return
to the same kind of work. M. LaCour testified that during
Decenber of 1995, he finally realized that he was unable to return
to HIti and assune the duties that he had been performng for
t hem

On Novenber 14, 1995, HIti wote a letter to M. LaCour
informng him that he had used up his short-term disability
benefits and was being transferred to inactive status. The letter
further stated that if he was physically unable to return to work
by January 11, 1996, he would no I onger be carried as an enpl oyee

of record. M. LaCour did not return to work. The record cont ai ns



aletter witten by Dr. CGosey to Sun Life stating that M. LaCour
“Wll never-ever-be able to return to his current job using power
actuated tools” due to a nedical condition and further stating that
he is disabled from his current job. On January 31, 1996, Dr.
Gosey wote another letter to Sun Life stating once again that M.
LaCour’s previous enploynment caused his problenms with his el bows
and that he could not return to his enploynent because it would
cause further destruction and deterioration to his el bows. M .
LaCour filed this disputed claimfor conpensation on Septenber 5,
1996, alleging that he suffered froman occupational disease with
injury to his right and left elbows and carpal tunnel syndrone.
Hilti answered, generally denying the allegations set forth in the
claim and specifically pleaded that M. LaCour’s claim had
prescri bed.

The workers’ conpensation judge found that M. LaCour’s
claimhad prescribed. Accepting January 11, 1996, as the | ast date
of enpl oynent and the date that disability began, the judge found
that the claimwas not filed until Septenber of 1996, nore than siXx
months from the conmmencenent of disability arising from an
occupational disease. M. LaCour appealed. The court of appea
af firmed.!? We granted certiorari to review the correctness of
t hat decision.?

La. RS 23:1031.1 governs workers’ conpensation clains
for occupational disease. La. R S. 23:1031.1 (E) provides:

E. All clains for disability arising from an

occupational disease are barred unless the enpl oyee

files a claimwth his enployer within six nonths

of the date that:

(a) The disease manifested itself.

(b) The enpl oyee is disabled fromworking as
a result of the disease.

(c) The enpl oyee knows or has reasonabl e
grounds to believe that the disease is
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occupational ly rel at ed.

Notice filed with the conpensation insurer
of such enpl oyer shall constitute a claim
as required herein.

In Bynumv. Capital Gty Press, Inc., 95-1395 (La. 7/2/96), 676 So.

2d 582 (1996), this court held that the existence of all three
factors is necessary to trigger the running of the six nonth
prescriptive period for clains of disability arising from an
occupati onal di sease.

The first issue we nust address is whether the workers’
conpensation judge was correct in determ ning that M. LaCour
becane disabled as a result of an occupational disease on January
11, 1996. Hilti argues that M. LaCour suffered from problens
associ ated with carpal tunnel syndronme and el bow degeneration as
early as 1992 and that he was aware that the di seases were a direct
result of denonstrating the use of power actuated and pneunatic
tools associated with his work. Therefore, a claimfor workers’
conpensati on made in Septenber of 1996 woul d be prescri bed.

The conpensation judge found that January 11, 1996 was
the | ast date of enploynent and the date wupon which M. LaCour’s
disability began for purposes of comencing the tinme period
pursuant to La. RS 23:1031.1 (E). January 11, 1996 was the date
Hlti set forthin aletter to M. LaCour to either return to work

or consider his enploynent with the conpany termnated. W agree

with the trial judge that it was not until January 11, 1996 t hat
all three factors set forth in Bynum were sati sfi ed. There is no

doubt that the diseases had manifested thensel ves and M. LaCour
had reason to know he suffered fromthese di seases for nmany years.
M. LaCour had been treated for carpal tunnel syndrone and el bow
probl ens since 1989. From 1991 to 1995, he was seen and treated
periodically for these problenms by Dr. Gosey and had surgeries
per f or ned. Each time he had surgery Hilti woul d place him on
short-termdisability but he always resuned his nornmal work duties.

After the surgery in August of 1995, M. LaCour intended to resune



his work duties as he had al ways done after his prior surgeries and
he did continue to work out of his honme. |n Novenber of 1995, when
he had reached maxi mumrecovery fromhis |ast surgery, he was told
by Dr. Gosey that he could no longer perform the functions
associated with his work. It was al so during Novenber that he was
informed by HIti that he would be termnated if he did not return
to work by January 11, 1996. W conclude that the record supports
the finding that January 11, 1996 was the date when M. LaCour’s
di sability began because that was the date when he was forced to
termnate his enploynent and all three factors set forth in Bynum
were net. Hence, we find no manifest error on the part of the
trial judge.

Next, we nust determne if M. LaCour’s conpensation clai mhas
prescribed. The workers’ conpensation judge found that M. LaCour
did not file his formal disputed claim for conpensation unti
Sept enber of 1996, nore than six nonths from January of 1996, the
date that M. LaCour becane disabled as a result of an occupati onal
di sease. W find the conpensation judge msinterpreted La. R S
23:1031.1(E). The statute requires that the enployee file a claim
with his enployer within six nonths of the date that the disability
commences or the claim is barred. The statute does not say that
a formal disputed claimnust be filed with the Ofice of Wrkers’

Conpensation within the six nonth period. In Duplechain v. Gulf

States Wility Co., 468 So. 2d 1386, 1389 (La. App. 3d Gir. 1985),

the third circuit concluded that the |anguage of the statute
suggests that its time Jlimtation applies only to the
“notification” of an enployer of an occupational disease rather
than the actual filing of a petition to recover conpensation
benefits. It reasoned:

Froma liberal reading of this phrase, as we
are mandated to do in interpreting the

wor knmen’ s conpensation |laws, it appears that
the statute does not contenplate a | awsuit

agai nst an enployer but nerely the notification
of such enployer. This interpretation is
supported by another stipulation of the statute



whi ch states that the notification of the

enpl oyer’ s conpensation carrier will constitute

conpliance wth the notification require-

nments of 23:1031.1.°3
We agree that La. R S. 23:1031.1(E) requires only that notice be
given to the enployer or to the conpensation insurer within six
nmonths of a determnation that the claimant is disabled as a result
of an occupational disease. Wat constitutes notice wll depend

upon the facts and circunstances of the particular case. In

Edwards v. Sawyer Industrial Plastics, 26,320 (La. App. 2d Cr.

12/ 07/94); 647 So. 2d 449, the enployee wote a letter to his
enpl oyer stating that while in the workplace, he sustained total

disability fromworking. In Wnzor v. Augenstein Construction Co,

Inc., 378 So. 2d 470 (La. App. 3d Cr. 1979), wit denied, 379 So.
2d 1103 (La. 1980), the enployee was visited by his job
superintendent while he was hospitalized for tests. At that tine,
t he enpl oyee told his superintendent that he had a | ung di sease and
woul d not be able to return to work as a wel der due to snoke and

dust on the job. In Rley v. Avondal e Shipyards, 305 So. 2d 742

(La. App. 4" Gr. 1975), plaintiff’'s notification of the enployer’s
i nsurance departnent of his retirenment because of disability was
sufficient to satisfy La. RS 23:1031.1 (E). In the instant case,
we find that the notice requirenent was satisfied. HIti was aware
that M. LaCour was suffering fromcarpal tunnel syndrome and pain
in both el bows for years and that such conditions were related to
his work duties. |In Novenber of 1995, HIti wote a letter to M.

LaCour indicating that his short-term disability benefits were

3 Accord, Edwards v. Sawyer Indus. Plastics, 26,320 (La.
App. 2d Cir. 12/07/94); 647 So. 2d 449; Wnzor v. Augenstein
Const. Co, Inc., 378 So. 2d 470 (La. App. 3d Gr. 1979); wit
deni ed, 379 So. 2d 1103 (La. 1980); Mercantel v. Gulf Coast Food
Stores, Inc., 300 So. 2d 566 (La. App. 3d Cr. 1974), wit
deni ed, 304 So. 2d 668. See also Denis Juge, Louisiana Wrkers’
Conmpensation, Issue 5, 8 9.5 (Lexis Law Publishing 1998) (unli ke
clainms for accidents, the prescription for asserting a claimfor
an occupational disease is interrupted not by a suit being filed
with the Ofice of Wirkers’ Conpensation but rather by filing a
claimw th the enployer or the conpensation insurer).
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about to expire and he would be termnated if he did not return to
work on January 11, 1996. In letters dated Decenber 28, 1996 and
January 31, 1996 from Dr. CGosey to Sun Life, Hlti’s disability
insurer, Dr. Cosey stated that M. LaCour’s previous enploynent,
specifically the denonstration of vibrating machines, caused M.
LaCour’s problens to his elbows to begin wth and he should not
return to his enploynent because it woul d cause further destruction
and deterioration to his el bows. These letters state that M.
LaCour is disabled as a result of his enploynent. W find that
t hese events served as tinely notification to HIti that M. LaCour
was disabled as a result of an occupational disease so as to
satisfy La. RS. 23:1031.1(E).*

Havi ng determ ned that the six nonth period set forth in
La. RS 23:1031.1(E) addresses notification to the enployer and
not the filing of a formal disputed claim with the Ofice of
Wor kers’ Conpensation, then the question remains —what is the tine
period for filing a formal disputed claim with the Ofice of
Wor kers’ Conpensation. The argunent has been made that since the
| egislature did not provide for a prescriptive period in the
statute, then no tinme limt exists for filing suit after the
enployer is notified that the claimant has suffered an occupati onal

di sease. See Edwards, 647 So. 2d at 451; Juge, La. Workers

Conpensation, Issue 5 at 8§ 9:5. Oten statutes creating a cause
of action contain no prescriptive period. Instead, it 1is
determned by reference to other statutes. Section A of the
occupational disease statute does give us sonme guidance. | t
provi des:

Every enpl oyee who is di sabl ed because of

the contraction of an occupational di sease
as herein defined . . . shall be

* Having found that tinely notification occurred, we need
not address M. LaCour’s second assignnent of error that the tine
period to file a claimshould be extended an additional six
nmont hs because the enployer failed to provide notice of the tinme
limtation in which to nmake a claimpursuant to La. R S
23:1031. 1(1).



entitled to the conpensation provided in this
Chapter_the sane as if said enployee received
personal injury by accident arising out of
and in the course of his enploynent.
(Enphasi s added).

The statute provides at the outset that conpensation for an
occupati onal disease shall be treated “the sanme as if said enpl oyee
recei ved personal injury by accident.” It also refers to the
conpensation provisions of Chapter 23. The prescriptive statute in
Chapter 23 is set forth in La. RS. 23:1209(A) which provides in
pertinent part:

In case of personal injury, including death

resulting therefrom all clainms for paynents

shall be forever barred unless within one

year after the accident or death the parties

have agreed upon the paynments to be nmade

under this Chapter, or unless within one year

after the accident, a formal claimhas been

filed as provided in Subsection B of this

Section and in this Chapter. (Enphasis added).
Laws on the sane subject matter nust be interpreted in reference to
each other. La. CGv. Code art. 13. The Wrkers' Conpensation Act

is a “symretrical whole.” Landreneau v. Liberty Mitual Ins. Co.,

309 So. 2d 283 (La. 1975). Therefore, it would seemonly | ogical
to conclude that the legislature intended that the prescriptive
statute of Chapter 23 apply to a claimfor an occupational disease.
Mor eover, application of La. R S. 23:1209(A) to an occupationa
di sease claim would prevent the filing of stale clains by the
enpl oyee and give an enployer an opportunity to satisfy its
obligations wunder the Act. Hence, we <conclude that the
prescriptive period of La. RS 23:1209(A) applies to clains under
La. RS 23:1031.1.

Applying La. R S 23:1209(A) to the facts of this case,
we find that M. LaCour’s formal disputed claim filed with the
O fice of Wrkers’ Conpensation on Septenber 5, 1996 was tinely
filed. Hence, his claimhas not prescribed. The court of appeal
erred in affirmng the judgnent of the trial court sustaining

Hilti’s exception of prescription. W nust reverse.



DECREE
For the reasons assigned, the judgnment of the court of
appeal in favor of HIti, Inc. and against George G LaCour
granting the exception of prescription is reversed. The case is

remanded to the trial court for further proceedings. Al costs are

assessed against Hlti, Inc.



