SUPREME COURT OF LOUI SI ANA

NO. 97-C 3213

DAVI D MARX

VWH TNEY NATI ONAL BANK

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL, FIFTH CIRCU T
PARI SH OF JEFFERSQN, STATE OF LQOUI SI ANA

MARCUS, Justice’

David Marx filed suit against the Witney National Bank
(hereinafter "Witney") asserting that Wiitney was obligated to
restore to his checking account a total of $10,000 for five checks
drawn on his account by a person whose signature was unaut hori zed.
Stanl ey Marx and Maxi ne Marx Goodman were added to the same account
in April 1995, and were naned as additional plaintiffs by supple-
nmental and anending petition.! Witney declined to restore the
funds paid out on the forged checks to the plaintiffs' account. It
answered asserting that the failure of David Marx to exercise

reasonable care in the handling of the account precluded relief.

Victory, J., not on panel. Rule IV, Part 2, 83.

! David Marx's account bore account nunber 39-007-336.
Maxi ne Marx Goodman and Stanley Marx were added to this account,
whi ch was thereafter styled "David Marx or Maxine Marx or Stanley
Mar x. "



The facts underlying this nmatter are undi sputed by the
parties. A joint stipulation of facts was entered into in connec-
tion with cross-notions for summary judgnent. The joint stipul a-
tion and docunents submtted wth plaintiffs' petition and notion
for summary judgnent denonstrate the follow ng. David Marx
mai nt ai ned a checking account at Witney for which he received
monthly statenments. H s January 1995 statenent contai ned evi dence
of five forged checks totalling $2,373.00. He did not review his
January 1995 statenment. Nor did he review his statenents for the
nmont hs of February, March, and April of 1995. Had he reviewed the
January through April 1995 statenents, he would have discovered
sevent een forged checks totalling al nost $13,000.00. On April 24,
1995, two children of David Marx, Stanley Marx and Maxine Marx
Goodman, were added as joint owners to the sane account. Five
addi ti onal checks were forged on the account in March, April, and
May 1995 which first appeared on the May 1995 statenent. Stanley
Marx noticed these forged instrunents when he reviewed the bank
statenent dated May 16, 1995 and t he encl osed cancel |l ed checks. At
t he behest of Stanley Marx, David Marx reported the forgeries to
Wi t ney and executed an "Affidavit of Forgery, Alteration, Loss or
Theft of Instrunment and Subrogation and Hol d Harnl ess Agreenent™ in
which he identified his grandson, Joel Goodman, as both the nmaker
and payee of the forged instrunents. Plaintiffs asked Wiitney to
credit back to their account the funds paid out on the last five
forgeries discovered and reported upon receipt of the My 1995
statement. The parties stipulated that Joel Goodman had access to
Davi d Marx's checkbook whenever he visited his grandfather, that he
was the party who had forged all of the checks in question, and
that David Marx was negligent for failing to review his January,

February, March, and April 1995 statenents.



The trial judge granted plaintiffs' notion for summary
judgrment, rendering judgnent in plaintiffs' favor for $10, 000, plus
| egal interest fromdate of judicial demand, and all costs of the
proceedi ngs. The court of appeal affirmed.? W granted certiorari

to review the correctness of that decision.?3

The sole issue for our reviewis whether the stipul ated
negl i gence of David Marx precludes recovery agai nst Witney by al
joint owners on the account for the five forged checks honored by
Wi t ney whi ch were di scovered and reported upon recei pt of the May

1995 st atenent.

The law applicable to this case is found in Chapters
Three and Four of the Louisiana Comrercial Laws. Pursuant to
Loui siana's Commercial Laws as well as the established jurispru-
dence prior to their adoption, the rel ationship between a bank and
its depositor is a debtor-creditor relationship that is contract ual

in nature. Fidelity Nat'l. Bank of Baton Rouge v. Vuci, 224 La.

124, 68 So. 2d 781 (1953); Etting v. Commercial Bank of New

Oleans, 7 Rob. 459 (La. 1844); Delort Hardware Conpany, lnc. V.

Peopl es Bank and Trust Co., 490 So. 2d 547 (La. App. 4th Crr.

1986); Strother v. National Anmerican Bank, 384 So. 2d 592 (La. App.

4th Gr. 1980); First Nat'l. Bank of Ruston v. Pine Belt Producers

Co-op, 363 So. 2d 1201 (La. App. 2d CGr. 1978); Davis v. Mller

Bui lders & Developers, Inc., 340 So. 2d 409 (La. App. 2d Crr.

2 97-607 (La. App. 5th Gir. 11/25/97), 703 So. 2d 790.

3 97-3213 (La. 3/27/98), So. 2d. . Because the
trial judge's ruling granting sunmary judgnent in favor of
plaintiffs is the only matter presented for our review, the
reconventional demand and third-party clains of Wiitney and the
trial judge's previous ruling denying Witney's exception of no
right of action regarding Maxi ne Marx Goodman and Stanl ey MarXx
are not before us.



1976). The initial deposit of funds gives rise to the contract
bet ween bank and depositor; the subsequent creation of rights of
others to an interest in an account involves an anendnent of the

original contract. 5A Mtchie on Banks and Banking 18 (M J. Divine

& GE Legner eds., Rev. ed. 1994); 10 Am Jur. 2d Banking

Institutions 8 719 (2d ed. 1997); Roberts v. Roberts, 827 S. W 2d

788 (Tenn. App. 1991).

During the course of the contract wwth its depositor, a
bank has the right to use the funds on deposit and, in consider-
ation thereof, it covenants to pay funds out of the depositor's

account only on the depositor's orders. First Nat'l. Bank v. Pine

Belt Producers Co-op, 363 So. 2d at 1204. La. R S. 10:3-401

specifically provides that a person is not |liable on an instrunent
unl ess the person signed the instrunent. La. R S. 10:3-403 further
provi des that an unauthorized signature is ineffective except as
the signature of the unauthorized signer in favor of a person who
in good faith pays the instrunent or takes it for value. Accord-
ingly, the general rule is that a bank is |iable when it pays based

upon a forged signature. Colonial Bank v. Marina Seafood Market,

Inc., 425 So. 2d 722 (La. 1983); Colunbia Finance Corp. V.

Robi t check, 243 La. 1084, 150 So. 2d 23 (La. 1963); Couvillion v.

VWitney Nat'l. Bank of New Ol eans, 218 La. 1096; 51 So. 2d 798

(1951). A charge against a custonmer's account based on a forged
instrunment is not an authorized charge under the contract between
the parties because the order to pay was not given by the custoner.
6 Hawkl and, Leary & Alderman UCC Series 84-401:03 (Rev. ed. 1996).
For that reason, a banking custonmer can insist that the drawee bank
recredit to his account any funds paid out on a forged instrunent.

Janes V. Vergai & Virginia V. Shue, Checks, Paynents, and El ectron-




ic Banking 458 (Practicing Law Institute 1986); Fidelity Nat']l

Bank of Baton Rouge v. Vuci, 224 La. 124, 68 So. 2d 781 (1953).

Not wi t hst andi ng the general rule that inposes the risk of
| oss for paynent of a forged instrunent on the drawee bank, the | aw
provi des that under certain circunstances a bank's custoner may be
precluded fromasserting rights against the bank in connection with
a forged check. Pursuant to La. R S. 10:3-406 and 10:4-406, a
custoner is precluded from having funds paid out on a forged
instrunment restored to his account if his failure to exercise
reasonabl e care in handling the account, either before or after the
forgery, substantially contributed to the | oss. In this case,
Wit ney asserted both statutory defenses in response to plaintiffs’

nmotion for summary judgnent.
La. R S. 10: 3-406 provides:

(a) A person whose failure to exercise ordi-
nary care substantially contributes to an
alteration of an instrunent or to the making
of a forged signature on an instrunent is
precluded fromasserting the alteration or the
forgery against a person who, in good faith,
pays the instrunent or takes it for value or
for collection.

(b) Under Subsection (a), if the person
asserting the preclusion fails to exercise
ordinary <care in paying or taking the
instrunment and that failure substantially
contributes to loss, the loss is allocated
bet ween the person precluded and the person
asserting the preclusion according to the
extent to which the failure of each to exer-
cise ordinary care contributed to the | oss.

(c) Under Subsection (a), the burden of prov-
ing failure to exercise ordinary care is on
the person asserting the preclusion. Under
Subsection (b), the burden of proving failure
to exercise ordinary care is on the person
precl uded.

La. R S. 10:3-406 precludes a bank's custoner from



asserting a claim when the custoner's conduct before a forgery
substantially contributes to the nmaking of the forgery. The burden
of proving that the customer's handling of the account precludes
recovery is on the bank. In this case, the bank asserted that
David Marx substantially contributed to the forgeries and was
precl uded from maki ng a clai magainst the bank by La. R S. 10: 3-
406(a) because his grandson had access to his checkbook each tinme
he visited the residence.* No further facts were stipulated by the
parties concerning where or how t he checkbook was kept, the manner
i n which the grandson obtai ned bl ank checks of his grandfather, the
frequency of his visits, or whether the grandfather had reason to
be suspicious that his checks m ght be taken and his nane forged on
them The nere fact that one famly nmenber has access to checks at
the residence of another famly nenber, wthout nore, does not
establish a failure to exercise ordinary care substantially
contributing to the making of a forged signature so as to preclude
recovery on a forged instrunent. Accordingly, Witney did not
carry its burden of proof that plaintiffs were precluded from

recovery pursuant La. R S. 10: 3-406.

Whitney also defended against plaintiffs' notion for
summary judgnent by asserting that David Marx failed to discover
and report the initial forgeries upon receipt of the January 1995
statenent, thereby precluding recovery for any subsequent forgeries

on the account by the same wongdoer. La. R S. 10:4-406 provides

4 Contrary to the suggestion of Witney, we do not inter-
pret the stipulation regarding the negligence of David Marx as
applicable to his handling of his checkbook prior to the forger-
ies. Rather, we view the stipulation of negligence as applicable
only to his failure to review his nonthly bank statenents and
facts surrounding that failure. Whitney nmade no cl ai mthat
Maxi ne Marx Goodman or Stanley Marx contributed to the maki ng of
the forgery.



in pertinent part:

(c) If a bank sends or nakes available a
statenent of account or itens pursuant to
Subsection (a), the custoner nust exercise
reasonabl e pronptness in exam ning the state-
nment or the itens to determ ne whether any
paynent was not authorized because of an
alteration of an item or because a purported
signature by or on behalf of the custoner was
not authorized. |If, based on the statenent or
itens provided, the customer should reasonably
have di scovered the unauthorized paynent, the
custoner must pronptly notify the bank of the
rel evant facts.

(d) If the bank proves that the custoner
failed, with respect to an item to conmply
with the duties inposed on the custoner by
Subsection (c). the custoner is precluded from
asserting against the bank:

(1) the custoner's unauthorized signature or
any alteration on the item if the bank also
proves that it suffered a |oss by reason of
the failure; and

(2) the custoner's unauthorized signature or
alteration by the sane wongdoer on any other
item paid in good faith by the bank if the
paynent was nmade before the bank received
notice from the custoner of the unauthorized
signature or alteration and after the custoner
had been afforded a reasonable period of tine.
not exceeding thirty days, in which to exam ne
the item or statenent of account and notify

t he bank. [Enphasis added].

The rule stated in Subsection (d)(2) inposes on the
custoner the risk of loss on all subsequent forgeries by the sane
wrongdoer after the custonmer had a reasonable tinme to detect an

initial forgery if the bank has honored subsequent forgeries prior

to notice. See Vigari & Shue, Checks, Paynents and Electronic
Banki ng at 464; Henry J. Bailey & R chard B. Hagedorn, 2 Brady on

Bank Checks, the Law of Bank Checks Paragraph 32.06[2] (Rev. ed.

1997). Even before the adoption of the Uniform Conmercial Code,



case law throughout the country reflected the view that the
suppression of forgery required a cooperative approach. Rul es
devel oped which shifted the risk of loss on certain forgeries to a
customer who failed to give notice to the bank of forgeries and
alterations. Qut of the duty inposed on the custoner to review his
statenment grew the rule that successive forgeries result fromthe
failure of the customer to discover and report the initial
forgeries which he could have detected had he acted in accord with
the duty inposed by |law upon him Hawkl and, Leary & Al derman,

supra, 84-406:01. See also De Friet v. Bank of Anerica, 23 La. Ann.

310 (Orl. App. 1871).

Loui si ana adopted La. R S. 10:4-406 effective January 1,
1994 as part of a systematic revision of the |aw on banking
deposits to bring Louisiana's Commercial Laws into harnmony with the
1990 version of the Uniform Commercial Code. The 1990 Uniform
Comercial Code Comment to the parallel provision adopted in

Loui si ana expl ai ns:

The rul e of subsection (d)(2) foll ows pre-Code
law that paynent of an additional item or
itens bearing an unauthorized signature or
alteration by the same wongdoer is a |oss
suffered by the bank traceable to the
custonmer's failure to exercise reasonable care
in examning the statenment and notifying the
bank of objections to it. One of the nost
serious consequences of failure of the custom
er to conply wwth the requirenments of subsec-
tion (c) is the opportunity presented to the
wr ongdoer to repeat the m sdeeds.

In this case, plaintiffs have stipulated that David Marx
did not review the January 1995 bank statenent for his account and
that if he had done so the unauthorized signature of his grandson
on several checks woul d have been detected. Since he did not do

so, plaintiffs are precluded from asserting against the bank a



subsequent forgeries by the sanme unauthorized signatory. That

being the case, plaintiffs are not in a position to recover agai nst
VWhitney for the five forged checks that were discovered in the My

1995 statenent which were forged by the sane w ongdoer.?®

Plaintiffs argue that the "sanme wongdoer"” rule results
in absurd consequences because a very mnor undetected forgery
woul d preclude a later claimwth respect to a potentially |arge
forged instrunment drawn by the same wongdoer. However, in our
view plaintiffs' protest illustrates precisely the risk that La.
R S. 10:4-406 allocates to the customer, who is in the best
position to discover and report small forgeries before the

wr ongdoer is enbol dened and attenpts a | arger m sdeed.?®

Plaintiffs further suggest that the prior conduct of

> Conpliance by David Marx with the duty inposed upon him
to tinmely discover and report forged instrunments woul d have gi ven
VWit ney the opportunity to seek pronpt restitution for the
$2,373.00 in checks that appeared with the January 1995 st at enent
and m ght have prevented the forgeries totalling $10, 000. 00 that
appeared in the May 1995 statenent.

6 The preclusion in La. R'S. 10:4-406 only operates to
exonerate the bank when the bank itself has acted reasonably in
honoring the instrunent in dispute. La. R S. 10:4-406(e) pro-
vi des:

(e) If Subsection (d) applies and the cus-
tomer proves that the bank failed to exercise
ordinary care in paying the itemand that the
failure substantially contributed to |oss,
the loss is allocated between the custoner
precl uded and the bank asserting the preclu-
sion according to the extent to which the
failure of the custoner to conply wth Sub-
section (c) and the failure of the bank to
exercise ordinary care contributed to the
loss. If the custonmer proves that the bank
did not pay the itemin good faith, the pre-
cl usi on under Subsection (d) does not apply.

In this case no claimwas nade that Wiitney failed to
exercise ordinary care when it honored the forged checks.

9



Davi d Marx shoul d have no effect on the clains of Stanley Marx and
Maxi ne Marx Goodman, who were not added to the account as owners
until April 24, 1995 and who noticed and pronptly reported the five
checks sued upon after exam nation of the first statenment sent to

them We do not agree.

Plaintiffs concede that if new owners had not been added
to the account in April 1995, the failure of David Marx to exam ne
and report the initial forgeries after receipt of the January 1995
statement would serve as an absolute bar to his recovery on the
subsequent forgeries disclosed in the My 1995 statenent. | f
plaintiffs' argunent were accepted and the prior conduct of an
account owner was deened irrelevant to clains of new owners on the
same account, a bank customer could subvert the operation of the
"sanme wrongdoer" preclusion rule set forth in La. R S. 10:4-406
sinply by addi ng anot her person to the account, thereby defeating
the system for allocation of risk adopted by our |egislature.
I ndeed, in this case, plaintiffs' argunent would allow David Marx
to avoid operation of the preclusion rule and recover on the five
checks at issue. Oficial Code Comment 7 to U C. C. 84-406, which

has been adopted in Louisiana, provides:

Section 4-406 evidence[s] a public policy in
favor of inposing on custoners the duty of
pronpt exam nation of their bank statenents
and the notification of banks of forgeries and
alterations and in favor of reasonable tine
[imtations on the responsibility of banks for
paynment of forged or altered itens.

7 Ronald A Anderson, Uniform Commercial Code 451 (Rev. ed., 1995).

We do not believe that the public policy enbodied in La. RS 10:4-
406 is furthered by allowing a custoner to cleanse an account in
which forgeries have occurred and avoid operation of the "sane

wr ongdoer” preclusion rule by the sinple device of addi ng anot her

10



party to the sanme account.’ Moreover, the contract with respect to
the account in question was confected between Witney and David
Mar x when David Marx first deposited funds into the account. The
addition of new owners to the account constituted an anmendnment to
the account contract, which left in place all defenses already
acquired by the bank. Witney's defense to recrediting the account
for funds paid out pursuant to checks forged by the sane w ongdoer
vested no later than thirty days after David Marx received the
January 1995 statenent containing instruments forged by Joel
Goodman. La. RS 10:4-406. The addition of new owners to the
account in April 1995 could not defeat defenses which had already
attached in favor of the bank. Witney carried its burden of proof
to defeat plaintiffs' notion for sunmary judgnment on the basis of
t he preclusion defense afforded pursuant to La. R S. 10:4-406. The
court of appeal erred in affirmng the trial judge's grant of

summary judgnent in favor of plaintiffs. W nust reverse.

DECREE
For the reasons assigned, the judgnent of the court
of appeal is reversed. Plaintiffs' notion for summary judgnent is

deni ed. The case is remanded to the district court for further

7 Because nmpodern banking practices nmake it possible for
custoners to discover irregularities in their accounts |ong
before receipt of a nonthly statenent, plaintiffs' interpretation
of the aw would permt a party statutorily precluded from
recovering on a forgery by a repeated wongdoer to revive his
rights by adding a party to his account prior to receipt of his
monthly statement. Thus, it would permt an account hol der who
has al | owed forged checks to go unreported for nonths (intention-
ally or negligently) and who | earns of or suspects anot her
forgery by a repeated wongdoer (through notice of an overdraft,
bel at ed exam nation of statenents, or confrontation of the
wrongdoer) to shift the risk of |oss back to the bank by adding a
new party to the account.

11



pr oceedi ngs.
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