SUPREME COURT OF LQUI SI ANA

NO. 97-C- 0744

PATRICK M WARTELLE AND KRI STI NE WARTELLE
V.
WOVEN S AND CHI LDREN S HOSPI TAL, | NC. AND LOU SI ANA PATI ENTS'
COMPENSATI ON FUND

ON WVRI T OF CERTI ORARI TO THE COURT OF APPEAL, TH RD CIRCU T
PARI SH OF LAFAYETTE, STATE OF LOUI SI ANA

MARCUS, Justice’

Kristine Wartelle went into |labor and was admitted to
Wnen's and Children's Hospital to deliver her first child. A
fetal heart nonitor was attached through use of a belt-Ilike
devi ce strapped around the nother's abdonmen and all appeared to
be well with nother and child. Subsequently the nonitor was
removed for a period of tine. Wen it was reattached, it was
determned that the fetus had died in utero; the fetus was
delivered stillborn by caesarian section. The hospital tendered
$100,000 to Kristine and Patrick Wartelle, parents of the
stillborn fetus, in settlenent of their claim that the failure
of the hospital to nonitor the fetal heart tones contributed to
the death of the fetus. The settlenment was approved by the
trial judge and liability was deenmed adm tted. M. ad
Ms. Wartelle sued the hospital and the Louisiana Patients

Conpensati on Fund for danmages in excess of $100,000 pursuant to

Knoll, J., not on panel, recused. Rule IV, Part 2,
§3.



the Medical Mualpractice Act. La. R S. 8840:1299.41-1299. 48.
Specifically, they filed a survival action pursuant to La. Gv.
Code art. 2315.1, an action for the wongful death of the
stillborn child pursuant to La. Cv. Code art. 2315.2, and an
action pursuant to La. Cv. Code art. 2315.6 for their enotional
di stress and nental angui sh as bystanders.

Prior to trial, an exception of no cause of action was
granted as to the survival claim The trial judge held that
because the fetus was stillborn, it could not be considered a
"person,” as that termis used in La. Cv. Code art. 2315.1.
After trial on the merits, judgnent was rendered in favor of
plaintiffs in the anpbunt of $250,000, plus special damages of
$8,993.37, subject to a credit for the $100,000 paid in settle-
ment . The trial judge did not specify the extent to which the
general damage award covered each of the two remaining clains
before him?! Both parties appeal ed.

On original hearing, the court of appeal reversed the
trial court's judgnent insofar as it had dism ssed the surviva
claim it remanded the matter to the trial court for the taking
of evidence on damages suffered by the fetus. It affirmed the
general damage award of $250,000, interpreting the entire award
as made for the wongful death of the stillborn child. The
j udgment was anended to add an additional $5,000.00 in recogni-
tion of the parents' claim for bystander damages under La. G v.
Code art. 2315.6.2 On rehearing, the court of appeal detern ned
that the evidence in the record was sufficient to support an

award on the survival claim without the necessity of a remand

1 In his reasons for judgnent, the trial judge indicated
that he was making an "in gl obo" award.

2 95-736 (La. App. 3rd Cir. 5/22/96); 676 So. 2d 632;
on rehearing, 95-736 (La. App. 3rd Cr. 2/19/97); 690 So. 2d
632.




it rendered judgnent in the anmount of $50,000 on that claim |t
al so increased the bystander damages to $25,000 for each parent,
thereby increasing the total award made by the trial judge by
$100, 000. Upon application of the Louisiana Patients' Conpen-
sation Fund, we granted certiorari to review the correctness of
t hat decision.?

The issues presented for our review are: 1) whether a
survival action can be pursued in connection with the death of
a stillborn fetus; 2) whether plaintiffs have a valid claimfor
byst ander danages pursuant to La. Cv. Code art. 2315.6; and 3)

whet her the anount of danmages awarded was excessi ve.

THE SURVI VAL ACTI ON

La. Gv. Code art. 2315.1 provides in pertinent part:

A If a person who has been injured by an

of fense or quasi-offense dies, the right to

recover all damages for injury to that

person, his property or otherw se, caused by

the offense or quasi-offense, shall survive

for a period of one year from the death of

t he deceased (enphasi s added)
The initial question presented for our review is whether a
stillborn fetus is a "person® who can sustain injury and
transmt a survival action to recover for those injuries. I n
keeping with established rules of interpretation, we look to
other provisions of the Cvil Code for guidance in determning

who is considered a "person” in the eyes of the |aw La. CGv.

Code art. 12; Thibaut v. Board of Comirs of Lafourche Basin Levy

Dist., 153 La. 501, 96 So. 47 (1923). The Louisiana Gvil Code
is a general system of |aw pronulgated by |egislative authority,
and effect nust be given to all of its provisions as such. Its
various articles formng parts of a conplete system nust be

construed with reference to each other and to harnonize with its

3 97-0744 (La. 5/9/97); 693 So. 2d 779.
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general purpose. Lowe v. Hone Owners' Loan Corp., 199 La. 672,

6 So. 2d 726 (1942).° Book I
Title I, of the Gvil Code is entitled "Natural and Juridica
Persons.” It was extensively revised in 1987 on reconmendation

of the Louisiana Law Institute. Article 24 explains that there

are two kinds of persons, natural and juridical persons. A
natural person is a human being. A juridical person is an
entity such as a corporation or partnershinp. Article 25

provi des that:

Nat ur al personality comences from the
moment of live birth and termnates at
deat h.

Accordingly, article 25 establishes the general rule that an

unborn fetus is not recognized as possessing |egal personality.?®

4 See Albert Tate, Jr., Techniques of Judicial Interpre-
tation in Louisiana, 22 La. L. Rev. 727 (1962). The respected
jurist there expl ai ned:

Qur Civil Code is a conprehensive, system
atic, and coherent enactnent regul ating
nost of the area of private law. . . . The
code is supposed to be a self sufficient
and |l ogically interdependent enactnent, to
be construed as a whole, and to regul ate
entirely the relationships and incidents
within its scope without reference to other
authoritative sources of law. 22 La. L.
Rev. at 728.

> Prior to 1987, the Civil Code contained the follow ng
definition of "person"” at Civil Code art. 3556(23):

Person. - Person is applicable to nen and wonen, or
ei t her.

This definition of "person" was elimnated fromarticle 3556
by La. Acts 1987, No. 125, 82, the sanme Act that anmended and
reenacted Title 1, Book 1, of the Gvil Code concerning "per-
sons.” It is apparent that the |egislature considered it
unnecessary to have a separate definition of "person” in the
Cvil Code in view of the conprehensive treatnment of the
concept of legal personality in the revised Gvil Code arti -
cles. In presenting its recommendations to the full Counci
of the Louisiana Law Institute, the Conmttee working on the
revision articles suggested that article 3556(23) be sup-
pressed as no | onger needed.



The Louisiana G vil Code's  refusal to accord
unconditional I|egal personality to a fetus before live birth
constitutes no noral or philosophical judgnent on the value of
the fetus, nor any conmment on its essential humanity. Rat her ,
the classification of "person"” is made solely for the purpose of
facilitating determ nations about the attachnment of legal rights
and duti es. "Person" is a term of art, as explained in AN

Yi annopoul os, Louisiana Gvil Law Systens 848 (1977):

According to the Romanist tradi-
tion, rights and duties attach to,
or are conferred by Ilaw upon

"persons. " Cvilian term nol ogy
thus enploys the word person in a
t echni cal sense to signify a
subj ect of rights or duties.

The Code admts of two exceptions to the general rule
that an unborn fetus is not a person. Article 26 provides:

An unborn child shal | be
considered as a natural child for
whatever relates to its interests
from the nmonent of conception. |If
the child is born dead, it shall
be consi dered never to have
existed as a person, except for
pur poses of actions resulting from
its wongful death.

The first exception found in article 26 accords to an unborn
fetus provisional legal personality for its own interests
conditioned on its subsequent live birth, such that it can

acquire a cause of action and inherit while en ventre sa nere.

Article 26 does not confer actual |egal personality; it provides
that the fetus shall only be "considered" as a natural child and
it limts the fictional personality of the fetus to matters that
advance the interests of the fetus. The second sentence of the
article nmakes it clear that if the fetus is born dead, that
fictional personality is erased and the fetus is considered
"never to have existed as a person.”™ Thus, the first exception

fromthe general rule allows the fetus to have the |egal status



of a "person" from the nonent of conception as to rights
acquired by it in utero, but only if the fetus is subsequently
born alive. Pursuant to this exception, our jurisprudence has
recogni zed that the fetus can acquire a cause of action in utero
cont enporaneous with its tortious injury. However, the cause of
action can be pursued only if the fetus is subsequently born
alive.®

A survival action for damages suffered by a stillborn
fetus clearly does not fit within this first exception to the
general rule because the stillborn fetus, even though it may
have provisionally acquired an action in utero, is not born
al ive. Because it is born dead, it is as though it had never
exi sted and the cause of action it acquired conditioned on live
birth is considered as never having been acquired. A survival
action is based on the wvictims right to recovery being
transferred upon the victims death to the beneficiary. Tayl or

v. G ddens, 92-3054 (La. 5/24/93); 618 So. 2d 834. The

stillborn fetus cannot transmt any rights, because under the
law it acquires none.

The second exception from the general rule deals wth
a fetus born dead and actions resulting fromits wongful death.
For purposes of "actions resulting fromits wongful death,” the
fetus will be considered as a "person" even though it is born
dead. Plaintiffs argue that a survival action fits within this
second exception because it is an action "resulting from
wrongful death.” W do not agree.

The recognition of a survival action in Louisiana |aw

dates back to 1855 when Cvil Code art. 2315 was anended to

6 See Vicknair v. Hibernia Bldg. Corp., 468 So. 2d 695
(La. App. 4th Gr. 1985), rev'd on other grounds, 479 So. 2d
904 (La. 1985); Bunch v. Mercy Hosp. of New Ol eans, 404 So.
2d 520 (La. App. 4th GCr. 1981), wit denied, 407 So. 2d 750.

6



allow a "survival action" for recoupnent of the damages suffered
by the decedent before death.” Prior to that time, a survival
action was not permtted; an action for personal injury abated
with the death of the injured party. Alnost thirty years |ater,
in 1884, Cvil Code art. 2315 was again anended to allow a
"wrongful death action" to the same <class of plaintiffs
previously permtted to pursue the survival action.® Before the
anendnent, no cause of action was recognized for the |osses
suffered after the victims death by those <close to the
decedent . Throughout the years, our jurisprudence has
consistently maintained the distinction between a survival
action and an action for wongful death.® As recently as our

decision in Taylor v. GG ddens, 95-3054 (La. 5/24/93); 618 So. 2d

834, this court reiterated the differences between the actions:

Al though both actions arise
from a common tort, survival and
wr ongf ul deat h actions are
separate and distinct. Quidry v.
Theri ot , 377 So. 2d 319 (La.
1979). Each arises at a different
time and addresses itself to the
recovery of damages for totally
di fferent injuries and | osses.
1d. The survival action cones
into existence sinmultaneously wth
the existence of the tort and is
transmtted to beneficiaries upon
the wvictims death and permts
recovery only for the damages
suffered by the victim from the
time of injury to the nonment of

deat h. Id. It is in the nature
of a succession right. Comment ,
W ongf ul Deat h: Prescription?
Peremption? Conf usi on! 39
La. L. Rev. 1239, 1249 (1979). On
the other hand, the wongful death
action does not arise until the

7 La. Acts 1855, No. 223.
8 La. Acts 1884, No. 71.

® La. Cv. Code art. 2315 has been anmended on nunerous
occasions since 1884 but the | anguage of the article has
al ways nmai ntained the distinction between the survival action
and the wongful death action.



victimdies and it conpensates the
beneficiaries for their own
injuries which they suffer from
the nmoment of the victinms death

and thereafter. Quidry V.
Theri ot supra. W ongf ul deat h
damages conpensate beneficiaries
for their own injuries. 39

La. L. Rev. 1239, supra at 1249.
Based on our long established tradition of defining a
survival action as an action that arises before death we cannot

agree that a survival action "results fron the wongful death

of a fetus.'® Thus the plain wording of article 26 instructs us
that a survival action for injuries to a stillborn fetus does
not fall wthin the exceptions to the general rule; the
stillborn fetus is not a "person" who can acquire and transmt
a survival action pursuant to article 2315.1

W reject plaintiffs' argunent that the neaning of the
| ast phrase of article 26 is unclear.' However, even if we were
persuaded that the text of the article is anbiguous, our
interpretation of the code article would lead us to the sane
result. W recently reviewed settled principles of statutory

interpretation in Theriot v. Mdland Risk Ins. Co., 95-2895 (La.

5/20/97); 694 So. 2d 184. Legislative intent is the fundanental
guestion in all cases of statutory interpretation. |In searching
for legislative intent, the legislative history of the enactnent

in question and contenporaneous circunstances are helpfu

10 For a nore extensive discussion of the nature of the
survival action and damages recoverabl e pursuant thereto, see
Thomas J. Andre, Louisiana Wongful Death and Survival
Actions, (2nd ed. 1993).

L Plaintiffs argue that the use of the plural,
"actions," indicates that nore than one type of action is
covered by the exception. However, several "actions" for the
wrongful death of a single victimcan be pursued where there
are multiple claimants. In this case there are two actions for
wr ongful death being pursued by the father and nother of the
stillborn fetus. 1In the face of the |ongstandi ng
jurisprudence of this state, we do not view the use of the
term"actions" as creating any anbiguity in the code article.
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gui des. Laws are presuned to be passed with full know edge of
all existing ones on the sane subject and with appreciation of
the principles of statutory construction. When there is any
doubt about the intent or nmeaning of a |law in derogation of |ong
accepted rules, the statute is given the effect that makes the

| east change in the existing body of law. Theriot, supra.

In 1987, when the legislature enacted new articles on
"persons,” it did so on recomendation of the Louisiana Law
Institute, which is charged with ongoing revision of the Code to
make it consistent with actual practice.'® The exception from
the general rule allowing a stillborn fetus to be considered as
a person for purposes of "actions resulting from its wongful
death" was added at that tinme in recognition of this court's

decision in Danos v. St. Pierre, 402 So. 2d 633 (La. 1981).

I n Danos, we faced the question of whether a wongfu

death action for the death of a stillborn fetus could be

pur sued. Based on the articles of the Cvil Code then in
exi stence, we concluded on rehearing that a wongful death
action could be nmaintained. In 1987, when the legislature
enacted La. Cv. Code art. 26, it took note of our holding in

Danos and codified it in the article.?® Had the legislature

12 La. Acts 1948, No. 335.

13 1n 1981, in Danos, we reasoned that since the articles
on "persons"” predated the authorization granted in article
2315 for a wongful death action, it was unnecessary to read
the articles in pari materia. However, the creation of a
specific exception in 1987 to recogni ze the | egal personality
of a stillborn fetus for purposes of a wongful death action
within the section of the Cvil Code dealing with "persons,"
renders it inappropriate for us to continue to disregard the
articles on "persons” when we address actions having their
originin La. Cv. Code art. 2315. By introducing a reference
to the wongful death action into article 26, the |egislature
evidenced its intent that the articles on "persons" are to be
read in pari materia with the semnal tort article and its
progeny.

Mor eover, we have held that the survival action is in the
nature of a heritable action. Qidry v. Theriot, 377 So. 2d
319 (La. 1979), rev'd in part on other grounds in Louviere v.
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w shed to go further to extend |egal personality to a stillborn
fetus for purposes of a survival action as well, it could have
done so at that tine. | ndeed, just one year earlier in 1986,
the legislature anended La. Cv. Code art. 2315 to renove
survival actions and wongful death actions from the basic
provision and cover them separately in articles 2315.1 and
2315. 2. In view of the recent treatnment of these two related
but distinct causes of action, we nust conclude that the
| egislature was well aware of how to express itself as to those
two very different causes of action and the accepted names for
the distinct causes of action. Yet the legislature declined to
mention the survival action in the exceptions it enbodied in
article 26.

The official comrents to the revision articles and the
testinony of the representative of the Louisiana Law Institute
before the legislature explaining the inport of the revisions
make it clear that there was no intention to effect a change in

the law.* Wiile the revision comments do not form part of the

Shell G1 Co., 444 So. 2d 93 (La. 1993). The focus is on

whet her the decedent woul d have been able to bring the action
and whet her the decedent could transmit a heritable right.
Cvil Code articles 956 and 962 nmake it clear that a stillborn
child cannot transmt property rights. Thus, even under the
pre-revision articles in effect at the tinme of our decision in
Danos, we may well have reached the sanme conclusion as to the
survival action that we reach today. See Danos, 402 So. 2d at
638, n.5; Thomas J. Andre, Louisiana Wongful Death and
Survival Actions 89-3 (2nd ed. 1993).

14 The proposed revision articles were designated as
House Bill 1137 and referred to the House Conmttee on G vil
Law and Procedure. A. N. Yiannopoul os appeared before the
House Comm ttee for informational purposes. The bill was
reported favorably, w thout opposition or discussion. See
M nutes of the Commttee on Cvil Law and Procedure, May 12,
1987. The bill was also referred to the Senate Comm ttee on
t he Judiciary. A. N. Yi annopoul os appeared again for
i nformational purposes. Mnutes of the Commttee reflect his
advice to the senators:

The only change in the law is the adm ssion
of the fact that there can be a w ongful
death action for the death of an unborn

10



law, they were presented together with the proposed |egislation
and illumnate the understanding and intent of the |egislators.

Comment (a) to article 26 specifically provides:

(a) This article is new. It is based on
Articles 28, 29, and 956 of the Loui siana
Civil Code of 1870. It does not change the

|l aw (enphasi s added).'®
At the time the legislature was considering enactnent of article
26, this court had never recognized a stillborn fetus as a
person for purposes of a survival action.?® | ndeed, in our

original opinion in Danos, we expressed the contrary view,

child.

The bill was reported favorably w thout opposition. See
M nutes of the Senate Conmittee on the Judiciary, approved
June 9, 1987

15 Source article 28 provided:

Chil dren born dead are considered as if
t hey had never been born or conceived.

Article 28 was adopted verbatimfromarticle 28 of the G vil
Code of 1825, which in turn was taken verbatimfrom Book 1
Article 5, of the Digest of 1808. The concept of the
fictitious personality of the unborn fetus, conditioned on its
subsequent live birth, is also enbodied in the Swiss, Italian,
and Greek civil codes. The Louisiana Law Institute's drafts
of the revision articles nake no reference to a survival
action for the death of a stillborn fetus but nmake repeated
references to a wongful death action. The reporter for the
Comm ttee working on the articles advised the Council of the
Loui siana Law Institute at a neeting on Cct. 11, 1986, that
the | ast phrase of the disputed article, "for purposes of
actions resulting fromits wongful death," reflected

Loui siana jurisprudence that allows the recovery of damages
for the wongful death of an unborn child. See materials
prepared by A N Yiannopoul os for the Cct. 10-11, 1986,
Meeting of the Louisiana Law Institute Council on the Revision
of the Louisiana Cvil Code of 1870 and the m nutes of the
proceedi ngs of Oct. 11, 1986 prepared by Janmes J. Carter, Jr.,
dated Feb. 3, 1987.

' Dictain a few reported cases could be read to suggest
that a survival action mght lie in the event a fetus was
stillborn. Valence v. Louisiana Power & Light Co., 50 So. 2d
847 (La. App. Ol. Gr. 1951); Cooper v. Blank, 39 So. 2d 352
(La. App. Ol. Cr. 1923). However, no reported case squarely
dealing with the issue had so held.
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albeit in dicta.l Moreover in Diefenderfer v. Louisiana Farm

Bureau Mut. Ins. Co., 383 So. 2d 1032 (La. App. 1st Cr. 1980),

the only reported decision to squarely address a survival action
for a stillborn fetus, the court firmy rejected the action. As
expl ai ned above, under the law as it existed at the tinme article
26 was adopted, a stillborn fetus was incapable of acquiring and
transmtting rights. If we interpreted the phrase "actions
resulting fromits wongful death” to include a survival action

we would be effecting a change in the law contrary to the
| egi sl ature's apparent intent not to do so.

Finally, it is indisputable that La. Gv. Code art. 26

7 On original hearing we suggested:

A cause of action is a property right. It
may arise by the effect of obligations or
t hrough the operation of law. C. C. 870.
The ownership of property and rights in
property is confined to natural or
juridical persons. C. C 478. Cf. C C 493
(1870). In terms of property rights, which
include rights of inheritance, a child's
| egal personality exists fromthe nonent of
its conception. See C.C. 29, 953-57 and
1482. However, under Article 28, the
effect of acquiring a |l egal personality is
di ssolved if the child is not born alive;
the stillborn child cannot acquire a cause
of action, or any other form of property.
Cf. C.C 955-56 and 1482. A cause of
action to recover damages caused by
prenatal injury is a property right that
remai ns inchoate until the "person" so
injured is born alive. Conpare Note,
Torts--Prenatal Injuries--Characterization
of Unborn Child as a "Person" Immaterial to
Recovery, 20 La.L.Rev. (1960); Comment,
Tort Liability for Prenatal Injury, 24
Tul . L. Rev. 435 (1950).

[i]f the child is not born alive, the

effects of its fictional I|egal
personal ity are consi dered never to have
exi st ed.

. fhe stillborn child has no rights and can
transmt none. Danos, 402 So. 2d at 635-636.

On rehearing, we did not discuss the question of a
survival action because the plaintiffs had not pursued a
survival action in the case before us.

12



creates exceptions to the general rule that a stillborn fetus

has no legal personality. It is a well settled rule of
statutory construction that exceptions to a general rule are

narrowl y construed. State ex rel Mirtagh v. Departnment of Gty

Cvil Service, 215 La. 1007, 42 So. 2d 65 (La. 1949). In view

of our jurisprudence on the nature of a survival action and the
| egislative history of the revision articles, we wuld be
unwilling to extend the scope of the exception in article 26
beyond the clear intendnent of the legislature, even if we
regarded the code article as ambiguous.® In keeping with our
civilian tradition, our function is to interpret the law the
| egislative function is entrusted to the legislature and the

peopl e excl usively.

THE LEJEUNE CLAI M
The next question presented for our review is whether
the parents of a stillborn fetus can maintain an action for
damages pursuant to La. Gv. Code art. 2315.6 which provides in
part:

A.  The follow ng persons who view
an event causing injury to another
person, or who cone upon the scene
of the event soon thereafter, may
recover dammges for nental anguish
or enotional distress that they
suffer as a result of the other

person's injury:

(2) the father and nother of the
injured person, or either of them

8 Mbst other jurisdictions have pernmitted the parents of
a stillborn child to recover survival damages. For a
collection of authorities, see 84 ALR 3rd 432. However, the
statutes governing such actions vary widely fromjurisdiction
to jurisdiction. Unlike nost jurisdictions which are free to
interpret their survival statutes as stand-al one enactnents,
Loui siana's survival action is authorized as part of a Gvil
Code that nust be interpreted as an integrated whol e.

13



B. To recover for nmental anguish
or enotional distress under this
Article, the injured person nust
suffer such harm that one can
reasonably expect a person in the
claimant's position to suf fer

serious ment al angui sh or
enot i onal di stress from t he
experi ence, and the claimant's
ment al angui sh or enot i onal
di stress nmust be severe,
debi litating, and f or eseeabl e.
Danages suffered as a result of
ment al angui sh or enot i onal

distress for injury to another
shall be recovered only in accor-
dance with this Article (enphasis
added) .

We again | ook for guidance in answering this question
to the Gvil Code articles on "persons." Havi ng done so, we
must conclude that a stillborn fetus is not a "person" for
pur poses of the bystander action unless that action fits into
one of the exceptions in article 26. Cearly, the action cannot
fit within the first exception in the article because the
byst ander action belongs to the parents; it is not pursued for
the interests of the fetus but for the interests of the
byst anders. In addition, the first exception to the general
rule is conditioned on live birth, which did not occur here.

Nor can we agree with plaintiffs' argument that the
byst ander action "results from' the wongful death of the fetus.
First, a bystander action has no necessary relationship to a
death. Thus, it nakes no sense to construe the phrase "actions
resulting from its death" as including a bystander action.
Furthernore, even when a death has occurred, as in this case
t he bystander action does not "result fronl the death. W have

held that the action results from the breach of an independent

duty owed by the tortfeasor to a bystander who is closely

14



related to the victim?®® |In short, we do not read the exception
for "actions resulting fromits wongful death"” to enconpass a
bystander acti on. Accordingly, since that action does not fal

within the exceptions set forth in article 26, a stillborn fetus

cannot be considered a "person" for purposes of article 2315.6

Nothing in the legislative history of article 2315.6
suggests a different conclusion. A cause of action for the
enotional distress and nental anguish suffered by a bystander
who witnesses injury to another person or conmes upon the scene
soon thereafter was not recognized in this state wuntil our

decision in Lejeune v. Rayne Branch Hosp., 556 So. 2d 559 (La.

1990). The legislature enacted article 2315.6 in 1991 in
response to that decision and codified the test for recovery we
announced in Lejeune. Had it intended to permt a bystander
action in connection with injury to a stillborn fetus, it could
have further anended article 26 at the sanme tinme to make it
clear that a bystander action is permtted with respect to a
stillborn fetus. It did not do so.?° The legislature is
presuned to be aware of the principle of interpretation that
refers us back to the code articles on "persons" when it enacts
subsequent articles using term nology specifically dealt with in
anot her part of the Code. In the face of the legislature's
positive action creating an exception in article 26 for w ongful
death actions and its failure to create a |ike exception when it

codified the bystander action, we are unwilling to judicially

19 Crabtree v. State FarmlIns. Co., 93-0509 (La.
2/ 28/94); 632 So. 2d 736, 741 n.1l1; Lejeune v. Rayne Branch
Hosp., 556 So. 2d 559 (La. 1990).

20 The question of whether to allow bystander damages for
Wi tnessing injury to victins who do not neet the test for
| egal personality set forth in Book 1, Title 1, of the Cvil
Code addresses itself to the |egislature.

15



expand the scope of the exception.?!
DAMAGES

When the trial judge awarded damages in this case he
had before him the parents’ wongful death clains and their
clains for bystander danmages pursuant to La. Cv. Code art.
2315. 6. It is unclear from the award nmade whether or to what
extent the total award he rendered took into consideration the
byst ander cl ai ns. Arguably, since the trial judge had already
granted an exception on the basis that a stillborn fetus is not
a person within the neaning of La. Cv. Code art. 2315.1, he may
have |ikew se concluded, as we do today, that bystander damages
cannot be awarded in connection wth a stillborn fetus.
Al ternatively, he may have concluded that the proof offered by
the parents in support of their bystander clains was properly
considered in the context of their wongful death clains. On
the other hand, it is also conceivable that the trial judge
intended his award to include a separate recognition of the
parents' bystander cl ai ns.

We have held that when a prejudicial error of |aw skews
the trial judge's finding on a material issue of fact, the
appellate court is required, if it can, to render judgnent on
the record by applying the correct law and determning the

essential material facts de novo. Lasha v. din Corp., 93-0044

(La. 10/18/93); 625 So. 2d 1002. However, we are unable to
determne in this case whether or not the trial judge commtted
an error of law by awarding damages pursuant to the bystander

cl ai ms. Thus, we cannot determ ne whether we should reduce the

2L Qur holding that a bystander action cannot be
prosecuted with respect to in utero injuries to a stillborn
fetus makes it unnecessary for us to reach the question of
whet her a bystander action can be prosecuted as a nedi cal
mal practice clai magainst the Louisiana Patient's Conpensation
Fund.
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award at all as a consequence of our holding that a bystander
claim does not Ilie. W are simlarly unable to review the
reasonabl eness of the wongful death award because we cannot
ascertain what portion of the award was for the wongful death
claim The court of appeal would be in no better position than
we are to confront these issues. Accordingly, we consider it
appropriate to remand the matter to the trial court for the
fixing of damages consistent with this opinion, reserving to
both parties a right to appeal from the damage award nade on

r emand.

DECREE
For the reasons assigned, the judgnment of the court of
appeal is reversed and set aside. The case is remanded to the
trial court for the fixing of danages and the rendering of an

appropri ate judgnent.
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