SUPREME COURT OF LQOUI SI ANA
NO. 97-C- 0416
PAUL B. SI MV
V.
JASON BUTLER, ET AL.
ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL, FOURTH CI RCUI T,
PARI SH OF ORLEANS

MARCUS, Justice’

Newton Mbore, an enployee of the Illinois Institute of
Technol ogy, canme to New Oleans on a recruiting mssion for his
enpl oyer. Jason Butler, a student at the Institute, acconpanied
Moore on the trip to assist in his recruiting efforts. VWhile in
New Ol eans, Moore rented an autonobile from Alanb Rent A Car.
The rental agreenent designated Mwore as the only authorized
driver. Nonet hel ess, on OCctober 10, 1990, Moore gave Jason
permssion to drive the car unsupervised. That evening, while
en route to More’s hotel, Jason collided with the rear of Pau
Sims’ s vehicle. Paul Sinms brought suit against Alanpb and its
i nsurer, Gab Business Services, Inc., Newton More, the Illinois
Institute of Technology and its insurer, the Hartford | nsurance
Conpany, State Farm Mitual Autonobile Insurance Conpany, Jason
Butl er and Allstate |Insurance Conpany to recover for both bodily
injury and property damage. Sinmms voluntarily dismssed all
def endants except Allstate, against whom he reserved all rights

and cl ai ns.

‘Lemmon, J., not on panel. Rule IV, Part 2, 83.



At the time of the accident, Jason Butler was a |egal
resident of his parents’ home in New Ol eans. Al |l state had
i ssued a personal autonobile insurance policy to Jason’s parents
providing liability coverage for bodily injury and property
damage. The policy provided that an insured would be covered
while operating a non-owned vehicle only if such vehicle was
used with the owner's perm ssion.

After a bench trial, Paul Simms was awarded the sum of
seventy-five thousand dollars ($75,6000), plus nedical expenses
incurred in the anount of two thousand seven hundred sixty-five
dollars ($2,765), for damages sustained in the collision.
Al'l state, as Jason Butler's insurer, was found liable for its
policy limts in the anpunt of ten thousand dollars ($10, 000).
The court of appeal affirnmed, with one judge dissenting. Upon
Al l state's application, we granted certiorari to review the
correctness of that decision.?

The sole issue presented for our consideration is whether
the court of appeal erred in holding Allstate |iable for damages
caused by its insured, Jason Butler, while driving a vehicle
owned by Alanp and rented to Newton Mwore where More did not
list Jason as an authorized, additional driver on the rental
contract but did give Jason perm ssion to use the vehicle.

The Louisiana Mtor Vehicle Safety Responsibility Law, La.
R S. 32:851-1043, provides a mandatory, conprehensive schenme for
the protection of the public from damge caused by notor
vehi cl es. Pursuant to La. R S. 32:861 and 862, every owner of
a nmotor vehicle is required to obtain proof of security prior to
registration and/or the issuance of a driver’s Ilicense. La.
RS 32:861(A)(1)&2); La. RS. 32:862(C)& D). One nethod of

conplying with this requirenent is to obtain an “autonobile
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l[iability policy.”?2 La. RS. 32:861(A) (1) nandates that all such
autonobile policies include liability limts as defined by R S
32:900(B)(2), commonly known as the statutory omibus clause.
The omibus clause in the Butler’s policy extends liability
coverage to include not only the naned insured but also any
resi dent and other person using the insured auto with perm ssion
of the insured. La. RS 32:900(B)(2) provides, in pertinent
part, that the owner’s liability insurance policy:
Shall insure the person nanmed therein and any other
person, as insured, using any such notor vehicle or
motor vehicles with the express or inplied perm ssion
of such nanmed insured against loss fromthe liability
inposed by law for damages arising out of the
owner shi p, naintenance, or use of such notor vehicle
or nmotor vehicles within the United States of America
or the Dom nion of Canada, subject to limts exclusive
of interest and costs with respect to each such notor
vehicle as follows . . . . (Enphasis added).
In Louisiana, insurance policies issued in the state are

considered to contain all provisions required by statute. Block

V. Reliance Insurance Co., 433 So. 2d 1040, 1044 (La. 1983).

Accordingly, La. R'S. 32:900(B)(2) is incorporated into every
policy of insurance to which it is applicable, as if it were
witten in the policy itself.?® 1d.

Jason Butler is not a naned insured on the Allstate policy.

2An “autonobile liability policy” is to be distinguished froma

“motor vehicle liability policy.” A notor vehicle liability policy,
as defined in La. RS, 32:900(A), is “an owner’s or an operator’s
policy of liability insurance, certified . . . as proof of financial
responsibility.” Proof of financial responsibility is required of

persons who fail to satisfy final judgnents. La. R S 32:891-893.
In addition, drivers may be required to maintain proof of financia
responsibility if they have been convicted of violating one of
certain naned offenses. La. RS. 32:896. Since nothing in the
record suggests that the Butler’s policy was certified as proof of
financial responsibility, we consider the policy at issue to be an
“autonobile liability policy.”

3La. R'S. 32:900 applies to “notor vehicle liability policies.”
La. RS 32:900(B)(2) (the statutory ommi bus clause) is the only
provision of this statute which is incorporated into the autonobile
liability policy at issue. Hence, plaintiff’'s contention, that La.
R S. 32:900(C) (pertaining to operator’s policies) is part of the
Butler’s liability policy, is without nerit.
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Jason’s father is the naned insured. Nei t her party contends
that Jason was using his father’s auto with the express or
inplied permssion of his father. Thus, the requirenents of the
omi bus clause are not germane to a determination of Allstate’s
liability. The only provisions of relevance in the Butler’s
policy are as follows:

[ Ylour policy protects an insured person from clains

for acci dents arising out of t he owner shi p,

mai nt enance or use, |oading or unloading of an insured

auto. (Enphasis added).

According to the policy, the term"Insured Persons" includes:

(2) Wile using a non-owned auto:

(a) you,
(b) any resident relative using a four wheel
private passenger auto or wutility auto. (Enmphasi s

added) .

"I nsured Autos" includes:

(4) A non-owned auto used by you or a resident
relative with the owner's perm ssion. This auto
must not be available or furnished for the
regular use of an insured person. (Enphasi s
added) .

Neither party disputes the fact that Jason Butler was an
“insured person” under his parents’ Allstate policy.* The
guestion which is central to a resolution of the parties’
di spute, however, is whether Jason was driving an “insured auto”
at the tinme of the accident.

In order for the vehicle to be insured under the non-owned
auto clause of the Butler’s policy, Jason nust have been using
it with the owner’s perm ssion. The car Jason was driving was
owned by Al ano. Newt on Moore had rented it upon his arrival in
New Ol eans. On the back of the rental agreenent signed by

Moore there is a clause which provides:

Unl ess otherwise defined by state law, | am the
aut horized driver, and an additional driver is
authorized only if | pay an additional driver charge

4Jason was a “resident relative” using a non-owned four wheel
private passenger auto.



and that person is a licensed driver over 21 years
ol d. | am responsible for any |osses or damages
caused by any additional driver, where permtted.

Moore did not designate Jason, or anyone else, as an additiona

driver. This is evidenced on the face of the agreenent which
says, “No additional renters are authorized to drive the
vehicle.” Hence, pursuant to the |language of the rental

agreenent, Alamo explicitly prohibited anyone other than Moore
fromoperating the car at issue.

Absent any statutory requirenents to the contrary, Allstate
has the right to limt its contractual Iliability by making
perm ssion of the owner a prerequisite to coverage.® However,
nowhere in Allstate’s policy is the term “perm ssion” defined.

La. R S. 32:900(B)(2) mandates coverage under the omi bus
clause for the use of insured vehicles provided that such use is
with the “express or inplied perm ssion” of the nanmed insured.
Wthin the Butler’s policy, therefore, the term “pernission,” as
it is used in the omibus clause, nust be interpreted to include
perm ssion that is either express or inplied. The perm ssion
proviso in Allstate’s non-owned auto clause is wvirtually
identical to that in its omibus clause. The only difference is
that, wth respect to autonobiles owned by the naned insured
the omni bus clause provides coverage only to those using the
auto with “permssion” of the nanmed insured whereas, wth

respect to non-owned vehicles, Allstate provides coverage only

SHavi ng determined that neither the statutory ommibus cl ause nor
any ot her subsection of La. RS. 32:900 is applicable to the facts of
this case, there is no statutory provision requiring Allstate to
provi de coverage in its autonobile liability policies to insureds
whi | e operating non-owned vehicles w thout the owner’s perm ssion.

Some i nsurance conpani es have broadened the coverage offered
under their non-owned auto clauses. Sone policies cover, in addition
to use with perm ssion, “use which is reasonably believed to be with
the perm ssion of the owner.” 12 Georce J. CoucH, CoucH CYCLOPEDI A OF
| NSURANCE LAW 564-65 (2d ed. 1981). QO her non-owned auto cl auses refer
to perm ssion of the owner or “person in |awful possession” of the
autonmobile. 1d. at 565. The Butler’'s Allstate policy includes none
of these expansive cl auses.



to those using the auto with “perm ssion” of the “owner.” W
see no reason for distinguishing between the perm ssion required

under either clause. Anderson v. Adans, 148 So. 2d 347, 357-58

(La. C. App. 1st Cr. 1962). Thus, in order to establish
coverage under Allstate’s policy, Simms nust prove that the
rental vehicle was being used with either the express or the

inplied perm ssion of Al anb. See Swanson v. Coneaux, 296 So. 2d

267, 271 (La. 1974).

In the rental agreenent entered into by More, Alano
unequivocally limts those who are authorized to drive its
vehicles. At the tinme Myore signed the rental agreenent, he had
the option to pay an additional fee in order to extend that
aut hori zation to Jason. Mdore chose not to do so. G ven these
explicit restrictions, More did not have the authority to |lend
his rental vehicle to Jason. Hence, at the time of the
accident, Jason was driving Alanb’s car with neither the express
nor the inplied perm ssion of the agency.

Absent perm ssion, Jason was not driving an “insured auto”
within the ternms of Allstate s policy. Consequently, Allstate
is not liable for damages resulting fromthe collision wth Paul
Sinms. The court of appeal erred in holding otherw se. W nust
reverse

DECREE

For the reasons assigned, the judgment of the court of
appeal is reversed and judgnent is rendered in favor of Allstate
| nsurance Conpany and agai nst Paul B. Sinmms, dismssing his suit

at his cost.






