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JUSTICE

Victory, J., not on panel. RulelV, Part 2, § 3.



We granted writs in this case to readdress the question of constructive notice under La.
R.S. 9:2800.6 (1991). Because the statute is clear and unambiguous and contains no provision
for shifting the burden to the defendant to prove his lack of culpability, we find that it is the
plaintiff’s burden to prove each element of her cause of action under La. R.S. 9:2800.6(B) (1991).
Furthermore, because constructive notice is plainly defined to include a mandatory temporal
element, we find that where a clamant is relying upon constructive notice under La. R.S.
9:2800.6(B)(2) (1991), the claimant must come forward with positive evidence showing that the
damage-causing condition existed for some period of time, and that such time was sufficient to
place the merchant defendant on notice of its existence. Because Welch v. Winn-Dixie
Louisiana, Inc., 94-2331 (La. 5/22/95) 655 So.2d 309, is contrary to the clear meaning of La.
R.S. 9:2800.6 (1991), it isoverruled. Therefore, because the court of appeal and the trial court
erroneously shifted the burden to the defendant to prove alack of constructive notice, and
because the plaintiff failed to otherwise prove that Wal-Mart had constructive notice of the spill,
we reverse and find for defendant Wal-Mart.

Facts and Procedural History

On June 3, 1994, plaintiff White, accompanied by her two grandchildren, was shopping in
aWal-Mart store. At the children’ s request, plaintiff proceeded to an aile where snacks were
displayed. Plaintiff walked down the entire aisle without making any selections, then turned to
shop the aisle again from the other direction. After afew steps, plaintiff slipped in aclear liquid
and fell. Wal-Mart employee, Lorna Robinson, working at the service desk approximately fifteen
feet away, came to plaintiff’s assistance. The store manager, summoned by Robinson, provided a
wheelchair to plaintiff White, who then left the store. The instant suit followed.

At atrial before the bench, plaintiff called but three witnesses: plaintiff herself, one of the
grandchildren, and Lorna Robinson. Plaintiff attempted to elicit testimony from Robinson
regarding defendant Wal-Mart’ s overall safety procedures and specific safety sweeps of the area
where the accident occurred. Robinson testified that defendant had a safety manual and that all
employees were responsible for safety in the store and within their zones. Robinson’s zone
consisted of the service desk and did not include the area where the plaintiff fell. Robinson
further testified as to defendant’ s system for making safety sweeps and that several had occurred

the day of the accident. Asit was outside of her duties, Robinson could not remember when the



last sweep was made of the area where the plaintiff fell. Plaintiff presented no evidence that the
defendant created or had actual notice of the spill. Plaintiff also produced no evidence as to how
long the spill had been on the floor. Other than Robinson’ s testimony, plaintiff produced no
evidence regarding defendant’ s use of, or failure to use, reasonable care.

Thetria court, without providing reasons, found for the plaintiff and awarded damages.
Defendant appealed to the Fifth Circuit Court of Appeal contending that the trial court erred in
finding that the plaintiff had proven the elements of her cause of action under La. R.S. 9:2800.6
(1991). Defendant argued that plaintiff failed to carry her burden of proof under La. R.S.
9:2800.6 (1991); specifically that the trial court erred in finding that defendant had actual or
constructive notice of the spill.

The court of appeal affirmed, citingto La. R.S. 9:2800.6 (1991) and relying on Welch v.
Winn-Dixie Louisiana, Inc., 94-2331 (La. 5/22/95) 655 So.2d 309, “for an in-depth analysis of
the burden of proof under La. R.S. 9:2800.6.” White v. Wal-Mart Stores, Inc., 96-617 (La. App.
5" Cir. 1/15/97) 688 So.2d 100, 102 n.1. The court of appeal found that the trial court could
have found constructive notice and thus did not err. The appellate court based this supposition on
the fact that Wal-Mart did not affirmatively prove when their employees had made their last
inspection sweep prior to the accident.

The factsin this case are undisputed, except for one. The disputed fact is
whether Robinson, or someone working in the service area, could or should have
noticed the spill. Robinson stated that there were displays between her and
plaintiff which impeded her view of the floor. She testified that when plaintiff fell,
she only saw her from the waist up. However, plaintiff testified that there were no
obstructions between Robinson and the area where plaintiff fell.

Robinson was familiar with the safety procedures and was a proper witness
on thispoint. Thetria judge did not provide reasons for judgment, but he could
have found that Robinson’s view was not obstructed and any employee working in
her zone could have noticed the spill. In addition, he could have concluded that
the sweep noticed by Robinson occurred right after 3:00 p.m., when she returned
from lunch, since it is reasonable that she would have remembered the sweep
occurring then, before her attention was distracted by customers. He chould [sic]
have also concluded that the spill occurred closer in time, but that it could have
been discovered had defendant exercised reasonable care. We agree with
defendant that there was no testimony showing what it [sic] caused the liquid to be
on the floor. However, we do not agree that the trial judge erred in finding that
defendant negligently alowed the spill to remain for such a period of time that it
would have been discovered if defendant had exercised reasonable care. Since
defendant did not produce any witnesses at trial to show that a sweep occurred
nearer in time to the accident, we must conclude that the trial judge was not clearly
wrong in finding that plaintiff bore her burden of proof and in finding defendant
ligdble. Id. at 103.

Defendant sought writs with this Court, contending, inter alia, that the court of appeal
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erroneously shifted the burden to the defendant by requiring the defendant to prove that the spill
had not been there at an earlier time and that absent such proof the appellate court found that
Wal-Mart had constructive notice of the spill. Defendant contends that this is an improper
application of La. R.S. 9:2800.6 (1991). We agree.
Constructive Notice Under La. R.S. 9:2800.6
La R.S. 9:2800.6 (1991), asrevised in 1990 and in effect at the time of the instant
accident,* providesin relevant part:

B. In anegligence claim brought against a merchant by a person lawfully on the
merchant’ s premises for damages as aresult of an injury, death, or loss sustained
because of afall due to a condition existing in or on a merchant’s premises, the
claimant shall have the burden of proving, in addition to all other elements of his
cause of action, that:

(1) The condition presented an unreasonable risk of harm to the claimant and
that risk of harm was reasonably foreseeable;

(2) The merchant either created or had actual or constructive notice of the
condition which caused the damage, prior to the occurrence; and

(3) The merchant failed to exercise reasonable care.

C. Definitions:

(2) “Constructive notice” means the condition existed for such a period of time
that it would have been discovered if the merchant had exercised reasonable care.
Without digressing into the lengthy tug-of-war surrounding the evolution of La. R.S.

9:2800.6, beginning with Kavalich v. Kramer, 315 So.2d 282 (La. 1975), and continuing through
this Court’ s opinion in Welch v. Winn-Dixie Louisiana, Inc., 94-2331 (La. 5/22/95) 655 So.2d
309,2 it is the Welch decision, interpreting constructive notice, upon which we now focus our
attention. In Welch, this Court concluded that a claimant had carried her burden of proving
constructive notice by showing the absence of “written inspection procedures,” the lack of
“written documentation of the performance of inspections,” and the lack of “company directives

on a congistent inspection policy,” and because the fact-finder could have disbelieved the

defendant’ s positive evidence of the lack of a spill some minutes before the fall. Welch, 655

"We note that the legislature has since amended 9:2800.6, effective May 1, 1996 to clarify
that the presence of an employee in the vicinity does not, alone, constitute constructive notice.
The amendment also provides that the absence of written or verba uniform cleanup or safety
procedures is insufficient, alone, to show alack of reasonable care. La R.S. 9:2800.6 (Supp.
1997). The amended statute expressly applies only to causes of action arising on or after the
effective date. 1996 La. Acts No. 8, 82. Hereinafter all referencesto La R.S. 9:2800.6 refer to
the 1991 version in effect until May 1, 1996.

2See Welch v. Winn-Dixie Louisiana, Inc., 92-2372 (La. App. 1% Cir. 8/22/94), 645 So.2d
647-48, reversed, 94-2331 (La 5/22/95) 655 So.2d 309 (accurately tracing the judicial and
legidative history of La. R.S. 9:2800.6).



So.2d 309, 318.

Where a statute is clear and unambiguous, and its application does not lead to absurd
results, the law shall be applied as written and no further interpretation may be made in search of
the intent of the legislature. La. Civ. Code art. 9. Courts are not free to rewrite laws to effect a
purpose that is not otherwise expressed. Backhusv. Transit Casualty Co., 549 So.2d 283, 291
(La 1989).

This statute is clear and unambiguous. The statute uses the mandatory “shall.” Thus, in
addition to all other elements of his cause of action,® a claimant must also prove each of the
enumerated requirements of Section (B). The conjunctive “and” follows Section (B)(2). Thus,
Sections (B)(1), (B)(2), and (B)(3) are all mandatory. The requirement of Section (B)(2) isthat
the merchant created or had actual or constructive notice of the condition prior to the occurrence.
That is clear and unambiguous. Constructive notice, at issue here, is defined by Section (C)(2).
The definition is likewise clear and unambiguous. Thereis atempora element included: “such a
period of time. . .” The statute does not alow for the inference of constructive notice absent
some showing of this temporal element. The claimant must make a positive showing of the
existence of the condition prior to thefall. A defendant merchant does not have to make a
positive showing of the absence of the existence of the condition prior to the fall.
Notwithstanding that such would require proving a negative, the statute smply does not provide
for ashifting of the burden.

Though there is no bright line time period, a claimant must show that “the condition
existed for such aperiod of time. .. " Whether the period of time is sufficiently lengthy that a
merchant should have discovered the condition is necessarily afact question; however, there
remains the prerequisite showing of some time period. A clamant who simply shows that the
condition existed without an additional showing that the condition existed for some time before
the fall has not carried the burden of proving constructive notice as mandated by the statute.
Though the time period need not be specific in minutes or hours, constructive notice requires that

the claimant prove the condition existed for some time period prior to the fall. Thisisnot an

*Though there is some overlapping, these remaining elements are duty, breach, cause in
fact, risk and harm within the scope of duty, and actual damages. Mathieu v. Imperial Toy, Co.,
94-0952 (La. 11/30/94), 646 So.2d 318, 321-22.
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impossible burden.*

The fatal flaw in the Welch decision is that there was no showing of any period of time as
required by the statute. As the dissent pointed out, there was not a scintilla of evidence of the
pre-existence of the spill and by finding constructive notice based on alack of uniform, mandatory
clean-up procedures, the Court effectively shifted the burden to the defendant merchant to prove
that it acted reasonably. Welch, 655 So.2d at 319 (Kimball, J., dissenting). As previously
discussed, the statute provides for no such shift. The Court in Welch does alude to the temporal
requirement of constructive notice; however, the holding implicitly deletes the requirement by
finding constructive notice with no showing of time by the claimant. The Court stated, “The
length of time aforeign substance is on the floor diminishes in relevance if the defendant merchant
has no mechanism in place to discover such ahazard.” Id. at 318. While the length of time may
arguably diminish in relevance under some circumstances, it certainly does not diminish to the
point of being eliminated. The Court correctly stated, “it was unnecessary to show precisely how
long the foreign substance was on the floor. . .” but then goes on to find constructive notice
without any showing whatsoever of any period of time that the substance was on the floor prior
to the fall.

The remaining basis for the Welch decision is that the fact-finder could have disbelieved
the defendant’ s evidence of the absence of a spill some minutes prior to the fall. The disbelief of
positive evidence is not evidence of the contrary. Rather, even if entirely discredited, it is merely
acomplete lack of any evidence. The claimant bears the burden to show that the condition
existed for some period of time. Requiring the defendant to disprove its existenceis again a
shifting of the burden which isimpermissible under the statute.

Because La. R.S. 9:2800.6(B) clearly and unambiguously requires the claimant to prove
each of its three subsections with no shifting of the burden, and because in order to prove
constructive notice the statute clearly and unambiguously requires that the claimant prove that the
damage causing condition existed for some period of time prior to the occurrence, we overrule

WEelch, 655 So.2d 309, which alowed for afinding of constructive notice absent a showing that

“See Welch, 655 So0.2d at 320 (Kimball, J., dissenting)(citing to Treadway v. Shoney's,
Inc., 93-1688 (La. App. 4" Cir. 2/25/94) 633 So.2d 841; Oalmann v. K-Mart Corp., 630 So.2d
911 (La. App. 4™ Cir. 1993); Saucier v. Kugler, 628 So.2d 1309 (La. App. 3" Cir. 1993); and
Cobb v. Wal-Mart Sores, Inc., 624 S0.2d 5 (La. App. 5" Cir. 1993) for examples where the
claimant did carry the burden of showing actual or constructive notice).
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the condition existed for some period of time prior to the occurrence and which provided for a
shifting of the burden to the defendant merchant to prove it exercised reasonable care.
Constructive Notice in the Instant Case

Here, the appellate court concluded that the trial court could have found constructive
notice because employee Robinson could have seen the spill prior to the accident and because
Wal-Mart did not affirmatively prove when their employees had made their last inspection sweep
prior to the accident.

Initially, we turn to the appellate court’ s speculation regarding the trial court’s resolution
of the “disputed fact” of whether employee Robinson could or should have noticed the spill.
Notwithstanding the contradictory testimony of intervening displays which may have blocked
Robinson’s view, the plaintiff herself, upon making two approaches, failed to see the liquid. Also,
plaintiff’s grandchild testified that he likewise did not see the liquid prior to the fall. There was no
evidence introduced that Robinson could see the spill or even that area of the floor from her
station.> Without additional supporting evidence, a determination that an employee fifteen feet
away “could have noticed the spill” of aclear liquid that plaintiff and those accompanying her did
not notice after having traversed the area twice, is an unsupported assumption. To find
constructive notice based upon such without any positive showing of how long the spill wasin
existence or if it could be seen from Robinson’s zone is error. Even entirely discounting
Robinson’ s testimony, we are left with no positive evidence that the spill or the floor was visible
from Robinson’s zone. To speculate that the trial court found constructive notice based upon
such islikewise error.

The court of appeal, and apparently the trial court, also found constructive notice based
on Wal-Mart’ s failure to positively prove the lack of the existence of the spill prior to the fall.
The court of appeal wrote:

However, we do not agree that the trial judge erred in finding that defendant

negligently alowed the spill to remain for such a period of time that it would have

been discovered if defendant had exercised reasonable care. Since defendant did

not produce any witnesses at trial to show that a sweep occurred nearer in time to

the accident, we must conclude that the trial judge was not clearly wrong in finding
that plaintiff bore her burden of proof and in finding defendant liable. White, 688

*We note that plaintiff did not even testify that Robinson or an employee at the service
desk could have seen the spill or the floor. Plaintiff testified only that Robinson wasin a position
to have seen her fall and this testimony was successfully impeached as inconsistent with her
deposition.



So.2d at 103 (emphasis added).

Again, thereisno provisionin La R.S. 9:2800.6 that allows shifting the burden to the
defendant to disprove his culpability as the lower court clearly did. As previoudly discussed,
defendant need not come forward with positive evidence of the absence of the spill. Such would
require the defendant to prove a negative and is not within the clear and unambiguous language of
the statute. Furthermore, the lack of evidence showing the non-existence of the spill is not
evidence of the existence of the spill, but merely the absence of evidence. Becauseit isthe
claimant’ s burden to prove its existence for some period of time, the absence of evidence can not
support the claimant’ s cause of action. Rather, the absence of evidence isfatal to the claimant’s
cause of action.

The statute is clear. To prove constructive notice, the claimant must show that the
substance remained on the floor for such a period of time that the defendant merchant would have
discovered its existence through the exercise of ordinary care. Plaintiff presented absolutely no
evidence that the liquid was on the floor for any length of time. This complete lack of evidence
falls far short of carrying the burden of proving that the liquid had been on the floor for such a
period of time that the defendant should have discovered its existence.

Defendant Wal-Mart also contends that the plaintiff failed in her burden of proving that
defendant failed to exercise reasonable care pursuant to La. R.S. 9:2800.6, Section B(3). We
need not reach the issue since we have already determined that plaintiff failed to prove actual or
constructive notice as mandated by Section B(2). Because a plaintiff has the burden of proving all
three of the additional requirements of La. R.S. 2800.6(B), the failure to prove any isfatal to the
claimant’s cause of action.

Decree
For the foregoing reasons, we reverse the judgments of the trial court and the court of

appeal and find for the defendant.

REVERSED AND RENDERED.



