SUPREME COURT OF LOUI SI ANA

NO. 96-C- 1662

MERRI L J. DAl GLE
V.
M CHAEL J. AUTHEMENT, NATI ONAL

AUTOMOTI VE | NSURANCE COVPANY AND LOUI SI ANA
| NDEMNI TY | NSURANCE COVPANY

ON WRI T OF CERTI ORARI TO THE COURT OF APPEAL, FIRST CIRCU T,
PARI SH OF TERREBONNE, STATE OF LOUI SI ANA
MARCUS, Justice’

Merril Daigle was injured in an intersectional collision when
her vehicle was struck by a vehicle being operated by M chael
Aut henent . Dai gle sued Authenment and his liability insurance
carrier, National Autonotive |Insurance Conpany. She al so sued her
own autonobile liability insurer, Louisiana Indemity I|nsurance
Conpany, asserting uninsured/ underinsured notorist coverage.

Loui siana Indemity answered denying coverage. It clained
that Daigle had executed a valid witten rejection of uninsured
notori st coverage as permtted by La. RS 22:1406.! Plaintiff
filed a notion for summary judgnment seeking a ruling that the
rejection form used by Louisiana Indemity was invalid and that
coverage was therefore available to her in an anount equal to the
bodily injury coverage afforded by her liability policy. The trial
judge granted Daigle' s notion for summary judgnent. After a trial
on the nerits, judgnent was rendered in favor of Daigle and agai nst

Loui siana Indemity in the amunt of $10,000 (policy limts),

Victory, J. not on panel. Rule IV, Part 2, 8§ 3.

! References in this opinion to "uninsured notorist cover-
age" or "UM coverage" should be deened to read: "uninsured or
underinsured notorist coverage."



together with legal interest and costs.?

The court of appeal reversed the judgnent of the trial court,
holding that the rejection form used by Louisiana Indemity
sufficiently informed the insured of her available options with
respect to uninsured notorist coverage and all owed her to choose
between them?® Upon the application of Merril Daigle, we granted
certiorari to review the correctness of that decision.*

The sole issue presented for our review is whether the
execution by Daigle of the form designed and used by Louisiana
| ndemmity constituted a valid rejection of the uninsured notori st
coverage that would otherwi se be provided to her by operation of
| aw pursuant to La. R S. 22:1406.

The disputed rejection formappeared at the bottomof Daigle's

application for insurance and provided:

UNI NSURED MOTORI STS PROTECTI ON - COVERAGE SELECTI ON

Louisiana law requires that all autonobile liability
policies issued or delivered in this state shall afford
Uni nsured Modtorist Coverage unless the insured shall
reject such coverage.

| HAVE BEEN OFFERED and | hereby REJECT Uni nsured
Motorists Bodily Injury coverage.

SI GNATURE OF APPLI CANT 5

Uni nsured notorist coverage is provided for by statute and

2 Plaintiff settled her clains against the driver of the
ot her vehicle and his insurer for $10,000 (policy limts) and
executed a release in favor of those parties. At trial the
parties stipulated that Daigle was not at fault and that the
total amount of her damages was $20,000. The only issue before
the court was whet her UM coverage was avail able to her under her
own policy.

3 95-1465 (La. App. 1st Cir. 5/31/96); 676 So. 2d 650.
4 96-1662 (La. 11/15/96); 682 So. 2d 746.

5> There is no dispute that the insured properly executed
t he docunent at the tinme and on the date the original application
for insurance was conpl et ed.



enbodi es a strong public policy. Roger v. Estate of Muton, 513

So. 2d 1126 (La. 1987); A.1.U. lInsurance Conpany v. Roberts, 404

So. 2d 948 (La. 1981). The object of such coverage is to provide
full recovery for autonobile accident victinms who suffer damages
caused by a tortfeasor who is not covered by adequate liability

i nsur ance. Henson v. Safeco I nsurance Conpanies, 585 So. 2d 534

(La. 1991). La. RS, 22:1406D(1)(a)(i) mandates that every
autonobile liability insurance policy issued or delivered in this
state shall include coverage, in not less than the limts of bodily
injury liability provided by the policy, for the protection of
insureds who are legally entitled to recover from owners or
operators of uninsured or underinsured notor vehicles. Statutory
coverage wll be read into a policy as if it were in the policy
itself. Henson, 585 So. 2d at 537. However, the statute also
provides that the insured may reject in witing the statutorily
mandat ed coverage or select lower limts.

We have held that the UMstatute is to be liberally construed
and that a rejection of the coverage provided by |aw nust be clear
and unm st akable. Roger, 513 So. 2d at 210. The insurer bears the
burden of proof that a rejection of coverage or a selection of
lower limts has been legally perfected. Henson, 585 So. 2d at
539. Awvalid rejection nust be expressly set forth in witing and
signed by the insured or his authorized representative. Tugwell v.
State Farmlns. Co., 609 So. 2d 195 (La. 1992); Henson, 513 So. 2d

at 212.

In 1987, La. R S. 22:1406D was anended to require that any
rejection or selection of lower limts shall be nade only "on a
form designed by each insurer."” Implicit in the legislature's
direction to insurers to design a form was the responsibility to
design a formthat would fairly effectuate the intent of the |aw
The legislature did not mandate that the form be designed in any
particular way, nor did it indicate that any particul ar |anguage

was sacrosanct. The legislature had to have anticipated that



various insurers mght go about the design of the necessary formin
different ways. Moreover, as in any case where the sane type of
docunent is drafted separately by multiple authors, it is to be
expected that sone forns will be better than others. Had the
| egislature believed that only one format was acceptable or that
only certain words or phrases could be used, it would have incl uded
the required format in the statute. It did not do so. Thus, the
guestion before us is not whether the form used by Louisiana
Indermmity was the best form that anyone could possibly devise.

Rat her, the question before us is whether the form designed
and used by Louisiana Indemity was adequate for the purpose
intended by the legislature. W believe that it was.

In Tugwell, we held that a rejection formused by an insurance
conmpany nust inform the applicant of the available options
regardi ng UM coverage so that the applicant can nmake a neani ngf ul
sel ection fromanong the options provided by the statute. A form
does not neet the statutory requirenents if it fails to informthe
applicant of an available option or forecl oses an avail abl e option.
We recogni zed in Tugwell that the statute nornally provides three
options: UM coverage equal to bodily injury limts in the policy,
UM coverage |lower that those limts, or no UM coverage. However,
when an applicant elects to purchase only the mninmumbodily injury
limts allowable, the option of selecting UM coverage at limts
| ower that those in the policy is foreclosed by | aw pursuant to La.
R S. 22:1406D0(1)(a)(i)® and La. R'S. 32:900(B)(2). Because Daigle
purchased bodily injury coverage in the mninumavailable limts,
she could not lawfully opt to have UM coverage at lower |imts.

Accordingly, the formused by Louisiana Indemity did not have to

6 This provision was enacted by Act 980 of the Regul ar
Session of the legislature and becane effective on August 21,
1992. The policy in dispute in this case was issued in Cctober,
1992 and is therefore governed by the new version of the statute.



i nfform her of an unavail abl e option.’

Daigle had only two options open to her under La. R S
22:1406, the statutorily mandated UM coverage or none at all
Loui siana Indemity had to informher of those two options and give
her the opportunity to select between them In our view, the form
desi gned by Louisiana Indemity did so in a manner sufficient to
permt a valid rejection of UM coverage.

The Louisiana Indemity form advised Daigle in plain and
unanbi guous | anguage that Louisiana law requires all autonobile
liability policies issued or delivered in the state to afford
uni nsured notorist coverage "unless the insured shall reject such
coverage." Thus, Daigle was advised that if she did nothing, she
woul d have UM coverage. The formthen provided a nmechanismfor the
insured to exercise her other statutory option, rejection of
coverage. By executing the form she nade a choi ce between havi ng
UM coverage and not having it. None of the options avail able were
forecl osed by the Louisiana Indemmity form In this case, Daigle
pl aced her signature inmredi ately below the line which read, "I HAVE
BEEN OFFERED and | hereby REJECT Uninsured Mdtorist Bodily Injury
coverage." Her signature constituted an affirmative act rejecting
coverage whi ch was cl ear and unm st akabl e.

The insured does not claimthat she did not understand the
form when she signed it or that she was msled in any way. She
only clainms that the formis defective on its face. She argues
that the title makes the form anbi guous because it is |abeled
"Uni nsured Motorist Coverage-Coverage Selection,” when it is
actually only used for rejection of coverage. W do not agree. |If
the insurance applicant fails to sign the form the applicant is
selecting the option of retaining the benefits of UM coverage
mandated by law. The form provides a neans of selecting between

options, because by not signing the form the applicant is choosing

" See Mdrgan v. Sanchez, 94-0090 (La. App. 1st G
4/15/94); 635 So. 2d 786.




to keep that which the law stipulates for his or her benefit.
Thus, the title of the form does not render it unacceptable.

The insured further argues that the form should have provided
a means of affirmatively choosing UM coverage by provi di ng boxes or
bl anks for her to check indicating her selection anong the
statutory options. Wile such a format nay be desirable, it is
only one way of making sure that the applicant is infornmed of the
avail abl e options and allowed to choose between them?® |n Tugwell,
we noted that the task of informng the applicant of avail able
options can be acconplished in several ways. It is not the job of
the courts to draft insurance forns or to dictate the exact format
or wordi ng which nust be used for a valid rejection of the nandated
UM coverage. The legislature specifically left that task to the
insurers. Mreover in Henson, we held that the statute does not
require an affirmative act to choose coverage. Any affirmative
signature or mark accepting coverage would be nere surpl usage
since the coverage is automatically extended by operation of |aw
An applicant does not have to sign a separate docunent opting for
coverage already provided in the policy. Such a docunent could be
thrown away after the insured s execution of it wthout any effect
what soever. The statute requires an affirmative act only if UM
coverage is rejected altogether or, in an appropriate case, where
lower UMIlimts are statutorily permtted and desired. According-
Iy, we cannot conclude that Louisiana Indemity's failure to set up
its formso as to require a penstroke in favor of coverage renders
the form defective.

We also reject Daigle' s contention that the uninsured notori st

coverage selection formused by Louisiana Indemity in conjunction

8 In Tugwell v State Farmlns. Co., 609 So. 2d 195 (La.
1992), we gave two exanples of formats that could be used to
provi de an applicant with a neani ngful selection fromanong the
statutory options in a case where a selection of lower limts was
possible. W neither held nor inplied that those were the only
accept abl e nmet hods of informng the applicant of the available
options. W found the formused in Tugwell defective because it
did not informthe applicant of an option available in that case
(lower limts) and forecl osed the selection of that option.

6



Wi th applications for insurance had to provide a witten definition
of uninsured notorist coverage in order to permt a valid rejection
of UM coverage. The statute does not inpose such a requirenent in
order to satisfy the insurer's responsibility to inform the
applicant of available options and allow a choice between them
Mor eover, we do not consider it necessary or appropriate for this
court to inpose such a requirenent.

In our view, the execution of the form desi gned by Louisiana
I ndemmity constituted a valid and enforceable rejection of UM
coverage under Louisiana |aw. Accordingly, we will affirm the

deci sion of the court of appeal.

DECREE
For the reasons assigned, the decision of the court of appeal

is affirmed. Al cost are assessed against Merril Daigle.



