SUPREME COURT OF LQOUI SI ANA

NO.  96- C 0929
SHELL O L COVPANY, ET AL,
V.
SECRETARY, REVENUE AND TAXATI ON

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL
FOURTH CI RCU T, PARI SH OF ORLEANS, STATE OF LOU Sl ANA

MARCUS, Justice’

Pursuant to La. R S. 47:1541-1565, the Departnment of Revenue
and Taxation, State of Louisiana, conducted an audit and thereafter
assessed Shell QG| Conpany and Shell Western E&P Inc. (hereinafter
collectively referred to as "Shell") for severance taxes on oil and
gas produced under mneral |eases granted by the United States
Department of Interior covering certain lands within the confines
of Barksdale Air Force Base. The taxes were assessed for the
taxabl e period from January 1, 1980 through February 28, 1986.
Shell filed petitions wth the Louisiana Board of Tax Appeals
di sputing the taxes and interest assessed.! Initially, Shell took
the position that the inposition of state severance taxes on
m neral s produced pursuant to the Barksdal e | eases for any taxable
period violates Art. |, 8 8, cl. 17 of the United States Constitu-
tion, which grants exclusive legislative jurisdiction over federal

enclave lands to the United States Congress when the state has

*

Johnson, J. not on panel. Rule IV, Part 2, 8§ 3.

! Shell's petitions were docketed as B.T.A Nos. 3394 and
3395. Shell contested the inposition of oil severance taxes in the
anount of $1,135,901.43 and gas severance taxes in the anount of
$557,770.50. The appeals were consolidated for hearing with two
unrelated matters, B.T.A Nos. 3392 and 3393, which are not before
us for review



consented thereto.

The Board of Tax Appeal s rendered judgnent in favor of Shell,
wher eupon the state tinely filed a petition for reviewto the Cvil
District Court for the Parish of Orleans. The trial judge reversed
the Board of Tax Appeals and held that the state could assess and
coll ect the severance taxes at issue fromJanuary 1, 1980 forward.
Judgnent was rendered in favor of the state for the severance taxes
owed plus interest and attorney fees. On appeal, the Court of
Appeal, Fourth Circuit, affirmed the judgnent of the trial judge,
hol ding: (1) that 1973 anmendnents to state | aw regardi ng the net hod
of calcul ation of severance taxes brought the taxes inposed within
the neaning of an "incone tax," as that termis used in the Buck
Act, 4 U.S.C. § 106, which permts a state to levy an incone tax
within a federal enclave; and (2) that 1976 amendnents to the
M neral Leasing Act for Acquired Lands, 30 U S.C. 88 351-359, also
support inposition of the severance tax.?2

In its wit application to this court, Shell abandons the
argunent that federal |aw prohibits inposition of the taxes at
issue. Rather, it argues that collection of severance taxes was
not authorized under state law until Septenber 10, 1982, the
effective date of an amendnent to La. R S. 52:1. We granted
certiorari to determ ne whether the decision of the court of appeal
permtting inposition of the severance tax was correct as to the
limted period of tinme fromJanuary 1, 1980 through Septenber 10,
1982, the effective date of the amendnent to La. R S. 52:1.3

The narrow i ssue presented for our reviewis whether the State
of Louisiana, through the Secretary of the Departnent of Revenue
and Taxation, can lawfully inpose severance taxes on fugitive oi
and gas captured by Shell from beneath a portion of the |ands
within the confines of Barksdale Air Force Base, a federal enclave,

for the taxable period of January 1, 1980 through Septenber 10,

2 95-2113 (La. App. 4th Gr. 3/14/96); 671 So. 2d 1026.
3 94-0929 (La. 6/21/96): 675 So. 2d 1093.
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1982. In order to fully address the issue before us, it is
necessary to review the history of Barksdale Air Force Base and
pertinent state and federal |egislation and jurisprudence.

In 1930, the State of Louisiana, the Gty of Shreveport, and
t he Bossier Levee District donated approximately 22,000 acres of
land and the beds of the waters within the area to the United
States to be used as an Arny Air Force Base. At that time the
Loui si ana Constitution provided for the inposition of a severance
tax on fugitive oil and gas and the |egislature had al ready enacted
revenue | aws governing the assessnent of severance taxes.?
Louisiana's law with respect to the nature of fugitive oil and gas
was also clearly established. G| and gas beneath the surface of
the earth was and still is regarded as insusceptible of private
ownership and is not part of the |land through and under which it

flows. Frost-Johnson Lunber Co. v. Salling's Heirs, 150 La. 756, 91

So. 207 (1920).

In 1943, the Departnment of the Arny transferred the right to
grant mneral |eases for exploration and production of fugitive oil
and gas beneath certain areas of the Barksdale Base to the
Departnent of Interior, and the Departnent subsequently granted
m neral |eases to various private conpanies, beginning in 1951.°

Soon after production commenced pursuant to the first | eases
granted, the state assessed severance taxes agai nst the Barksdal e
m neral |essees. The | essees paid the taxes under protest and
filed a petition for refund, arguing that Louisiana was divested of
its taxing powers relative to Barksdale by virtue of Article I, 8
8, cl. 17, of the Constitution of the United States and La. R S

52:1. Murphy Corp. v. Fontenot, 225 La. 379, 73 So. 2d 180, cert.

4 La. Const. Art. X, 8 21 (1921); La. Acts 1922, No. 140.

> Jurisdiction was transferred to the Departnent of Interior
and the l|ands were |eased pursuant to Presidential Executive
Orders, 9146 [7 F.R 3067], 9337 [8 F.R 5516], 10355 [17 F. R
4831] and Public Land Orders 701, 884, 1807 and 2178. At that tinme
m neral |eases covering the Barksdal e Base could not be granted
pursuant to the 1947 M neral Leasing Act for Acquired Lands because
the Act excluded mlitary bases fromits coverage.
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denied, 348 U. S. 381; reh'g denied, 348 U. S. 890 (1954).

I n Murphy, we held that neither the federal constitution nor
La. RS. 52:1 prohibit the inposition of severance taxes on the
actions of mneral |essees in capturing and severing fugitive oi
and gas beneath the Barksdal e Base. Prior to its anendnent in
1982, La. R S. 52:1 provided in pertinent part:
The United States . . . nmay acquire and
occupy any land in Louisiana for the purposes
of the federal governnent. The United States
shall have exclusive jurisdiction over the
property during the tinme that the United
States is the owmer or |essee of the property.
The property shall be exenpt from all taxa-
tion, assessnments, or charges |evied under
authority of the state (enphasis added).
We held that the tax exenption provision in La. RS 52:1 did not
precl ude assessnent of severance taxes on Barksdale m neral
| essees, despite its seemngly broad prohibition of taxation of
federal |ands. W noted:
The fugitive oil and gas when captured did not
belong to the Federal Governnment but to
private owners. No severance tax is levied
agai nst the Governnment nor is there any tax
levied on the lands or the instrunentalities
of the Federal Governnent. Murphy at 184.
Thus, we interpreted La. RS. 52:1, prior to its anendnent in 1982,
as creating no inpedinent to the inposition of severance taxes on
Bar ksdal e m neral | essees.
Art. 1, 88, cl. 17 of the federal Constitution provides that
Congress shall have the power to:
exercise exclusive Legislation in all Cases
what soever . . . over all Places purchased by
t he Consent of the Legislature of the State in
which the Same shall be, for the erection of
Forts, Magazines, Arsenals, dock-Yards, and
ot her needful Buildings (enphasis added).?®
We held in Mirphy that our cession of exclusive jurisdiction over
| ands acquired by the United States did not carry with it such

exclusive jurisdiction over underlying fugitive oil and gas that

6 The United States Suprenme Court has held that the reference
in the Constitution to |ands "purchased" also enconpasses | ands
donated to the governnent. Hunble Pipe Line Co. v. WAggonner, 376
U S. 369 (1964).




the state is without authority to inpose severance taxes on m neral
| essees who sever Louisiana s natural resources flow ng beneath the
Bar ksdal e Base.’

Per haps hoping to find a nore synpathetic ear in a federa
forum other Barksdale mneral |essees raised the sane state
statutory and federal constitutional issues in federal court in

M ssi ssippi River Fuel Corporation v. Fontenot, 234 F.2d 898 (5th

Cir. 1956), cert. denied, 352 US. 916, arguing that since

Loui si ana had ceded exclusive jurisdiction over the base to the
federal governnent, it had no remaining jurisdiction to inpose any
t axes what soever with respect to the base. The United States Court
of Appeals for the Fifth Grcuit rejected that argunent and agreed
with the result we reached in Mirphy. It held that the mnera
| essees’ argunents were "based upon the wholly incorrect assunption
that the severance taxes in question represent an attenpt on the
part of the State of Louisiana to exercise legislative and
executive jurisdiction over the lands in question . . . ." 234
F.2d at 901 (enphasis added). Instead, the Fifth Grcuit found that
the distinctive nature of the severance tax and Louisiana' s |aws
with respect to fugitive oil and gas denonstrated the fallacy of
that argunent. The court expl ai ned:

t he object and purpose of the general sever-

ance tax and its effect is not to levy a tax

upon the lands included in the base or upon

the oil or gas while a part of the base. The

tax is expressly made to apply not while the

oil or gas is in the earth but when it is

severed fromits surface, and then it obliges

t he person severing to file a statement of his

business and to pay his tax. In Louisiana, as

is well known, there is no ownership of oil

and gas in place, and neither in theory nor in

fact is the tax here in question inposed upon

it while it is a part of the soil or ground.

234 F.2d at 901-902.
Accordingly, the Fifth Crcuit concluded, as did this court in

Mur phy, that the inposition of the severance tax did not fal

" In Murphy, we also interpreted our cession of exclusive
jurisdiction as predicated on the continued use of the donated
lands for mlitary purposes.



within the immunity fromtaxation granted by La. R S. 52:1 and t hat
the tax did not constitute an infringenment on the exclusive federal
jurisdiction over the base.

In 1964, the United States Suprene Court rendered a decision
whi ch, although addressing the inposition of an altogether
different type of tax, would later be interpreted by the Fifth
Crcuit as casting doubt on the continued validity of our hol ding

in Murphy and its own decision in Mssissippi River Fuel Corpora-

tion v. Fontenot. In Hunbl e Pipe Line Co. v. Waggonner, 376 U.S.

369 (1964), the Court faced the issue of "whether the United States
has such exclusive jurisdiction over a 22,000 acre tract of land in
Loui siana on which the Barksdale Air Force base is |ocated that

Louisiana is without jurisdiction to levy an ad valorem tax on

privately owned property situated on the tract." 376 U S. at 370,

(enphasis added). In Hunble, the Court held that the governnent
had exclusive jurisdiction over the Barksdale |land it acquired by
donation under Art. 1, 8 8, cl. 17 of the federal Constitution, and
that its jurisdiction over certain areas of the base was not
divested by leasing and fencing off certain sections of the
property. The Court concluded that the state, having ceded
jurisdiction over the land to the governnent, no |onger had
jurisdiction to inpose ad valorem taxes on property of third
parties situated on the land within the confines of the base
unl ess Congress specifically ceded back to the state jurisdiction
to levy taxes within the federal enclave. The Buck Act, 4 U S. C
88 104-110, was cited as an exanpl e of the manner in which Congress
can retrocede taxing authority within a federal enclave over which
it has acquired exclusive jurisdiction. |d. at 374.

Al t hough t he Loui siana appellate court case which gave rise to
the grant of certiorari by the Suprenme Court in Hunble relied

heavily on our decision in Mirphy and the Fifth Grcuit case



following Mirphy,® the United States Suprenme Court in Hunble nmade
no reference whatsoever to those decisions. The issue of whether
the inposition of severance taxes was perm ssible under La. R S
52:1 and Art I, 8 8, cl. 17 of the federal Constitution was not
before the Court.

Nevert hel ess, the Barksdal e | essees seized upon the | anguage
in Hunble as undermning our holding in Murphy with respect to
severance taxes and again chall enged the severance tax in federal

court. M ssissippi River Fuel Corporation v. Cocreham 247 F.

Supp. 819 (E.D. La. 1965). The district court judge, the Honorable
Judge E. Gordon West, pointed out that the grant of exclusive
jurisdiction in La. RS 52:1 was over property acquired by the
government and the statute provided that |ands held woul d be exenpt
from taxation. Cting established Louisiana |aw, Judge West
denonstrated that fugitive oil and gas were neither part of the
property donated to the federal governnment nor part of the land
acquired or exenpted fromtaxation. The court held:

It is only the |lLand and other property owned
by the United States that is exenpt from

taxation by the state. It is well settled
that the Louisiana severance tax is not a
property tax. It is an excise tax inposed
upon the privilege of severing. It is not

even a tax upon the ownership of oil and gas,
but is an excise tax upon the right to sever
or produce the oil and gas. @il f Refining Co.
of Louisiana v. MFarland, 154 La. 251, 97 So.
433 (1923). . . . The inposition of such a tax
inno way interferes with the exclusive juris-
diction of the United States over the |and
acquired by it fromthe State of Louisiana.
247 F. Supp at 824 (enphasis added).

The district court judge specifically opined that the Hunbl e case,
dealing with ad val oremtaxes, did not overrule the earlier Fifth
Crcuit case which held, as we did in Miurphy, that inposition of a
severance tax on Barksdale mneral |essees is permssible under
both state and federal |aw

On appeal, a divided panel of the Fifth GCrcuit reached the

8 M ssissippi R ver Fuel Corporation v. Fontenot, 234 F.2d 898
(5th Cr. 1956).




opposite conclusion. The Fifth Grcuit held, based on Hunbl e, that
once exclusive jurisdiction was transferred, the state autonati cal -
ly lost all taxing authority, wunless and until the federal

governnent ceded that authority back to the state. M ssi ssi ppi

Ri ver Fuel Corporation v. Cocreham 382 F.2d 929 (5th Cr. 1967),

on reh'g, 390 F.2d 34 (5th Gr. 1968), cert. denied, 390 U S. 1014

and 390 U. S. 1015. It further held that the governnment had not in
fact retroceded authority to the state to inpose a severance tax
under the Buck Act, 4 U S.C. 88 104-110, which authorizes the
inmposition of an "incone tax" wthin a federal enclave. The court
held that Louisiana's severance tax, which at that tine was
conputed on the quantity of natural resources severed, did not fall
within the definition of an "incone tax" under the Buck Act. 4
U.S.C § 110(c).°

Judge R ves, dissenting on rehearing, reiterated that for the
grant of exclusive jurisdiction pursuant to Art. |, 8 8, cl. 17 of
the federal Constitution to take effect, the consent of the
Loui siana |l egislature was required.® He noted that Hunble did not
address the critical question of whether the state's consent to
exclusive jurisdiction over the |land carried with it consent to
exclusive jurisdiction over the fugitive oil and gas flow ng
beneath the | and, which, under state |law, was not part of the | and.
Judge R ves concl uded, based on the Acts of Donation and Loui siana
concepts of the fugitive nature of oil and gas, that the state had
not ceded exclusive jurisdiction over the oil and gas beneath the

surface, which did not formpart of the |and donated. D stinguish-

® See also Shell Q1 v. Muton, 410 F.2d 715 (5th Cir. 1969)
and Mouton v. Sinclair Gl and Gas Conpany, 410 F.2d 717 (5th Grr.
1969), cert. denied, 398 U. S. 957 (1970), wherein the Fifth Grcuit
i ssued per curiam opinions based on its decision in Cocreham

19 The mere acquisition of title by the United States is not
sufficient to debar a state fromexercising taxing and police power
in relationship to acquired property. To conpletely exclude the
authority of the state under Art. I, 8 8, cl. 17 of the federa
Constitution, it nust appear that the state, by consent or cession,
has transferred to the United States that residuum of jurisdiction
it would otherwise be free to exercise. See, e.qg., Silas Mason Co.
v. Tax Comm ssion, 302 U. S. 186 (1937), and cases cited therein.
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i ng Hunbl e, the judge noted:
Not wi t hst andi ng sone broad expressions in

the Suprenme Court's opinion, it actually

deci ded no nore than the question presented.

| submt that its decision does not conflict

with our decision in Mssissippi River Fue

Corporation v. Fontenot, supra, for the reason

that Louisiana has never ceded nor relin-

qui shed its right to levy a tax or charge on

t he extraction of oil and gas which constitute

a part of the State's natural resources. 390

F.2d at 39 (enphasis in original).
In our view, the reasons for judgnent expressed by the district
court and in the dissenting opinion of Judge R ves accurately
reflect the scope of exclusive jurisdiction granted by our
| egi sl ature and echo our authoritative holding in Mirphy that La.
R S. 52:1 was never intended as an expression of |I|egislative
consent to such exclusive jurisdiction as would exenpt m neral
| essees froma tax on the privilege of severing Louisiana s natural
resources flowi ng beneath the Barksdal e Base.

While we may regard decisions of the federal Fifth Crcuit as
persuasive in certain cases, particularly cases addressing purely
federal questions, we are not bound by its decision in Cocreham!?
especially since the question of what our |egislature ceded to the
United States and the interpretation of La. RS 52:1 are, at |east
in the first instance, questions of state |aw upon which we have
already ruled. Federal appellate decisions will not be followed in
the face of positive jurisprudence of the Suprene Court of

Louisiana to the contrary. H nchee v. Long Bell Petroleum Co., 235

La. 185, 103 So. 2d 84 (1958). Nor do we believe that the United
States Suprene Court intended its decision in Hunble to have the
reach ascribed to it by the Cocrehamcourt. |In Hunble, the Court
dealt with an ad valoremtax on property |ocated on | and subject to

the exclusive jurisdiction of the United States. It did not deal

1 0In matters involving federal |aw, state courts are bound
only by decisions of the United States Suprenme Court. Federal
appel l ate court decisions are persuasive only. State v. Sanders,
93-0001 (La. 11/30/94); 648 So. 2d 1272, cert. denied, 116 S. C
2504 (1996); Kornman v. Blue Gross/Blue Shield of La., 94-306 (La.
App. 5th Cr. 9/26/95); 662 So. 2d 498, wit denied, 95-3025 (La.
2/ 16/ 96); 667 So. 2d 1054, cert. denied, 116 S. C. 2527 (1996).

9



with a tax on the privilege of severing natural resources that form
no part of the |and donated. The Suprene Court has recogni zed t hat
it is bound by our interpretation of Louisiana s statutes. @Garner

v. State of Louisiana, 368 U S. 157 (1961). Moreover, even though

the extent of the jurisdiction of the United States under Art. I,
8§ 8, cl. 17 of the Constitution is a federal question, when the
gquestion to be resol ved depends upon the construction of state |aw,
the Suprene Court has acknow edged:

we should, in harnony with our principles of
decision in such cases, give great weight to
the views of the state court as to the intent
and limtations of the state statute in grant-
i ng consent and cession. W shoul d accept that
construction unless we are satisfied that it
does violence to federal right based upon the
statute, defeating the reasonable anticipation
and purpose of securing through the operation
of the statute an essential and exclusive
| egi sl ative authority for the Federal Govern-
ment. Silas Mason Co. v. Tax Conmm ssion, 302
U S. 186, 206-207 (1937) (citations omtted).

We cannot assune that the Suprenme Court, had it been faced with a
severance tax issue, would have disregarded our interpretation of
Loui siana |l aws and the rel evant acts of donation.

Faced with a Fifth Crcuit decision holding that the state's
severance tax could not be inposed on Barksdal e | essees, and the
Fifth GCrcuit's willingness to interfere with the inposition of
state taxes, the state suspended its efforts to collect severance
taxes from the Barksdale |essees during the 1970's. However in
1981, the United States Suprene Court issued an opinion regarding
the inposition of severance taxes by the State of Montana on third
party mneral |essees of federal forest |ands, which sone viewed as
calling into question the Fifth Crcuit's expansive interpretation

in Cocrehamof the earlier Hunble opinion. |In Commonwealth Edi son

Conpany v. Montana, 453 U. S. 609 (1981), the Court expressly held

that inposition of a severance tax on mneral |essees mning coal
from beneath federal forests in Mntana did not violate the

Supremacy C ause. Wiile the lands in question in Commonwealth

10



Edi son were not federal enclave lands subject to the specific
jurisdictional paraneters set forth in Art I, 8 8, cl. 17 of the
federal Constitution, the decision at |east seened to evidence a
reluctance to preclude the inposition of severance taxes on federal
| ands under preenption and Supremacy C ause argunents. !?

In addition, anendnents to state and federal laws in the
1970's, after the Hunbl e and Cocreham deci sions, were regarded by
the state as inpacting its ability to enforce Louisiana' s severance
tax | aws agai nst the Barksdale |l essees. In 1973, La. R S. 47:633
was anmended to change the manner of calculating the severance tax
on oil froma conputation based on the quantity of oil captured to
one based on a percentage of the value of the oil as neasured by
the gross receipts received fromthe first purchaser or the posted
field price. The state takes the position that the change brought
the Louisiana severance tax on oil within the definition of an
"incone tax" as defined in the Buck Act, which specifically
retroceded to the states the authority to inpose incone taxes
within a federal enclave such as Barksdal e.

Furthernore, in 1976 Congress amended the M neral Leasing Act
for Acquired Lands. That Act permts the inposition of severance
taxes on mneral |essees of federal |I|ands, including federal

encl aves. 13 Prior to 1976, mlitary bases were excluded from

2\ do not conmment on the extent to which the decision in
Commonweal th Edison may properly be considered as persuasive
authority in this case. However, it is apparent fromthe |egisla-
tive history of La. RS. 52:1, that nenbers of the Departnent of
Revenue viewed the Comonwealth Edison decision as justifying
renewed efforts to collect severance taxes from the Barksdale
| essees. Accordingly, the decision is part of the historical
devel opnment relevant to this matter

13 The M neral Leasing Act for Acquired Lands was enacted in
1947 to provide for the leasing of federal I|ands not already
covered by the Mneral Leasing Act of 1920, which applied only to
public domain | ands and not to | ands obtai ned by purchase, donation
or condemmation. 30 U.S.C. 8 357 provides that nothing in the Act
shal |l be construed to affect the rights of the states to |evy and
col |l ect taxes upon the output of mnes fromlessees of the United
States. Awvirtually identical provision in the Mneral Leasing Act
of 1920 was interpreted by the United States Suprenme Court as
authorizing the states to collect severance taxes froml essees of
public domain lands. Md-Northern G| Co. v. Walker, 268 U S. 45
(1925).
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coverage by the Act. 30 U S.C § 352. The 1976 anendnents renoved
t hat exclusion, thereby bringing mlitary bases within the coverage
of the Act. Thus the state argues that even if it lost its power
to i npose severance taxes on the Barksdal e | essees by its grant of
exclusive jurisdiction over the base (as the Fifth Grcuit held in
Cocreham and contrary to our holding in Mirphy), the 1973 and 1976
anmendnments to state and federal |aw effected a retrocession of that
taxing authority to the state over both oil and gas.

The state resuned its efforts to collect severance taxes from
the Barksdale mneral |lessees in 1982. |In addition, the |egisla-
ture anmended La. RS 52:1 in 1982 to add | anguage affirmng the
State's intent to collect severance taxes fromthird party | essees
of federal lands. The anended statute now provides wth respect to
| and acquired by the federal governnment and over which exclusive
jurisdiction was granted:

B. The property shall be exenpt from all
taxation, assessnment, or charge |evied under
authority of the state. Nothing herein shal
be construed or held to affect the rights of
Loui siana or other local authority to exercise
any rights which they may have, including the
right to levy and collect taxes upon the
severance of natural resources, or other
rights, property, or assets of any |essee of
the United States.

There is no question that the |egislature, by anending La.
RS 52:1, intended to nmeke clear its authorization for the
i nposition of severance taxes on mneral |essees of federal |ands.
However, it is equally clear that under state law, as we interpret-
ed it in Murphy, that authorization had always existed. |In 1982,
the state notified certain Barksdale mneral |essees that it would
agai n require severance tax paynents. As had been the practice in
t he past, the |l essees paid under protest and sought a ruling in
federal court that the taxes were unconstitutional and should be
refunded. However, rather than granting the relief requested, as

it had in Cocreham the Fifth Crcuit held that the federal court

was W thout subject matter jurisdiction over the controversy by

12



virtue of the Anti-Injunction Act, 28 U . S. C. 8§ 1341, which provides
that the federal district courts "shall not enjoin, suspend or
restrain the assessnent, levy, or collection of any tax under State
| aw where a plain, speedy and efficient renedy may be had in the

courts of such state." NMRT Exploration Conpany v. MNanmara, 731

F.2d 260 (5th Gr. 1984). The earlier decision of the Fifth
Circuit in Cocreham which had expansively construed Hunbl e, was
thereby called into question, since that decision reached the
merits without considering the subject matter bar to exercising
jurisdiction over the tax refund question. Therefore, the ruling
in Cocreham the semnal authority for extending Hunble to the
i ssue of severance taxes, is of questionable precedential val ue,
even in the federal system?* 1t is, of course, not binding on this
court.

Unsuccessful in obtaining federal relief, the MRT plaintiffs
then prosecuted a tax refund action in state court, again arguing
that the Hunbl e decision and the Fifth Grcuit decision in Cocreham
had effectively settled the issue and that the state could not
i npose a severance tax on Barksdal e | essees w thout running afou
of the United States Constitution. The district court rendered
judgnment in favor of the state, finding that by virtue of the 1973
amendnents to the state's severance tax |aw (which nmade the Buck
Act applicable) and the 1976 anendnents to the M neral Leasing Act
for Acquired Lands, both of which occurred after the Hunble and
Cocreham decisions, Congress had retroceded to the state the
authority to inpose a severance tax on the Barksdal e | essees. The
Court of Appeal, First Crcuit, affirmed, assumng, wthout
di scussion, that the Hunble case controlled the severance tax

i ssue, but that Congress had subsequently retroceded to the state

4 \When a federal court rules in a matter over which it has no
jurisdiction, its decisions, opinion, and orders are wthout
effect. Matter of Schwanb, 169 B.R 601 (E.D. La. 1994), aff'd.,
48 F. 3d 530 (5th Gr. 1995), cert. denied sub nom Delta A rlines,
Inc. v. National Fire Ins. Co. of Pittsburgh, Penn., 115 S. C. 2555
(1994).

13



authority to inpose a severance tax within the Barksdal e encl ave. ?®

The instant case is yet another attenpt by Barksdal e | essees
to avoid Louisiana severance taxes by w apping around thensel ves
the mantle of immunity from taxation granted to the federal
gover nnment . As in previous cases, Shell initially took the
position that Hunble controlled and that the inposition of a
severance tax on Barksdale mneral |essees for any period of tine
violates the exclusive jurisdiction of the United States. At this
stage of the litigation, however, Shell concedes that severance
taxes can be lawfully inposed for the period after the anendnent of
La. RS 52:1. It no longer argues that there is a federal
jurisdictional inpedinment to the inposition of the tax pursuant to
Art. |, 8 8, cl. 17 of the federal Constitution. Accordi ngly,
Shell inplicitly accepts, at least for purposes of this litigation,
the holding of the Court of Appeal, Fourth Crcuit, in this case
that the Buck Act and the 1976 anendnents to the M neral Leasing
Act for Acquired Lands effectively ceded back to the state whatever
exclusive taxing authority the federal government acquired pursuant
to the original acts of donation and the cession of jurisdiction in
t he pre-anmendnent version of La. R S. 52:1

However, Shell now contends that sone affirmative act of the

| egi slature was necessary by which the state would accept the

15 MRT Exploration Conpany v. MNanmara, 94-0063 (La. App. 1st
Cir. 12/29/94); 648 So. 2d 1108, wit granted in part; denied in
part, 95-0565 (La. 5/19/95); 654 So. 2d 1083; cert. denied, 116
S.a. 192 (1995), on remand, 94-0063 (La. App. 1 Gr. 2/23/96); 648
So. 2d 1338. Based on a stipulation in the trial court record, the
appeal court declined to consider the nerits of plaintiff's
argunent that the anendnent to La. R S. 51:1 affected the state's
right to collect taxes before the effective date of the anmendnent.
We granted, in part, the wit application of the mneral |essees
and remanded the case to the court of appeal because we did not
believe that the stipulation entered into was i ntended as a wai ver
of that issue. On remand, the First Circuit ignored our interpre-
tation of the pre-anmendnent version of La. RS 52:1 in Mirphy,
wherein we expressly found that the statute did not prohibit the
i nposition of the severance tax. The court of appeal held that La.
R S. 52:1, prior to its amendnent, evidenced the state's intent to
exenpt Barksdale from all taxes, including severance taxes, and
held that the anmendnent to La. RS 52:1 effected a change in the
prior law, such that the severance tax could be inposed only after
the effective date of the amendnent. The state's application for
certiorari is stayed pending the resolution of this suit.
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retrocession of taxing authority. Shell argues that, prior to its
amendnment, La. RS 52:1 prohibited taxation of mneral |essees on
federal |ands and that an affirmative act accepting the retroces-
sion of taxing authority did not take place until the anmendnent of
La. RS 52:1in 1982. Shell therefore contends that no severance
tax can be inposed for the period prior to the effective date of
t he anendnent, Septenber 10, 1982. W di sagree.

First, we believe that our holding in Mirphy controls this
case. There we held as a matter of state |law that the grant of
exclusive jurisdiction over the Barksdale |ands did not preclude
the inposition of a severance tax. The | egislative cession of
exclusive jurisdiction over |ands acquired by the United States did
not carry with it a cession of exclusive jurisdiction over the
fugitive oil and gas flow ng beneath the surface, which, under
state law, did not formpart of the |and donated or addressed by
the provisions of La. RS 52:1. W do not view Hunble as
overruling sub-silentio our authoritative interpretation of state
law issues nor are we bound by the federal Fifth Grcuit's
expansi ve view of Hunble in Cocreham which is of dubious preceden-
tial value. In our view, the state had authority to inpose the
severance tax on Shell both before and after the anendnent to La.
R S. 52:1.1

Moreover, even if we agreed with the Fifth Grcuit's reading
of Hunble in Cocreham which we do not, we would neverthel ess
uphol d the inposition of the severance tax prior to the effective
date of the anendnent to La. R S. 52:1 on Septenber 10, 1982. Even
if the state's grant of exclusive jurisdiction had carried with it
exclusive jurisdiction over fugitive oil and gas bel ow the surface,
we believe that the Buck Act together with the M neral Leasing Act
for Acquired Lands evidence the intention of Congress to cede back

to the state authority to i npose severance taxes on mneral |essees

16 Qur reasons for ruling make it unnecessary for us to
consider the nerits of the state's argunent that La. RS 52:2
rather than La. R S. 52:1 governs this controversy.
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of federal enclave lands.' The 1982 anendnent to La. R S. 52:1 was
not required in order to permt the state to take advantage of any
taxing authority retroceded to the state. Acceptance of such a
retrocession is assunmed in the absence of a showing of contrary
i ntent. Wien the federal governnent has exclusive jurisdiction
over an area within the bounds of the state, the state's authority
lies dormant. Wen that exclusive jurisdiction is retroceded to
the state by Congress, the sovereign powers of the state revive
automatically to the extent of the retrocession.®

We believe that the state consistently evidenced its intention
to exercise its severance taxing authority pursuant to the pre-
anendnent version of La. RS, 52:1 by its many attenpts to assess
the tax and the history of litigation we have outlined above. The
fact that the state may not have enforced its right to collect
severance taxes from the Barksdale I|essees after the Fifth
Crcuit's expansive interpretati on of Hunble in Cocreham does not
mean that the state did not have the right to collect the taxes.

The state's inaction could not change our authoritative interpreta-

17 What constitutes an "incone tax" wi thin the neaning of the
Buck Act is a question of federal law. The definition of "incone
tax" at 4 U S C 8 110(c) is broad and has been interpreted to
cover a wde variety of taxes, however denom nated. See, e.q.
Rountree v. Gty and County of Denver, 596 P.2d 739 (Colo. 1979)
(occupation tax); Cty of Portsmuth v. Fred C. Gardner Co., Inc.,
211 S.E. 2d 259 (Va. 1975) (license tax); General Dynam cs Corp. V.
Bul | ock, 547 S.W2d 255 (Tex. 1976), cert. denied, 434 U S. 1009
(1978) (franchise tax). W note particularly that the Texas
severance tax conputed on the value of oil and gas has been held to
fall within the definition of an "incone tax" for purposes of the
Buck Act. Hunble G| & Refining Conpany v. Calvert, 478 S.W2d 926
(Tex. 1972), cert. denied, 409 U S. 967. Under the reasoning in
that case, any accession to wealth, whether or not received in
dollars, constitutes "incone." Thus interpreted, even Louisiana's
severance tax on natural gas, conputed on the quantity of gas
severed, can be regarded as an "incone tax" because it is a tax on
the accession to wealth resulting from the severance of natura
gas. Moreover, even though the lease in question was granted in
1961 pursuant to Presidential Orders, we neverthel ess believe that
the Mneral Leasing Act for Acquired Lands, by its anendnent in
1976, becane applicable to the | ease at issue.

18 Conmi ssioners of Sinking Fund of City of lLouisville v.
Howard, 248 S.W2d 340 (Ky. 1952), aff'd sub nom Conm ssioners of
Louisville v. Howard, 344 U S. 624 (1953); Davis v. Howard, 206
S.W2d 467 (Ky. 1947). See also Silas Mason Co. v. Tax Conm SSion,
302 U. S. 186, 207 (1937).
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tion of the statute in Mirphy and certainly did not constitute
evidence of a refusal to accept Congress's retrocession of taxing
aut hority. In short, we believe that everything necessary to
permt the taxation of the Barksdale mneral |essees was already in
pl ace before the anmendnent to La. R S. 52:1. The pre-anmendnent
version of La. RS, 52:1 did not, as Shell now argues, prohibit the
inposition of a severance tax. W so held in Mirphy. Wether or
not the operation of the statute as construed by this court was
constitutionally perm ssible under federal jurisdictional princi-
ples prior to the 1973 anmendnents to our severance tax |aw which
made the Buck Act applicable and prior to the 1976 anendnents to
the M neral Leasing Act for Acquired Lands, once those statutes
cane into play, our interpretation of La. R S. 52:1 in Mirphy was
all that was necessary to support the inposition of the tax.
Accordingly, we hold that the State of Louisiana, through the
Secretary, Departnment of Revenue and Taxation was enpowered to
I npose a severance tax on the severance of fugitive oil and gas
from beneath the Barksdale Air Force Base for the taxable period
fromJanuary 1, 1980 through Septenber 10, 1982.
DECREE
For the reasons assigned, the judgnent of the Court of Appeal,

Fourth Crcuit, is affirned.
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